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THE  STATE  OF  NEW  JERSEY, 
FEBRUARY  TERM,  1880. 


Theodore  Kunyon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet,  Esq.,  Vice-chancellor. 


George  W.  Smith 

v. 

The  Mayor  and  Common  Council  of  the  City  of  Newark. 

1.  A  party  is  not  entitled  to  relief  in  this  court,  under  the  act  to 
quiet  titles,  on  the  ground  of  mere  irregularity  in  a  municipal  assess- 
ment for  opening  a  street,  adequate  relief  having  been  provided  at 
law ;  nor  does  equity  acquire  jurisdiction  merely  because  the  lands 
assessed  have  been  sold  under  the  assessment. 

2.  A  charter  provision  that  the  cost  of  any  improvement  be  laid  on 
the  lands  benefited,  "by  a  just  and  equitable  assessment,"  and  that 
any  excess  be  borne  by  the  city  at  large,  is  not  unconstitutional. 


Bill  to  quiet  title.     On  final  bearing  on  bill  and  answer. 
Mr.  F.  W.  Stevens,  for  complainant. 

Mr.  Henry  Young,  for  defendants. 

l 
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Smith  v.  City  of  Newark. 

The  Chancellor. 

The  complainant  seeks  by  this  suit,  brought  under  the 
act  "  to  compel  the  determination  of  claims  to  real  estate  in 
certain  cases  and  to  quiet  the  title  to  the  same  "  {Rev.  p. 
1189),  to  set  aside  an  assessment  made  against  his  lands  on 
North  Broad  street  (now  Belleville  avenue),  in  the  city  of 
Newark,  for  part  of  the  costs,  damages  and  expenses  of  reg- 
ulating, grading,  paving,  curbing  and  flagging  that  street. 
He  also  seeks  to  set  aside  a  sale  of  the  property  made  by 
the  city  under  the  assessment.  The  assessment  being 
unpaid,  the  city,  to  raise  the  amount  with  interest  and 
costs,  sold  the  property,  under  the  charter,  and  itself 
became  the  purchaser  for  the  term  of  fifty  years,  as  under 
the  charter  it  was  authorized  to  do ;  and  a  certificate  of  sale 
was  issued  accordingly.  The  bill  does  not  state  that  the 
complainant  is  in  peaceable  possession  of  the  property;  nor 
does  it  state  that  no  suit  is  pending  to  test  or  enforce  the 
title  claimed  by  the  city.  The  city  has  answered,  however, 
and  does  not  allege  that  these  conditions  to  the  maintenance 
of  the  suit  do  not  exist,  and  it  does  not  appear  that  they 
do  not. 

The  complainant  insists  that  the  act  of  the  legislature 
under  which  the  assessment  was  made,  and  on  which  it  is 
based,  is  unconstitutional,  because,  as  he  claims,  it  provides 
for  the  assessment  of  the  costs,  damages  and  expenses  upon 
the  property  benefited,  without  confining  the  amount  of  the 
assessment  to  the  benefit  received.  He  further  insists  that, 
if  it  be  held  that  the  act  is  not  in  contravention  of  the  con- 
stitution, the  proceedings  are  invalid  by  reason  of  irregu- 
larity, and  he  puts  his  claim  to  relief  on  both  grounds. 

The  act  {P.  L.  1868  p.  1002)  under  which  the  assessment 
was  made  was  approved  April  15th,  1868,  and  is  entitled  "A 
further  supplement  to  the  act  entitled  'An  act  to  revise  and 
amend  the  charter  of  the  city  of  Newark,'  approved  March 
11th,  1857."  It  recited  that  the  city  had,  under  the  char- 
ter, made  certain  specified  improvements  (among  which 
was  that  for  which  the  assessment  in  question  was  laid),  at 
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considerable  cost,  but,  by  reason  of  defects  and  informalities 
in  the  proceedings,  had  not  been  reimbursed  therefor,  and 
it  enacted  that  it  should  be  lawful  for  the  common  council 
to  appoint  five  disinterested  freeholders  commissioners  to 
make  an  assessment  of  the  whole  costs,  damages  and 
expenses  of  the  work  or  improvement  upon  the  owners  of 
the  lands  benefited  or  intended  to  be  benefited,  according 
to  the  principles  prescribed  for  similar  cases  in  the  city 
charter;  and  that  it  should  be  lawful  for  the  commission- 
ers, in  case  they  deemed  that  any  owner  of  lands  had 
Buffered  special  damage  by  reason  of  the  defects  or  infor- 
malities which  had  occurred  in  the  proceedings,  to  so  esti- 
mate and  declare  in  their  report  to  the  common  council, 
and  to  state  what  allowance  or  deduction,  if  any,  should  be 
made  from  the  assessment  laid  upon  any  such  owner,  in 
which  case  such  allowance  should  be  charged  upon  the  city 
at  large  ;  and  that  it  should  be  lawful  for  the  commissioners, 
in  case  they  deemed  it  equitable  that  any  portion  of  the 
whole  costs,  damages  and  expenses  of  the  improvement 
should  be  borne  by  the  city  at  large,  to  so  estimate  and 
declare  in  their  report,  and  that  thereupon  they  should 
assess  the  balance  of  the  whole  amount  of  the  costs,  dam- 
ages and  expenses  upon  the  owners  of  the  lands  benefited, 
or  intended  so  to  be. 

By  the  109th  section  of  the  charter  (P.  L.  1857  p.  167),  it 
is  provided  that  the  whole  amount  of  the  costs  and  expenses 
of  regulating,  grading  and  paving  any  street  or  section  of  a 
street,  or  grading,  graveling,  flagging,  macadamizing  or 
otherwise  improving  any  street  or  section  of  a  street,  shall 
be  assessed  upon  the  owners  of  lands  and  real  estate  upon 
the  line  of  the  street  or  section  of  street,  by  a  just  and 
equitable  assessment. 

The  supplement,  as  has  been  seen,  provided  that  the  com- 
missioners should,  if  they  thought  it  proper  and  equitable, 
charge  part  of  the  costs,  damages  and  expenses  upon  the 
city  at  large,  and  in  such  case  should  assess  the  balance  on 
the  owners  of  lands  and  real  estate  benefited  or  intended  so 
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to  be.  This  provision  in  effect  confined  the  assessment  to 
the  amount  of  benefits.  The  legislature  obviously  intended 
to  modify  the  application  of  the  principles  of  assessment  in 
similar  cases  under  the  charter,  by  the  express  provision 
that  part  of  the  costs,  damages  and  expenses  might  be 
charged  to  the  city  at  large,  if  it  was  proper  and  equitable 
to  do  so.  In  fact,  as  appears  by  the  bill,  part  was  charged 
to  the  city  in  this  case.  The  law  is  not  in  contravention  of 
the  constitution.  Village  of  Passaic  v.  State,  8  Vr.  538.  It 
was  so  held  by  the  supreme  court,  on  full  argument  and 
after  careful  consideration,  in  a  suit  in  which  the  constitu- 
tionality of  the  law  on  this  point  was  assailed.  State,  ex  rel. 
Doyle  v.  Newark,  5  Vr.  236. 

But  it  is  urged  by  the  complainant's  counsel  that  it  does 
not  appear  by  the  commissioners'  report  that  the  assessment 
did  not  exceed  the  benefits,  and  therefore  the  assessment  is 
invalid.  If  the  act  be  not  unconstitutional,  this  suit  cannot 
be  maintained.  Jersey  City  v.  Lembeck,  4-  Stew.  255.  In  the 
following  cases  it  was  held  that,  for  relief  against  irregu- 
larity of  proceedings  or  illegality  in  tax  or  assessment  cases 
(except  where  the  proceedings  are  void,  or,  if  invalid,  the 
invalidity  must  be  shown  dehors  the  record),  recourse  must 
be  had  to  law :  Jersey  City  v.  Lembeck,  ubi  supra ;  M.  C  fi- 
ll. Co.  v.  Jersey  City,  1  Beas.  252 ;  Holmes  v.  Jersey  City,  Id. 
310;  Lewis  v.  City  of  Elizabeth,  10  C.  E.  Gr.  298;  Dusen- 
bury  v.  Neivark,  Id.  295  ;  Bogert  v.  City  of  Elizabeth,  Id.  4£6  ; 
Licbstein  v.  Newark,  9  C.  E.  Gr.  200. 

It  will  not  be  out  of  place  to  add  that,  by  their  report, 
the  commissioners  certified  that,  the  assessment  had  been 
made  justly  and  equitably  upon  the  owners  of  the  lands  and 
real  estate  benefited  or  intended  to  be  benefited  by  the 
improvement,  and  upon  the  city  at  large,  in  proportion  as 
nearly  as  might  be  to  the  advantage  each  was  deemed  to 
acquire. 

The  complainant  has  had  an  opportunity  to  obtain  relief 
at  law  by  certiorari.  That  he  has  not  availed  himself  of  it 
will  not  of  itself  ffive  him  any  right  to  relief  here.     Lewis 
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v.  City  of  Elizabeth,  ubi  supra.  If  he  has  not  availed  him- 
self of  it,  he  may,  if  entitled  to  protection,  protect  himself 
against  the  declaration  of  sale,  by  certiorari.  By  the  act  of 
1869  it  is  provided  that  the  proceedings  on  which  declara- 
tions of  sale  are  founded  shall  not  be  questioned  collaterally, 
but  may  at  any  time  be  reviewed  by  certiorari  in  the  supreme 
or  circuit  courts.  (Rev.  $.104.51  15.)  The  legislature  has 
provided  for  the  protection  of  municipalities  against  undue 
loss  through  errors  in  imposing  assessments.  It  has  given 
to  the  law  courts  power  on  certiorari  to  inquire  into  and 
determine  disputed  questions  of  fact,  and  to  reverse  or 
affirm,  in  whole  or  only  in  part,  according  to  the  justice  of 
the  case.  (Rev.  p.  99  §  9.)  And  it  has  given  to  the 
supreme  court  power,  on  the  setting  aside  or  reversal  of  an 
assessment  by  certiorari,  to  appoint  commissioners  and  make 
a  new  assessment.  And,  further,  to  do  justice  to  the  munic- 
ipality as  well  as  to  the  land  owner,  it  has  provided  (P.  L. 
1876  p.  20)  for  supplying  defects  or  omissions  in  the  returns 
of  assessments  or  proceedings  in  tax  or  assessment  cases. 

In  such  a  suit  as  this,  under  the  act  to  quiet  titles,  this 
court  has  no  power  to  relieve  from  an  assessment  upon 
terms  of  paying  so  much  as  reasonably  should  have  been 
assessed.  The  sole  question  for  determination  is  as  to  the 
existence  and  validity  of  the  interest,  estate,  right  or  encum- 
brance in  question. 

The  fact  that  there  has  been  a  sale  of  the  land  under  the 
assessment  proceedings  will  not  of  itself  entitle  the  com- 
plainant to  relief  in  this  court.  Where  the  relief  sought  is 
to  prevent  a  cloud  upon  title,  it  will  only  be  granted  where 
the  title  or  encumbrance  against  which  relief  is  sought,  is 
absolutely  a  nullity.  If  the  illegality  or  irregularity  com- 
plained of  exists  dehors  the  record,  it  may,  under  our  stat- 
ute, be  shown  on  certiorari.  If  there  be  a  convenient  and 
complete  legal  remedy,  equity  will  not  interfere.  It  seems 
to  me  very  clear  that  recourse  to  equity  on  the  ground  of 
preventing  or  removing  a  cloud  upon  title  in  a  tax  case 
ought  not  to  be  permitted  where  relief  either  can  or  might 
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have  been  had  at  law,  except  where  the  title  is  a  nullity. 
If  recourse  cannot  be  had  to  equity,  before  sale,  because  a 
remedy  at  law  exists,  it  surely  ought  not  to  be  permitted 
after  sale,  where  it  has  existed  and  has  been  neglected  or 
disregarded,  except  in  the  case  before  mentioned.  To  per- 
mit it  on  the  ground  of  removing  a  cloud  on  title,  where 
the  remedy  at  law  has  been  disregarded  or  neglected,  in 
any  other  than  the  excepted  case,  is  merely  to  assume,  at  a 
different  stage  of  the  proceedings,  a  jurisdiction  which 
would  not  have  been  exercised  before  that  time — is  merely 
to  declare  that  this  court  will  not  interfere  before  the 
attempt  is  made  to  collect  the  tax,  but  will  do  so  as  soon  as 
it  is  made.  The  question,  however,  is  settled  by  the  lan- 
guage in  Jersey  City  v.  Lembeck :  "  In  the  presence,  there- 
fore, of  a  convenient  and  complete  legal  remedy,  there  can 
be  no  pretence  for  an  appeal  to  a  court  of  conscience  upon 
general  principles  in  order  to  remove  a  cloud  from  the  title 
of  the  complainant." 

The  complainant  is  not  entitled  to  relief.     The  bill  will 
be  dismissed,  with  costs. 


Elias  N.  Miller,  administrator  &c, 
v. 
Morgan  G.  Colt  and  others. 

A  legatee's  share  was  limited  over  only  in  the  event  of  his  death  with- 
out lawful  issue  before  the  distribution  of  the  estate.  Before  that  time 
he  was  found  to  be  an  habitual  drunkard,  and  one  of  the  executors 
appointed  his  guardian.  Before  his  death,  distribution  of  the  estate 
could  have  been  made,  and  was,  in  fact,  made  to  all  but  him. — Held, 

(1)  That  the  mere  non-payment  or  delivery  of  such  legatee's  share  to 
his  guardian  would  not  prevent  its  vesting. 

(2)  That  such  legatee  was  capable  at  times  of  managing  his  own 
affairs,  and  yet  had  not,  after  the  partial  distribution,  demanded  his 
share,  does  not  affect  his  right  or  that  of  his  next  of  kin. 
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(3)  That  the  executors  (of  whom  he  was  one)  did  not  convert  the 
testator's  investments  of  his  share  into  money  (admitting  that  they 
ought  to  have  done  so),  does  not  affect  the  vesting  since.  The  inqui- 
sition deprived  him  of  the  power  to  act,  and  his  guardian's  inaction 
was,  under  the  circumstances,  equivalent  to  a  waiver. 

(4)  That  the  testator's  exclusion  of  certain  of  his  children  or  their 
heirs  from  participating  in  his  estate  on  a  contingency  happening  before 
distribution,  indicates  no  intention  to  exclude  them  after  distribution. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  R.  Wayne  Parker  and  Mr.  Cortlandt  Parker,  for  com- 
plainant. 

Mr.  B.  Williamson,  Mr.  J.  D.  Bedle  and  Mr.  Ashbel  Green, 
for  defendants. 

The  Chancellor. 

The  complainant,  as  administrator  of  the  estate  of  Thomas 
0.  Colt,  deceased,  late  of  the  city  of  Paterson,  files  his  bill 
for  an  account  of  the  status  and  amount  of  the  estate  of  the 
late  Roswell  Lyman  Colt,  deceased,  and  the  share  of  the 
complainant's  intestate,  Thomas  0.  Colt,  one  of  the  sons  of 
Roswell  Lyman  Colt,  therein;  and  for  an  account,  at  the 
hands  of  Morgan  G.  Colt,  surviving  executor  of  Roswell 
Lyman  Colt,  deceased,  and  late  guardian  of  Thomas  0. 
Colt,  under  proceedings  under  the  "Act  relative  to  habitual 
drunkards,"  of  all  the  estate,  property  and  effects  of  Thomas 
0.  Colt  at  the  time  of  his  death,  including  his  share  of  the 
estate  of  his  father,  and  all  income,  rents,  profits  and 
accumulation  thereof,  and  for  the  payment  and  transfer 
thereof  to  him,  as  administrator  of  Thomas  0.  Colt.  The 
bill  is  filed  against  Morgan  G.  Colt  individually,  and  as  sur- 
viving executor  of  and  trustee  under  the  will  of  Roswell 
Lyman  Colt,  deceased,  and  as  guardian  of  Thomas  0.  Colt, 
and  against  I)e  Grasse  B.  Fowler,  and  Julia  C.  his  wife,  one 
of  the  daughters  of  Roswell  Lyman  Colt,  deceased. 
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Roswell  Lyman  Colt  died  on  or  about  the  22d  of  Novem- 
ber, 1856,  leaving  a  last  will  and  testament,  dated  October 
12th,  1852,  and  a  codicil  thereto,  dated  September  25th, 
1855,  which  were  duly  executed  and  admitted  to  probate  on 
the  4th  of  December,  1856.  By  the  first  section  of  the  will 
he  appointed  Morgan  G.  Colt,  Thomas  0.  Colt,  Aaron  S. 
Pennington  and  William  Pennington,  executors  thereof, 
giving  and  devising  to  them,  and  to  a  majority  of  them  for 
the  time  being,  and  to  the  survivors  or  survivor  of  them, 
and  the  heirs,  executors  and  administrators  of  the  survivor, 
all  such  estates,  powers  and  authorities  in  and  over  all  his 
estate,  real,  personal  or  mixed,  in  possession  or  expectancy, 
as  might  be  necessary  to  enable  them  to  carry  into  perfect 
effect  all  the  devises  and  bequests  of  his  will,  and  in  trust 
for  that  purpose;  and  also  to  sell,  convey  and  dispose  of  all 
his  estate,  of  every  kind  whatsoever,  then  acquired  or 
thereafter  to  be  acquired,  as  they  might  think  best  for  the 
interest  of  his  estate,  and  to  give  receipts  for  the  purchase- 
money,  excepting  only  from  the  power  to  sell  and  convey 
the  personal  property  in  the  dwelling-house  and  on  the 
premises  which  he  then  occupied,  which  excepted  property 
he  gave  to  the  three  of  his  children  who  were  then  living 
with  him,  viz.,  Morgan  G.  Colt,  Thomas  O.  Colt  and  Julia 
C.  Colt,  to  be  divided  among  them  as  they  might  agree; 
but  no  valuation  was  to  be  made  of  it.  He  also  gave  to  his 
executors  full  power  and  authority  to  demand  and  receive 
and  compound  for  all  debts  due  to  him,  and  to  collect  all 
rents,  issues  and  profits,  revenue,  dividends  and  income  that 
might  accrue  to  his  estate  or  be  receivable  from  or  on  account 
of  every  or  any  part  of  his  estate;  which  money,  so  received, 
as  well  as  all  other  moneys,  was  to  be  managed,  invested 
and  applied  for  the  best  interest  of  his  estate,  until  distribu- 
tion as  in  the  will  directed.  By  the  second  section  he 
appointed  guardians  of  the  person  and  estate  of  his  daughter 
Julia.  By  the  third  he  made  provision  in  regard  to  chari- 
ties. By  the  fourth  he  provided  for  the  business  of  the 
settlement  of  his  estate,  fixing  compensation  to  his  execu- 


5  Stew.]  FEBRUARY  TERM,  1880.  9 

Miller  v.  Colt. 

tors,  &c,  &c.  By  the  fifth  he  directed  his  executors,  or  the 
survivors  or  survivor  of  them,  or  the  executors  and  adminis- 
trators of  the  survivor,  after  having  first  complied  with  all 
the  previous  provisions  of  the  will,  to  divide  forthwith  all 
the  rest  and  residue  of  his  estate,  of  every  kind  whatsoever, 
into  four  equal  parts  or  shares,  and — stating  as  one  of  his 
reasons  (of  which  he  said  he  had  many)  for  confining  the 
division  of  the  residue  to  three  of  his- children  and  the  chil- 
dren of  a  deceased  son,  that,  by  an  arrangement  between  him 
and  his  wife  (who  had  relinquished  all  claim  to  his  estate), 
he  was  to  provide  for  them  out  of  his  estate,  and  she  was  to 
make  provision  for  their  other  children,  five  in  number,  out 
of  her  separate  estate — he  declared  it  to  be  his  will  and  fixed 
determination  that  neither  his  wife  nor  any  of  the  five 
children  for  whom  she  was  to  provide,  or  the  child  or  chil- 
dren of  either  or  any  of  them,  should  have  any  share  or 
portion  of  his  estate,  except  as  he  might  thereafter  provide. 
And  he  positively  ordered  and  directed  that  his  execu- 
tors, having  made  the  division  of  all  the  rest  and  residue 
of  his  estate  as  thereinbefore  directed,  and  having  estimated 
in  and  added  to  it  for  that  purpose  all  charges  (without 
interest  thereon)  then  made  or  which  should  thereafter  be 
made  to  the  debit  of  his  deceased  son  Roswell's  estate,  or 
the  testator's  children,  Morgan,  Thomas  and  Julia,  on  his 
books  at  the  time  of  his  death  (but  the  charge  in  each  case 
was  to  be  deducted  from  the  corresponding  share  when 
separated),  should  appropriate  one  of  the  shares,  or  a  fourth 
of  the  residue  so  made  up,  after  deducting  therefrom  the 
amount  with  which  his  deceased  son  Roswell  was  charged 
on  his  books,  to  be  held  for  the  benefit  of  his  grandchildren 
Roswell  Lyman  Colt,  junior,  Maria  Theresa  Colt  and  Mar- 
garet 0.  Colt;  the  property  to  be  held  by  his  executors  and 
the  survivor  of  them,  and  the  executor  or  administrator  of 
the  survivor,  in  trust,  first,  for  the  purpose  of  properly  and 
handsomely  supporting  and  giving  a  good  education  to  each 
of  those  grandchildren,  and,  as  the  grandchildren  should 
respectively  arrive  at  majority,  to  pay  each  of  them  his  or 
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her  equal  share  of  the  income  which  the  fund  held  in  trust 
for  them  might  produce,  and  continue  such  payment  for  the 
natural  lives  of  the  grandchildren,  and  at  their  respective 
deaths  to  pay  over  to  their  lawful  issue,  if  of  legal  age,  and, 
if  not,  to  their  guardians,  the  parents'  share  of  the  principal ; 
and  if  any  of  the  grandchildren  should  die  without  lawful 
issue,  then  the  income,  and  finally  the  principal,  of  the  share 
of  such  decedent  should  go  to  the  others  of  the  grandchil 
dren  and  their  lawful  issue,  on  the  same  trusts  and  condi- 
tions as  those  on  which  the  whole  share  was  given.  But  if 
all  of  those  grandchildren  should  die  without  lawful  issue, 
he  then  ordered  and  directed  his  trustees  and  the  survivors 
&c.  of  them  to  dispose  of  that  share  of  his  property  as  he 
had  "  directed  his  property  to  be  disposed  of  in  his  will,  of 
such  of  his  children  dying  without  lawful  issue  before  his 
estate  should  have  been  distributed." 

And  he  further  directed  that  his  executors  should  "  pay 
and  hand  over  "  another  fourth  part  of  his  estate  to  his  son 
Morgan  G.  Colt,  after  deducting  the  sum  charged  to  him  on 
the  testator's  books  at  the  time  of  the  testator's  death ;  and 
he  provided  that  if  Morgan  G.  Colt  "  should  die  before  dis- 
tribution, leaving  lawful  issue,"  the  executors  were  to  hold 
the  share  for  such  issue,  according  to  the  laws  of  this  state 
distributing  the  estates  of  persons  dying  intestate.  And  he 
added :  "  But  dying  without  such  lawful  issue,  then  said 
share  to  be  disposed  of  to  and  among  my  three  other  chil- 
dren, subject  to  the  conditions  and  limitations  provided  for 
as  to  the  other  shares  of  my  son  Roswell  L.  Colt,  junior 
and  Julia  C.  Colt." 

The  testator  then  proceeded  as  follows  : 

"  One  other  of  said  shares  I  order  and  direct  forthwith  in  like  man- 
ner to  be  paid  over  to  Thomas  0.  Colt,  first  deducting  from  said  share 
the  sum  he  shall  stand  charged  with  on  my  books  at  the  time  of  my 
death.  But  if  he  dies  before  distribution,  leaving  lawful  issue,  then 
my  said  executors  are  to  hold  such  share  in  trust  for  such  lawful  issue, 
to  be  distributed  to  and  among  them  according  to  the  laws  of  New 
Jersey  for  distributing  intestate  estates ;  and  for  want  of  such  issue,  to 
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and  among  my  other  children,  as  I  have  ordered  my  other  property 
distributed,  and  subject  to  the  conditions  and  limitations  provided  for 
as  to  the  shares  of  my  son  Roswell  L.  Colt,  jun.  and  Julia  C.  Colt; 
and  the  remaining  fourth  of  my  estate  to  hold  in  trust  for  the  sole  and 
separate  use  and  benefit  of  my  said  daughter  Julia  C.  Colt,  for  the  term 
of  her  natural  life,  in  the  manner  and  under  the  qualifications,  and 
subject  to  the  exceptions  and  provision  hereinafter  stated  in  regard  to 
this  share.  That  is  to  say,  my  said  executors  and  trustees  shall,  during 
the  minority  of  my  said  daughter,  pay  for  her  maintenance  and  educa- 
tion a  very  liberal  sum  out  of  the  income  of  said  share  ;  the  balance 
of  said  income  to  be  invested  until  my  daughter  shall  attain  the  age  of 
twenty-one  years,  or  be  married,  whichever  shall  first  happen;  and 
from  and  after  attaining  the  age  of  twenty-one,  or  being  married,  the 
said  executors  or  trustees  shall  pay  over  to  my  said  daughter,  for  her 
sole  and  separate  use,  married  or  unmarried,  the  entire  net  income  of 
said  share,  until  she  attains  the  age  of  thirty,  which  will  happen  on 
the  22d  day  of  May,  in  the  year  of  our  Lord  eighteen  hundred  and 
sixty-five,  and  upon  her  arriving  at  the  said  age  of  thirty,  then  I  direct 
my  said  executors  and  trustees  to  pay  and  hand  over  to  her,  if  she 
wishes  it,  for  her  own  sole  and  separate  use,  one  fourth  part  of  the 
estate  held  in  trust  for  her,  to  be  disposed  of  by  her,  as  she  may  think 
fit,  whether  she  be  sole  or  married,  and  the  income  of  the  remainder 
of  said  share  to  be  continued  to  be  paid  and  applied  for  her  sole  use, 
as  before  ordered,  during  the  residue  of  her  natural  life ;  and  I  do 
hereby  give  my  said  executors  and  trustees  full  power  to  invest  and 
change  the  investments  from  time  to  time,  as  they  shall  think  most 
for  the  interest  of  my  said  daughter.  If  ray  said  daughter  shall  die 
leaving  lawful  issue,  I  direct  her  said  share  of  my  estate  to  be  trans- 
ferred to  and  among  her  lawful  issue  in  the  manner  my  said  daughter 
by  her  last  will  and  testament  may  direct,  and  for  want  of  such  direc- 
tion, then  according  to  the  laws  of  New  Jersey  for  the  distribution  of 
intestate's  estates.  But  if  she  shall  die  leaving  no  lawful  issue,  then 
said  share,  or  so  much  as  has  not  been  paid  to  her,  shall  go  and  be 
distributed  in  the  same  manner  as  I  have  directed  the  three  other 
shares  of  my  property  to  be  appropriated  ;  and  my  meaning  in  this  last 
clause,  which  I  have  annexed  to  each  of  the  four  shares  of  my  estate, 
is  this — that  the  share  of  any  one  of  my  children  shall,  upon  the 
death  of  said  child,  leaving  no  lawful  issue,  go  over  to  the  three  others  ; 
that  is  to  say,  that  the  said  share  of  Roswell  L.  Colt,  jr.,  deceased,  if 
his  children  shall  all  die  leaving  no  lawful  issue  at  their  respective 
deaths  ;  and  so  as  to  so  much  of  the  shares  of  my  sons  Morgan  G.  Colt 
and  Thomas  0.  Colt,  if  they  or  either  of  them  die  leaving  no  lawful 
issue  before  such  distribution  ;  and  in  like  manner  if  my  daughter 
shall  die  leaving  no  lawful  issue,  the  share  or  shares,  or  residue  of 
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shares,  shall  go  to  my  three  surviving  heirs,  being  the  others  of  said 
heirs  as  may  be  dead  leaving  lawful  issue  then  living  when  said  shares 
go  over,  in  equal  shares  ;  the  lawful  issue  of  any  such  deceased  child  to 
take  per  stirpes,  or  such  share  together  as  the  parent  would  have  been 
entitled  to  if  then  living,  and  no  more.  And  it  is  my  will  that  the 
share,  or  part  of  shape,  which  any  or  either  of  my  said  heirs  shall  so 
take,  shall  go  to  him,  her  or  them,  for  the  same  interest  or  estate,  and 
under  the  same  limitations  or  conditions,  and  subject  to  the  same 
powers  in  all  respects  as  I  have  provided  for  in  their  original  shares 
respectively,  and  no  other." 

The  testator  then  provided  that  if  his  before-mentioned 
three  grandchildren  should  die  leaving  no  lawful  issue,  and 
his  sons  Morgan  and  Thomas  and  daughter  Julia  should  die 
leaving  no  lawful  issue  surviving  him,  the  rest  and  residue 
of  his  estate  "  not  already  divided  "  should  be  divided  into 
ten  shares,  and  he  disposed  of  all  them,  giving  one  to  each 
of  his  five  children,  who,  as  before  mentioned,  were  to  be 
provided  for  by  their  mother  out  of  her  separate  estate. 

By  the  codicil  he  revoked  the  provision  made  for  the 
children  of  his  deceased  son  Roswell,  and  directed  his 
executors  to  charge  off  to  the  account  of  profit  and  loss  the 
charge  on  his  books  against  their  father,  and  discharge  the 
estate  of  the  latter  from  the  payment  thereof,  and  in  lieu  of 
the  provisions  in  favor  of  Roswell's  children  in  the  will,  he 
provides  as  follows : 

"  I  do  hereby  will  and  direct  that  my  said  executors,  the  survivors 
and  survivor  of  them,  and  the  executors  and  administrators  of  such 
survivor,  of  my  said  will  of  12th  October,  1852,  shall  hold  in  trust  for 
the  benefit  of  my  said  grandson  Roswell  L.  Colt,  junior,  the  sum  of 
forty  thousand  dollars,  to  be  paid  to  him  when  he  shall  arrive  at  the 
age  of  twenty-five  years,  with  the  increase  thereon  from  accumulation. 
But  if  my  said  grandson  Roswell  L.  Colt,  junior  shall  die  before  he 
shall  arrive  at  the  age  of  twenty-five  years,  then  I  direct  that  if  he  shall 
leave  lawful  issue,  that  the  said  sum  of  forty  thousand  dollars,  with  the 
accumulation  thereon,  be  paid  to  the  legal  guardians  of  such  lawful 
issue,  for  the  use  of  such  issue,  to  be  divided  among  them  according  to 
the  laws  of  New  Jersey  for  the  distribution  of  the  estates  of  those 
dying  intestate.  But  if  my  said  grandson  Roswell  L.  Colt,  junior 
shall  die  before  he  shall  arrive  at  the  age  of  twenty-five  years,  without 
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ssue,  then  I  direct  the  sum  of  forty  thousand  dollars,  with  the  accu- 
mulation thereon,  to  be  added  to  my  general  estate  and  to  be  consid- 
ered as  part  and  parcel  thereof,  and  to  be  divided  into  three  shares  as 
hereinafter  provided  for.  It  is  my  wish  and  desire,  however,  and  so  I 
order  and  direct,  that  after  my  said  grandson  Roswell  L.  Colt,  junior 
shall  arrive  at  the  age  of  twenty-one  years,  the  whole  yearly  income  of 
said  forty  thousand  dollars  be  paid  to  him  until  he  shall  arrive  at  the 
age  of  twenty-five  years,  if  he  shall  live  so  long,  and  in  the  meantime 
that  he  be  well  educated  and  properly  supported  out  of  the  income  he 
derives  from  his  father's  estate  and  from  the  interest  of  this  conditional 
bequest. 

"  In  the  next  place,  I  will  and  direct  that  the  said  executors  of  my 
said  will,  the  survivors  and  survivor  of  them,  and  his  executor  or 
administrator,  shall  hold  in  trust  for  the  benefit  of  my  granddaughter 
Maria  Theresa  Colt  the  sum  of  twenty  thousand  dollars,  to  be  paid  to 
her  when  she  shall  arrive  at  the  age  of  twenty-five  years,  with  the 
increase  thereon  from  accumulation. 

"  But  if  my  said  granddaughter  Maria  Theresa  Colt  shall  die  before 
she  shall  arrive  at  the  age  of  twenty-five  years,  then  I  direct  that,  if 
she  shall  leave  lawful  issue,  the  said  sum  of  twenty  thousand  dollars, 
with  the  accumulation  thereon,  be  paid  to  the  legal  guardians  of  said 
lawful  issue,  for  the  use  of  such  issue,  to  be  divided  among  them 
according  to  the  laws  of  New  Jersey  for  the  distribution  of  the  estates 
of  those  dying  intestate.  But  if  my  said  granddaughter  Maria  Theresa 
Colt  shall  die  before  she  shall  arrive  at  the  age  of  twenty-five  years, 
without  issue,  then  I  direct  the  said  sum  of  twenty  thousand  dollars, 
with  the  accumulation  thereon,  to  be  added  to  my  general  estate,  and 
to  be  considered  as  part  and  parcel  thereof,  and  to  be  divided  into 
three  shares,  as  hereinafter  provided  for. 

"  It  is  my  wish  and  desire,  however,  and  I  so  order  and  direct,  that 
after  my  said  granddaughter  Maria  Theresa  Colt  shall  arrive  at  the  age 
of  eighteen  years,  or  shall  marry,  the  whole  yearly  income  on  the  said 
sum  of  twenty  thousand  dollars  be  paid  to  her,  for  her  separate  use  and 
control,  married  or  unmarried,  until  she  shall  arrive  at  the  age  of 
twenty-five  years,  if  she  shall  live  so  long,  and  in  the  meantime  that 
she  be  well  educated  and  supported  out  of  the  income  she  derives  from 
her  father's  estate,  and  from  such  part  of  the  income  from  this  condi- 
tional bequest  as  may  be  necessary. 

"  In  the  next  place  I  will  and  direct  my  aforesaid  executors,  the  sur 
vivors  and  survivor  of  them,  and  the  executors  or  administrators  of 
such  survivors,  to  hold  in  like  manner,  for  the  conditional  benefit  of 
my  granddaughter  Margaret  Oliver  Colt,  the  like  sum  of  twenty  thou- 
sand dollars,  subject  to  all  and  every  the  limitations,  conditions 
restrictions  and  reservations  in  every  respect  whatsoever,  with  remain- 
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der,  in  case  of  need,  for  benefit  of  my  general  estate,  as  is  provided  for 
in  the  last  foregoing  conditional  bequest  in  favor  of  my  granddaughter 
Maria  Theresa  Colt. 

"And  my  said  executors  having  thus  far  provided  for  the  bequests 
and  grants  under  this  codicil,  and  the  bequests  and  grants  in  my  said 
will  of  the  12th  October,  1852,  up  to  the  fifth  item,  I  then  order  and 
direct  my  said  executors,  instead  of  dividing  the  rest  and  residue  of 
my  said  estate,  real  and  personal,  into  four  parts  as  directed  by  said 
will,  to  divide  the  same  into  three  equal  shares  or  parts,  one  of  which 
shares  or  third  of  my  estate  to  be  paid  to  Morgan  Gibbes  Colt,  under 
the  provisions,  limitations  and  conditions  in  the  fifth  clause  in  my  said 
will  mentioned  ;  one  other  share  or  third  part  of  my  estate  to  be  paid 
to  my  son  Thomas  Oliver  Colt,  under  the  provisions,  limitations  and 
conditions  in  the  fifth  clause  in  my  said  will  mentioned  ;  and  the 
remaining  share  or  third  part  of  my  said  estate  to  be  held  in  trust  by 
my  said  executors,  acting  as  trustees,  for  the  benefit  of  my  daughter 
Julia  Catharine  Colt,  under  the  provisions,  limitations  and  conditions 
in  the  fifth  clause  in  my  said  will  mentioned  ;  except  as  to  the  said 
three  shares,  if  any  of  my  said  three  children  shall  die,  leaving  no  law- 
ful issue,  the  share  of  such  child  so  dying  shall  go  to  the  others,  and 
not  to  the  children  of  my  son  Roswell,  my  intention  and  will  being  to 
leave  the  residue  of  my  estate  to  and  among  my  said  three  children 
and  their  heirs,  exclusive  of  the  children  of  my  son  Roswell,  as  I  have 
in  this  codicil  otherwise  provided  for  them." 

As  before  stated,  the  will  and  codicil  were  proved  in  1856. 
It  appears  that  the  accounts  were  stated,  and  the  shares 
equalized,  and  the  estate  was  ready  for  distribution  not  long 
after  the  testator's  death. 

On  the  12th  of  February,  1857,  Julia  C.  Colt  filed  her  bill 
in  this  court  to  draw  the  estate  here  for  settlement,  manage- 
ment and  distribution.  The  bill  prayed  an  account,  and, 
among  other  things,  that  the  amounts  with  which  Morgan, 
Thomas  and  Julia  were  respectively  charged  on  the  testa- 
tor's books,  might  be  established,  and  that  the  complainant 
Julia  C.  Colt  might  have  her  residuary  share  in  the  estate 
set  off,  and  her  annual  income  ascertained,  and  the  mode 
and  time  of  payment  fixed. 

The  executors  filed  their  answer  February  26th,  1857, 
submitting  themselves,  in  all  things,  to  the  order  and  direc- 
tion of  this  court.     By  a  decree  made  in  the  cause  on  the 
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1st  of  September,  1858,  it  was  ordered,  on  the  advisory 
opinion  and  report  of  a  master,  that  the  shares  of  Morgan, 
Thomas  and  Julia  be  equalized  in  a  mode  mentioned  in  the 
master's  report,  and  then  agreed  upon  by  them  and  approved 
by  this  court,  and  that  thereupon,  and  after  having  charged 
each  of  them  with  the  sum  of  $2,463.10,  and  after  payment 
of  debts,  legacies,  commissions  and  other  liabilities,  the 
estate  be  divided  into  three  equal  parts  or  shares,  one  for 
each  of  the  three  children,  Morgan,  Thomas  and  Julia,  then 
Mrs.  Fowler. 

By  the  master's  report,  which  wras  dated  June  22d,  1858, 
and  was  confirmed  by  the  decree  last  mentioned,  the  account 
of  the  executors  with  Morgan  L.  Colt,  "  one  of  the  heirs  of 
said  deceased,"  is  stated,  and  by  it  it  appears  that  the  execu- 
tors charge  themselves  with  a  balance  of  the  estate  of 
$588,406.98,  and  subtracting  therefrom  the  amount  of  the 
legacies,  to  the  children  of  Roswell  L.  Colt  Junior,  $80,000, 
state  that  $169,458.99^,  one-third  of  the  difference,  belonged 
(subject  to  commissions)  to  Morgan  O.  Colt,  and  that  the 
same  amount,  subject  also  to  commissions,  w7as  due  to 
Thomas  and  Julia  respectively  ;  each  of  the  thirds  being 
subject,  under  the  will,  to  a  charge  for  an  annuity  and  a 
life  insurance  premium.  The  equalization  was  made  soon 
afterwards. 

By  another  decree  in  that  cause,  dated  September  15th, 
1868,  it  was  recited  that  all  the  debts  and  charges  against 
the  estate  had  been  paid  except  the  legacies  to  the  children 
of  Roswell  L.  Colt,  junior,  which  it  was  proposed  to  secure, 
and  it  was  ordered  that  Morgan  G.  Colt's  share  of  the  estate 
of  the  testator  be  transferred  to  him.  The  estate  then, 
according  to  that  decree,  consisted  of  2,571  shares  of  the 
capital  stock  of  the  Society  for  Establishing  Useful  Manu- 
factures, and  a  house  and  lot  in  Paterson.  By  another 
decree  in  the  cause,  dated  October  21st,  1868,  it  was  recited 
that  all  the  liabilities  of  the  executors,  and  all  the  debts  of 
the  testator,  and  all  charges  against  his  estate  had  been 
paid  up  to  July  1st,  1868,  except  the  legacy  of  $40,000  given 
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to  Roswell  L.  Colt,  junior,  and  the  accumulation  thereon, 
and  the  legacy  of  $20,000  given  to  Maria  Theresa  (then 
Mrs.  Salisbury)  and  the  accumulation  thereon  (the  other 
daughter  of  Roswell  L.  Colt,  son  of  the  testator,  died 
unmarried,  September  27th,  1868),  and  that  it  appeared  by 
the  master's  report  that  the  executors  had  transferred  to  the 
trustees  of  the  children  of  Roswell  L.  Colt,  junior,  deceased, 
bonds  and  mortgages  to  an  amount  sufficient  to  secure  the 
payment  of  those  legacies  and  the  accumulation  thereon 
when  due,  for  the  purpose  of  securing  the  payment  thereof, 
and  that  the  executors  owed  nothing  on  account  of  the  estate 
except  the  two  legacies  to  the  children  of  Roswell  L.  Colt, 
junior,  deceased,  which,  being  duly  secured,  might  be 
properly  treated  as  paid  by  the  executors,  and  that  the  execu- 
tors then  held  the  estate  of  the  testator  ready  for  distribu- 
tion according  to  the  will,  and  that  the  estate  consisted  of 
2,571  shares  of  the  capital  stock  of  the  Society  for  Establish- 
ing Useful  Manufactures,  and  of  a  dwelling-house  and  lot 
in  Paterson,  and  a  contingent  interest  in  the  two  legacies 
to  Roswell  L.  Colt,  junior  and  Maria  Theresa  Salisbury, 
children  of  Roswell  L.  Colt,  deceased,  and  in  the  accu- 
mulation thereon  under  the  will;  and  that  Mrs.  Fowler 
was  entitled,  under  the  will,  to  the  full  one-fourth  part  of 
her  share  of  the  testator's  estate ;  possession  to  be  handed 
over  to  her  by  the  executors  on  her  arriving  at  the  age  of 
thirty  years,  which  she  had  already  attained,  and  it  was 
thereupon  ordered  that  that  part  of  her  share  be  set  off  and 
transferred  to  her  accordingly. 

In  1868,  Thomas  O.  Colt  was  duly  found,  on  inquisition 
under  the  "Act  relative  to  habitual  drunkards  "  {Rev.  p.  824), 
to  be  an  habitual  drunkard,  and  Morgan  G.  Colt  was  duly 
appointed  his  guardian.  Those  proceedings  were  never  set 
aside.  He  died  in  July,  1869,  intestate,  and  administration 
of  his  estate  was  granted  to  the  complainant  in  1870. 

It  appears,  then,  that  in  the  fall  of  1868,  and  in  the  life- 
time of  Thomas  O.  Colt,  the  debts  of  the  estate  had  all  been 
paid,   and  all  legacies  either  paid  or  so  secured  as  to  be 
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regarded  for  the  purposes  of  distribution  of  the  estate  as 
having  been  paid.  Morgan  G.  Colt's  share^was  ordered  to 
be  paid  to  him  at  that  time.  Three-fourths  of  Mrs.  Fowler's 
Bhare  were  held  in  trust  for  her,  and  the  other  fourth  was 
then  paid  to  her.  There  was  no  reason  why  the  share  of 
Thomas  0.  Colt  should  not  have  been  handed  over  to  his 
guardian.  Certain  it  is  that  distribution  of  the  estate  was 
practically  made  in  his  life-time.  His  share  was  ascertained 
and  was  in  the  hands  of  the  executors,  one  of  whom  was  his 
guardian,  and  he  himself  was  one,  also.  The  complainant 
claims  that  he  is  entitled  to  so  much  of  that  share  as  is 
personal  estate,  and  the  defendants  resist  the  claim  on  the 
ground  that  by  the  will  the  share  of  Thomas  O.  Colt  was 
limited  over  to  his  brother  Morgan  and  sister  Julia,  in  the 
event  of  his  death  without  lawful  issue. 

The  will  provided  for  a  division  of  the  estate  immediately 
after  the  directions  of  the  first  four  sections  were  complied 
with.  The  language  is:  "My  executors  or  the  survivors  or 
survivor  of  them,  after  having  first  complied  with  all  the 
previous  provisions  of  this  my  last  will  and  testament,  shall 
forthwith  divide  all  the  rest  and  residue,  of  every  kind  what- 
soever, &c."  It  orders  and  directs  that  one  of  the  four 
shares  (reduced  by  the  codicil  to  three)  shall  forthwith  be 
paid  over  to  Thomas,  first  deducting  from  it  the  sum  with 
which  he  should  stand  charged  on  the  testator's  books,  but 
that  if  he  should  die  before  distribution,  leaving  lawful  issue, 
then  the  executors  were  to  hold  the  share  in  trust  for  such 
issue,  to  be  divided  among  them  according  to  the  laws  of 
this  state  for  the  distribution  of  the  estates  of  persons  who 
die  intestate;  and  it  adds,  "  for  want  of  such  issue,"  to  and 
among  the  testator's  other  children,  as  he  had  ordered  his 
other  property  distributed,  and  subject  to  the  conditions  and 
limitations  provided  for  as  to  the  share  (according  to  the 
will)  of  his  daughter  Julia  and  the  share  of  the  children  of 
his  son  Roswell  L.  Colt,  junior. 

The  defendants  insist  that  the  limitation  over,  on  death 
without  issue,  is  not  confined  by  the  will  or  codicil  to  death 
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before  distribution.  But  it  is  quite  clear  that  the  testator 
in  that  limitation  referred  to  death  before  and  not  to  death 
after  distribution.  In  the  first  place,  such  is  obviously  the 
natural  import  of  the  language.  Both  limitations  mani- 
festly and  naturally  refer  to  the  same  point  of  time.  And, 
again,  there  is  no  other  evidence  of  any  intention  on  the 
part  of  the  testator  to  limit  the  share  over  in  case  of  death 
without  lawful  issue  after  distribution.  The  share  is  given 
to  the  legatee  himself.  It  is  to  be  "paid  over"  to  him. 
The  language  of  the  will  in  regard  to  Morgan's  share  is, 
"  pay  and  hand  over."  It  is  undeniable  that  the  legacy 
vested  on  the  death  of  the  testator.  The  language  by 
which  it  is  insisted  the  limitation  over  in  case  of  death 
without  lawful  issue  after  distribution  is  created,  is  not  to 
my  mind  evidence  of  any  intention  to  impose  such  lim- 
itation. 

In  Herbert  v.  Tuthill,  Sax.  1J.1,  the  testator  ordered  that 
all  the  rest  of  his  estate,  real  and  personal,  be  sold  by  his 
executors  and  turned  into  money  as  soon  after  his  decease 
as  conveniently  might  be,  and  distributed  among  his  chil- 
dren in  the  following  proportions,  viz.,  two  shares  to  each 
of  his  sons,  and  one  share  to  each  of  his  daughters;  and 
provided  that  none  of  the  legacies  should  lapse  by  the  death 
of  any  of  his  children,  but  that  in  case  of  such  death  the 
share  of  the  deceased  child  should  go  to  his  or  her  issue ; 
and  if  such  deceased  child  should  leave  no  issue,  then  his  or 
her  share  should  go  to  and  among  the  testator's  surviving 
children,  in  the  like  proportion.  It  was  held  that  the  lan- 
guage did  not  indicate  an  intention  to  limit  the  legacies 
over  on  the  legatee's  death  without  issue,  after  the  death 
of  the  testator. 

It  is  urged  by  the  defendants'  counsel  that  the  testator 
clearly  intended  to  exclude  the  five  children  for  whom  his 
wife  was  to  provide,  from  participation  in  his  estate,  and  it 
is  insisted  that  that  is  a  strong  argument  in  favor  of  the 
construction  for  which  they  contend;  and  in  this  connection 
they  direct  attention  to  the  language  of  the  testator  in  both 
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will  and  codicil.  The  expression  in  the  will  to  which  they 
refer  is  that  which  declares  it  to  be  the  testator's  will  and 
fixed  determination  that  none  of  those  children  or  any  of 
their  children  should  have  any  portion  or  share  of  his  estate 
except  as  thereinafter  provided  in  the  will.  The  expression 
in  the  codicil  is  that  if  any  of  his  three  children,  Morgan, 
Thomas  or  Julia,  should  die,  leaving  no  lawful  issue,  the 
share  of  such  child  so  dying  should  go  to  the  others,  and 
not  to  the  children  of  his  son  Roswell,  his  intention  and 
will  being  to  leave  the  residue  of  his  estate  to  and  among 
his  three  children  and  their  heirs,  exclusive  of  the  children 
of  his  son  Roswell,  as  he  had  in  the  codicil  otherwise  pro 
vided  for  them. 

In  the  first  place,  it  is  to  be  borne  in  mind  that  the  testa- 
tor does  not  seem  to  have  been  desirous  of  excluding  the  five 
children  for  whom  his  wife  was  to  provide  from  participa- 
tion in  his  estate  absolutely,  and  at  all  events,  as  conclusively 
appears  by  the  gift  of  a  contingent  legacy  to  each  of  them 
in  the  will;  his  exclusion  of  them  seems  to  have  been  due 
to  the  fact  that  they  were  to  be  provided  for  by  their  mother 
out  of  her  separate  estate,  and,  therefore,  had  no  claim  upon 
him  for  participation  in  his  estate.  There  is  no  evidence 
of  any  intention  or  disposition  on  his  part  to  exclude  them 
from  any  share  of  his  estate,  if  derived  by  them  through 
gift  from  their  brothers  or  sister,  or  by  kinship  or  heirship. 
The  provision  in  the  codicil  was  intended  merely  to  exclude 
the  children  of  Roswell  L.  Colt,  junior,  from  the  benefits  of 
the  limitation  over  made  in  the  will  in  case  of  the  death 
of  either  of  those  to  whom  shares  of  the  residue  were  given 
by  the  will.  By  the  will  the  residue  was  divided  into  equal 
fourth  parts,  one  of  which  was  to  go  to  the  children  of  Ros- 
well L.  Colt,  junior,  and  they,  under  the  will,  would  have 
been  entitled  to  a  part  of  the  share  of  either  of  the  other 
residuary  legatees  who  should  die  before  distribution  with- 
out leaving  lawful  issue,  and  whom  they  might  survive. 
Inasmuch  as,  by  the  codicil,  the  provision  made  for  them  by 
the  will  was  revoked  and  other  provision  substituted,  he 
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intended  to  confine  them  to  the  provision  made  for  them  in 
the  codicil.  But  there  is  no  evidence  that  he  intended  to 
debar  them  from  receiving  any  part  of  his  estate,  from  or 
under  either  of  his  residuary  legatees,  Morgan,  Thomas 
or  Julia,  by  gift,  descent,  devise  or  legal  distribution.  The 
plan  of  the  will  and  codicil,  as  to  the  residue,  was  to  give 
it  to  Morgan,  Thomas  and  Julia,  with  substitution  of  their 
lawful  issue  in  their  places,  if  they  should  die  before  distri- 
bution leaving  such  issue,  but  with  limitation  over  to  the 
survivors  or  survivor  in  case  of  their  death  without  lawful 
issue  before  distribution.  On  distribution,  however,  the 
shares  were  to  belong  absolutely  to  those  to  whom  they  were 
given,  and  the  testator  did  not  attempt  or  intend  to  control 
them  further. 

The  testator  himself  declares  his  meaning  clearly.  In  the 
fifth  section  of  the  will,  after  using  the  expression  "  in  the 
same  manner  as  I  have  directed  the  three  other  shares  of 
my  property  to  be  appropriated,"  he  adds:  "  And  my  mean- 
ing in  this  last  clause,  which  I  have  annexed  to  each  of  the 
four  shares  of  my  estate,  is  this — that  the  share  of  any  one 
of  my  children  shall,  upon  the  death  of  said  child  leaving  no 
lawful  issue,  go  over  to  the  three  others ;  that  is  to  say,  that 
the  said  share  of  Roswell  L.  Colt,  junior,  deceased,  if  his 
children  shall  all  die  leaving  no  lawful  issue  at  their  respect- 
ive deaths ;  and  so  as  to  so  much  of  the  shares  of  my  sons 
Morgan  G.  Colt  and  Thomas  O.  Colt,  if  they  or  either  of 
them  die  leaving  no  lawful  issue  before  such  distribution ; 
and  in  like  manner  if  my  daughter  shall  die  leaving  no  law- 
ful issue,  the  share  or  shares  or  residue  of  shares  shall  go  to 
my  three  surviving  heirs,  &c."  Here  he  distinctly  and 
explicitly  states  that  the  limitation  over  in  the  case  of  Mor- 
gan and  Thomas,  is  to  be  in  case  of  death  without  lawful 
issue  before  distribution.  In  this  connection  it  may  be 
remarked  that  the  testator  in  the  will  not  only  directs  that 
the  division  be  made  forthwith,  but  that  payment  also  be 
made  forthwith,  and  then  provides  for  limitation  over,  not 
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in  case  of  death  without  lawful  issue  before  payment,  but 
before  distribution. 

The  defendants  insist  that,  if  tbe  view  which  I  have  taken 
of  the  limitation  is  correct,  still  Morgan  and  Julia  are  enti- 
tled to  so  much  of  the  share  of  Thomas  as  at  his  death 
remained  in  the  hands  of  the  surviving  executors  (they  were 
Aaron  S.  Pennington  and  Morgan  G.  Colt),  because  it  was 
in  fact  undistributed.  Reference  in  this  connection  is  made 
by  them  to  the  finding  of  the  inquisition  in  the  proceedings 
before  mentioned,  under  the  act  "  relative  to  habitual  drunk- 
ards," that  Thomas  O.  Colt  then  had  no  property  except 
what  he  was  entitled  to  under  the  will  of  his  father;  that 
he  had  no  immediate  title  to  his  share  of  his  father's  estate, 
because  it  was  in  the  hands  of  the  executors  for  distribu- 
tion ;  that  distribution  would  probably  not  be  made  for 
many  years  (the  inquisition  was  taken  in  1863),  and  that  if 
he  should  die  leaving  issue  before  distribution,  the  issue  was 
to  have  the  property,  but  if  he  should  die  without  issue,  the 
share  would  go  to  other  parties.  That  inquisition  is,  of 
course,  of  no  importance  on  the  question  of  construction. 
It  may  be  supposed  to  be  of  weight  as  establishing  the  fact 
that  there  had  at  that  time  been  no  distribution.  But  it  is 
of  no  value  on  that  point.  As  before  stated,  as  early  as 
1868,  five  years  after  the  inquisition  and  about  a  year  before 
the  death  of  Thomas  0.  Colt,  the  share  of  Morgan  G.  Colt 
was  ordered  to  be  paid  to  him,  and  one-fourth  of  Mrs.  Fow- 
ler's share  was  ordered  to  be  paid  to  her,  and  the  rest  of  her 
share  was  duly  held  in  trust  for  her,  and  the  estate  had  been 
settled.  Thus  distribution  had  been  made.  The  executors, 
indeed,  held  the  share  of  Thomas,  but,  as  before  stated,  he 
was  one  of  them  and  his  guardian  was  another. 

Pains  have  been  taken  on  the  part  of  the  defendants  to 
prove  that,  though  Thomas  0.  Colt  was  an  habitual  drunk- 
ard up  to  the  time  of  his  death,  yet  for  about  two-thirds  of 
the  time  he  was  entirely  competent  to  transact  business,  and 
from  this  evidence  the  deduction  is  made  that  he  had  the 
capacity  to  manage  his  property  even  after  the  inquisition, 
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and  that  he  intended  that  his  share  should  remain  undis- 
tributed. But  the  obvious  suggestion  presents  itself  that  if 
such  intention  existed,  it  could  not  alter  the  fact  that  distri- 
bution was  in  fact  made  in  1868  by  the  separation  of  the 
other  shares  from  his.  The  fact  that,  though  he  had  busi- 
ness capacity  to  manage  his  property,  he  did  not  change  its 
custody,  but  permitted  it  to  remain  in  the  hands  of  the 
executors,  would  in  nowise  affect  his  claim  to  the  ownership 
of  it  absolutely  and  in  severalty.  As  before  stated,  the  will 
does  not  provide  for  any  limitation  over  in  case  of  death 
without  lawful  issue  before  payment,  but  only  in  case  of 
death  without  lawful  issue  before  distribution.  Manifestly 
the  fact  that  he  left  the  share  in  the  hands  of  the  executors 
could  not  affect  the  claim  of  his  next  of  kin  or  heirs  at  law 
to  the  property  of  which  it  consisted. 

Again,  it  is  urged  in  behalf  of  the  defendants,  that  the 
testator,  by  the  term  "  distribution,"  meant  not  merely  divi- 
sion, but  payment  also,  and  that  not  only  had  the  executors 
power,  but  it  was  their  duty,  to  convert  the  property  in 
which  the  share  was  invested  and  pay  it  over,  and  if  it  was 
not  converted  it  could  not  be  said  to  be  distributed.  The 
testator,  as  before  remarked,  in  the  bequest  of  one  of  the 
shares,  uses  the  term  "haud  over"  as  well  as  "pay,"  and  in 
another  the  term  used  is  "appropriate."  It  by  no  means 
appears  that  he  did  not  contemplate  the  actual  division  of 
part,  at  least,  of  the  estate  in  the  investments  in  which  he 
would  leave  it.  Indeed,  it  seems  very  probable  that  he  con- 
templated the  retention  of  those  investments  by  the  residu- 
ary legatees;  for  the  estate  consisted  almost  entirely  of  the 
stock  of  the  Society  for  Establishing  Useful  Manufactures, 
all  of  which,  with  perhaps  a  trifling  exception,  was  owned 
by  him,  and  was  very  valuable  property.  He  nowhere 
directs  conversion.  If  it  was  the  duty  of  the  executors  to 
convert,  the  complainant's  rights  in  this  matter  can  not  be 
affected  by  the  neglect  of  the  executors  to  do  their  duty. 
And,  further,  the  fact  that  the  share  was  permitted  to  remain 
in  the  hands  of  the  executors  without  conversion  after  distri- 
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bution  had  in  fact  been  made,  is  evidence  of  an  intention 
not  to  convert  it  but  to  accept  and  retain  it  in  the  securities 
and  property  in  which  it  was  invested. 

Thomas  O.  Colt,  from  the  time  when  the  inquisition  was 
found  under  the  act  relative  to  habitual  drunkards,  until  his 
death,  was  divested  of  all  power  and  control  over  and  legal 
estate  in  his  property,  real,  personal  or  in  action,  and  the 
power  and  control  over  and  legal  estate  in  that  property 
were  vested  in  his  guardian  in  trust  for  him,  and  no  con- 
tract made  by  him  would  have  bound  his  person  or  estate. 
{Rev.  p.  325  §  4-)  He  therefore  had  no  legal  capacity  to  exer- 
cise any  discretion  or  take  any  action  in  the  matter  under 
consideration  from  the  time  of  the  finding  of  the  inquisi- 
tion, but  the  power  and  control  of  his  estate  was  vested  in 
his  guardian,  Morgan  G.  Colt.  The  latter  must  be  deemed, 
as  such  guardian,  to  have  waived  conversion.  Indeed,  the 
answer  states  that  in  1868  the  prospect  was  that  the  stock 
of  the  society,  which  had  increased  largely  in  value  up  to 
that  time,  would  increase  still  further,  and  that  that  pros- 
pect continued  up  to  the  death  of  Thomas  0.  Colt;  and 
that  at  the  latter  period,  and  just  before  that  time,  his  inter- 
est in  the  estate  of  his  father,  according  to  all  appearances 
and  the  judgment  of  the  best  business  men,  was  in  as  safe  a 
condition  as  it  could  be,  and  it  would  have  been  exceedingly 
unwise  to  have  disposed  of  the  stock. 

Manifestly  the  rights  of  the  complainant  do  not  in 
anywise  depend  on  the  question  whether  the  share  was 
converted  or  not.  Williams  on  Ex'rs  1*228 ;  Hulchin  v.  Man- 
nington,  1  Ves.  jr.  366  ;  Post  v.  Herbert's  Ex'r,  12  C.  E.  Gr. 
54.0.  It  would  be  enough  that  the  legacy  vested  on  the 
death  of  the  testator,  was  not  defeasible  by  the  death  of 
Thomas  0.  Colt  without  lawful  issue  after  distribution, 
and  that  he  did  not  die  till  after  distribution  might  have 
been  made.  The  complainant  is  entitled  to  have  an  account 
as  prayed. 
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Sebring  v.  Conkling. 


Isaac  Se  bring 

v. 

Edward  P.  Conkling  and  others. 

A  foreclosure  bill  on  a  first  mortgage  prayed  a  decree  for  deficiency 
against  the  owner  of  the  premises,  who  had  assumed  its  payment,  and, 
also,  the  payment  of  a  second  mortgage  thereon. — Held,  that  the  holder 
of  the  second  mortgage,  who  was  a  party,  could  not,  by  filing  a  cross- 
bill against  the  owner,  obtain  a  decree  for  deficiency  on  his  own 
mortgage. 

Bill  to  foreclose.     Motion  that  cross-bill  be  dismissed. 

Mr.  J.  W.  Davis,  for  the  motion. 

Mr.  J.  D.  Bar  tine,  contra. 

The  Chancellor. 

This  is  a  suit  for  foreclosure  and  sale  of  mortgaged 
premises.  The  present  owner  of  the  property  assumed  the 
payment  of  both  the  first  and  second  mortgages.  The  bill, 
which  is  filed  by  the  holder  of  the  first  mortgage,  prays  a 
decree  for  deficiency  against  the  owner.  The  second  mort- 
gagee having  answered,  setting  up  his  mortgage,  filed  a 
cross-bill  against  the  owner  of  the  property  with  a  view  to 
obtaining  a  decree  for  deficiency  in  his  favor  against  the 
latter.     The  owner  of  the  property  moves  to  dismiss  that  bill. 

A  cross-bill  is  a  defence,  and  it  therefore  must  be  confined 
to  the  matters  in  litigation  in  the  original  suit.  It  cannot 
become  the  foundation  of  a  decree  concerning  matters  not 
embraced  in  the  original  suit,  and,  if  it  does,  no  decree  can 
be  made  on  such  matters.  Galatian  v.  Erwin,  Hopk.  Jf.8 ; 
Dan.  Ch.  Pr.  154.9;  Griffith  v.  Merritt,  19  N.  Y.  529. 

The  liability  of  the  owner  of  the  premises  to  the  second 
mortgagee  for  deficiency,  is  not  a  matter  of  defence  but  a 
distinct  substantive  cause  of  suit.  The  object  of  the  cross- 
bill is  not,  in  any  sense,  to  aid  the  defence,  but  to  obtain  a 
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decree  in  favor  of  one  defendant  against  another,  in  a  matter 
distinct  from  the  subject  matter  of  the  suit. 

The  counsel  of  the  complainant,  in  the  cross-bill,  insists 
that  the  bill  can  be  supported  on  the  ground  that  it  is  neces- 
sary in  order  to  procure  a  complete  determination  of  the 
matters  in  litigation.  Obviously  it  cannot  be  maintained  on 
that  ground.  The  liability  of  the  owner  to  the  complainant 
with  cross-bill  for  deficiency,  is  not  one  of  the  matters  in 
litigation  in  the  original  suit. 

The  cross-bill  will  be  dismissed. 


Elizabeth  Cray 

v. 
Abraham  Cray. 

1.  A  bill  filed  to  obtain  a  divorce  a  mensa  et  thoro,  on  account  of  the 
refusal  of  the  husband  to  maintain  the  wife,  though  it  presented  no 
ground  of  divorce  was,  nevertheless,  sustained,  under  the  statute  [Rev. 
p.  SIS  \  SO),  as  a  bill  for  support. 

2.  A  denial  of  a  marriage  de  jure,  because  complainant  had  another 
husband  living  when  she  married  defendant,  accompanied  with  an 
admission  of  a  marriage  de  facto,  presents  a  proper  case  for  allowing 
alimony  pendente  lite.  But  such  alimony  was  refused  where  the  defend- 
ant swore,  and  his  oath  was  not  overcome,  that  he  left  complainant 
with  her  consent  and  at  her  request,  and  he  otherwise  met  the  allega- 
tions of  the  bill  with  his  answer  and  affidavits. 


Bill  for  divorce  &c.     On  application  for  alimony  'pendente 
lite  and  counsel  fee.     On  bill  and  answer  and  affidavits. 


Note. — Whether  a  court  will  grant  alimony  in  a  suit  for  divorce,  on 
the  ground  that  the  defendant  has  a  former  husband  or  wife  living, 
seems  to  be  questioned  in  some  cases.  The  objection  is  founded  on 
the  reason  that  alimony  depends  on  marriage,  and  if  there  never  has 
been  a  marriage  there  cannot  be  alimony.  Thus,  there  can  be  no 
original  proceeding  for  alimony  after  a  divorce  ( Wilde  v.  Wilde,  86  Iowa 
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Mr.  C.  H.  Skillman,  for  complainant. 
Mr.  L.  H.  Sergeant  and  Mr.  J.  N.  Voorhees,  for  defendant. 

The  Chancellor. 

The  bill  prays  a  divorce  a  mensa  et  thoro,  and  that  the 
wife  may  have  a  separate  maintenance.  It  prays  other 
relief,  also,  and  contains  the  general  prayer.  It  is  based  on 
the  allegation  that  the  husband,  in  July,  1878,  left  his  house 
in  Lambertville,  in  which  he  and  his  wife  were  living 
together,  and  went  to  live  elsewhere  in  the  town,  and  has 
ever  since  continued  to  live  separate  from  her,  and  has  ever 
since  refused  to  provide  her  with  money  for  clothing  and 
other  things  necessary  to  her  comfort.  The  answer  alleges 
that  the  defendant  has,  since  the  separation  (which,  it  states, 
was  with  the  consent  of  the  complainant),  ascertained  that 
the  complainant  had  a  lawful  husband  living  when  she 
married  the  defendant,  and  that  therefore  she  is  not  the 
defendant's  lawful  wife,  and  it  denies  the  allegations  of  the 


819  ;  Petersine  v.  Thomas,  28  Ohio  St.  596  ;  Bowman  v.  Worthington,  2J+  Ark. 
522  ;  Galland  v.  Galland,  38  Cal.  265)  ;  and  where  a  divorce  obtained  in 
Kentucky  allowed  alimony,  it  was  held  that  the  wife  could  not  after- 
wards go  into  a  court  of  Indiana  for  more,  although  her  former  hus- 
band owned  lands  there,  and  her  allowance  was  inadequate  {Fishcli  v. 
Fishcli,  1  Black/.  860;  2  Bish.  Mar.  &  Div.  \  516);  so,  where  both 
parties  are  non-residents  (Keerl  v.  Keerl,  34  Md.  21).  See  Brinkley  v. 
Brinkley,  50  N.  Y.  181*;   Cox  v.  Cox,  20  Ohio  St.  439. 

In  North  Carolina,  it  seems,  it  is  not  necessary  to  decide,  as  in  Eng- 
land, the  question  of  marriage  or  no  marriage,  before  passing  on  the 
right  to  alimony  pendente  lite.  Schonwald  v.  Schonwald,  Phil.  Eq.  215 ; 
and  see  Little  v.  Little,  63  N.  C.  22. 

Bishop  ( Vol.  II,  \  402  dec),  says  its  allowance  depends  upon  the  fact 
of  marriage  being  either  admitted  or  proved,  although  such  marriage 
need  not  be  valid,  and  cites  Bird  v.  Bird,  1  Lee  209  ;  Miles  v.  Chilton,  1 
Robertson  684;  North  v.  North,  1  Barb.  Ch.  24I ;  although  the  marriage 
is  alleged  to  have  been  brought  about  by  the  fraud  of  the  pretended 
wife,  the  husband  being  a  lunatic.  Portsmouth  v.  Portsmouth,  8  Addams 
68 ;  Contra,  Roseberry  v.  Roseberry,  17  Ga.  139 ;  but  see  Frith  v.  Frith, 
18  Ga.  273.     See,  also,  Rawdon  v.  Rawdon,  28  Ala.  565. 

Where  a  marriage  was  denied,  but  cohabitation  admitted,  alimony 
was  allowed  (Smith  v.  Smith,  1  Edw.  Ch.  255)  ;  but  not  where  the  cohab- 
itation was  also  denied  (  Vreeland  v.  Vreeland,  3  C.  E.  Or.  43)  ;  or  where 
the   marriage  was   denied  and    the  cohabitation  meretricious    ( York 
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bill  charging  misconduct  on  him.  It  alleges  that  the  com- 
plainant was,  by  the  separation,  left  in  full  possession  of  the 
homestead,  with  all  its  furniture,  and  that,  with  the  family 
there,  she  has  been  ever  since  well  and  amply  supplied  with 
provisions  &c,  in  the  same  manner  as  before  the  separation  ; 
and  that  the  complainant  has  and  has  had  the  benefit  of  the 
defendant's  credit  for  the  purchase  of  such  things  as  she 
might  or  may  need  beyond  what  is  supplied  for  the  family. 
It  alleges,  also,  that  she  has  been  and  is  permitted  to  take 
the  money  for  the  milk,  butter  and  eggs  which  are  produced 
on  the  property,  and  to  apply  it  to  such  purposes  as  she 
may  see  fit,  and  that  the  money  so  received  by  her  amounts 
to  at  least  fifteen  dollars  a  month. 

The  bill  cannot  be  sustained  as  a  bill  for  divorce.  It 
states  no  cause  of  divorce.  But  it  may  be  sustained  as  a 
bill  for  support  under  the  20th  section  of  the  divorce  act. 
It  alleges  that  the  defendant,  without  justifiable  cause,  has 
abandoned  his  wife  and  refuses  to  support  her  adequately. 
The  defendant,  while  he  denies  that  there  was  a  marriage 


v.  York,  $4  Iowa  580  ;  Humphreys  v.  Humphreys,  J/.9  How.  Pr.  Ufi ;  Apple- 
ton  v.  Warner,  51  Barb.  270)  ;  or  where  the  marriage  was  admitted  but 
never  consummated,  because  the  wife  justly  suspected  her  husband 
had  a  forrher  wife  living  [Holston  v.  Holston,  28  Ala.  777). 

In  Bartlett  v.  Bartlett,  Clarke  Ch.  460,  in  a  suit  by  a  wife  for  divorce, 
on  account  of  the  alleged  impotence  of  her  husband,  alimony  was 
refused  [but  notice  that  there  was  an  agreement  in  this  case  as  to  the 
wife's  father  supporting  her] ;  and  see  Smith  v.  Morehead,  6  Jones  Eq.  860. 

In  Brinkley  v.  Brinkley,  50  N.  Y.  184,  where  the  evidence  as  to  a 
formal  marriage  was  evenly  balanced,  but  that  of  a  lawful  cohabitation 
preponderated  on  the  wife's  side,  she  was  allowed  alimony.  Also, 
Herforth  v.  Her/orth,  2  Abb.  Pr.  (N.  S.)  483;  Purcell  v.  Purcell,  4  Hen.  «fe 
M.  507  ;  Fuller  v.  Fuller,  17  Cal.  605. 

In  Anonymous,  15  Abb.  Pr.  (N.  &.)  807,  a  husband  obtained  a  divorce 
on  the  ground  of  a  prior  marriage,  and  married  again.  His  former 
wife  then  applied  to  open  the  decree  of  divorce  on  the  ground  of 
fraud. — Held,  that  the  second  wife  was  entitled  to  counsel  fees,  but  not 
to  alimony. 

In  a  suit  by  a  husband  against  his  wife,  to  have  their  marriage  declared 
void,  by  reason  of  her  former  marriage,  on  a  decision  in  favor  of  the 
wife,  the  court  may  award  her  extra  expenses  and  counsel  fe<ss  {Griffin 
v.  Griffin,  47  N<  Y.  184)  \  and  also  alimony,  where  a  wife's  petition, 
because  her  husband  had  a  former  wife  living,  is  established  (  Vanvalley 
v.  Vanvalley,  19  Ohio  St.  588)  ;  see  Zule  v.  Zule,  Sax.  100.— Rep. 
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dejure  between  him  and  the  complainant,  admits  that  there 
was  one  de  facto.  That  would  be  sufficient  ground  on  which 
to  base  an  order  for  alimony  pendente  lite,  if  a  proper  case 
otherwise  were  presented.  Vroom  v.  Marsh,  £  Stew.  15.  In 
these  cases  the  court  acts  with  great  care  in  passing  upon 
such  applications  as  this.  Glasser  v.  Glasser,  1  Stew.  2%. 
The  defendant,  while  he  admits  that  he  left  the  complain 
ant,  alleges  and  swears  that  he  did  so  with  her  full  consent 
and  in  accordance  with  her  express  wish ;  and  the  case  made 
by  the  bill  is  otherwise  completely  met  by  the  answer  and 
the  affidavits  on  the  part  of  the  defendant.  The  motion 
will  be  denied. 


John  H.  Ramsey  and  others 

v. 

Rachel  Smith. 

To  reform  a  deed  on  the  ground  of  mistake,  it  must  be  shown  con- 
clusively that  such  mistake  was  mutual.  Where  the  bill  does  not 
allege,  nor  the  accompanying  affidavits  state,  that  the  mistake  was 
mutual,  and  the  answer  denies  it,  the  deed  cannot  be  rectified. 


Bill  for  relief.  On  motion  to  dissolve  injunction,  on  bill 
and  answer  and  affidavits  thereto  respectively  annexed. 

Mr.  J.  G.  Shipman  and  Mr.  J.  N.  Voorhees,  for  the  motion. 

Mr.  John  T.  Bird,  contra. 

The  Chancellor. 

The  bill  alleges  that,  in  March,  1866,  differences  had 
arisen  between  the  defendant  and  her  husband,  James  J. 
Smith,  in  regard  to  their  respective  properties,  and  that,  by 
an  agreement  then  made  between  them,  they,  in  considera- 
tion of  a  release  by  the  wife  of  all  interest  in  the  property 
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of  the  husband,  as  well  after  his  death  as  in  his  life-time, 
conveyed  to  the  complainants,  John  H.  Ramsey  (her  brother) 
and  Peter  Voorhees  (her  son-in-law),  as  trustees,  all  her 
property  in  trust,  as  therein  declared,  for  the  sole  and  sepa- 
rate use  of  the  wife,  and  to  be  at  her  sole  and  separate 
disposal.  It  further  states,  that  at  the  same  time  the  com- 
plainants, to  indemnify  the  husband  and  his  estate  from  all 
claims  and  demands  of  dower,  or  distributive  share  in  or  to 
the  real  or  personal  estate  of  the  husband  after  his  death, 
gave  to  him  their  bond  in  the  penalty  of  $3,000;  that  it  was 
agreed  between  the  parties  that,  in  order  to  secure  the 
complainants  against  loss  by  reason  of  such  indemnity,  the 
principal  of  the  estate  of  the  wife  should  be  left  in  their 
hands  until  her  death,  if  she  should  predecease  her  husband, 
or  until  it  should  appear,  in  case  she  should  survive  him, 
that  she  had  relinquished  all  claim  of  dower  or  distributive 
share  in  or  to  his  estate ;  that  her  property  was  accordingly 
delivered  over  to  the  complainants,  and  that  the  principal 
thereof  has  been  retained  by  them  ever  since;  that  $2,000 
of  the  principal  was  borrowed  by  the  complainant  Ramsey, 
with  her  consent,  upon  his  promissory  note  given  to  his 
co-trustee  Voorhees,  payable  to  the  order  of  the  latter,  which 
note  was  held  by  Voorhees  accordingly  up  to  17th  of  Feb- 
ruary, 1879,  when  the  defendant,  through  her  attorney, 
demanded  it  of  him  with  a  view  of  collecting  it;  that  he 
refused  to  deliver  it  up,  and,  on  the  same  day  on  which  the 
demand  was  made  (but  without  the  knowledge  or  consent 
of  the  defendant),  took  in  substitution  therefor  a  bond  from 
Ramsey,  payable  to  himself  as  trustee  of  the  defendant,  of 
the  same  amount,  secured  by  a  mortgage  upon  sufficient  real 
estate,  and  delivered  up  the  note  to  him,  and  that  on  the 
refusal  of  Voorhees  to  deliver  up  the  note,  on  the  demand 
of  her  attorney,  the  defendant,  on  or  about  the  21st  of  Feb- 
ruary, 1879,  began  an  aetion  of  trover  against  Voorhees,  in 
the  Hunterdon  circuit  court,  to  recover  damages  in  the 
premises.  The  bill  alleges  that  the  provision  for  leaving 
the  principal  of  the  estate  of  the  defendant  to  remain  in  the 
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hands  of  the  complainants  for  their  indemnity,  was  omitted 
from  the  deed  by  mistake,  and  it  prays  that  the  deed  may 
be  reformed  in  that  respect  by  the  insertion  of  apt  words 
for  the  purpose,  and  that  the  defendant  may  be  restrained 
from  prosecuting  the  action  at  law.  On  the  filing  of  the 
bill,  an  injunction  was  granted.  The  defendant  has  answered 
the  bill,  and  now  moves  to  dissolve  the  injunction.  The 
equity  of  the  bill  is  based  on  an  alleged  agreement  on  the 
part  of  Mrs.  Smith  to  leave  the  principal  of  her  property  in 
the  hands  of  the  trustees  for  their  indemnity  against  liability 
under  their  bond  to  her  husband,  in  consideration  of  which 
agreement  the  trustees  gave  the  bond,  and  without  which 
they  say  they  would  not  have  given  it. 

The  bill  prays  that  the  deed  from  Mrs.  Smith  and  her 
husband  to  the  trustees  may  be  rectified  by  the  insertion 
therein  of  such  a  provision.  The  claim  to  that  relief  is 
based  on  the  allegation  that  the  provision  was  omitted  from 
the  deed  by  mistake.  The  bill  does  not  state  that  the  omis- 
sion was  by  the  mutual  mistake  of  the  parties,  but  that  such 
was  the  understanding,  and  that  it  was  communicated  to 
the  lawyer  b}7  whom  the  deed  was  drawn,  who,  through 
mistake,  omitted  it.  The  affidavit  annexed  to  the  bill  is  to 
the  same  effect.  Unless  the  omission  was  by  mutual  mistake 
the  deed  will  not  be  reformed  by  inserting  the  provision. 
The  defendant  swears  that  there  was  no  such  understanding 
or  agreement,  and  that  there  was  no  mistake;  that  the  deed 
was,  when  it  was  executed,  regarded  by  the  parties  as  so 
exactly  expressing  their  intention  that  a  conveyance  of  the 
property  from  the  trustees  to  Mrs.  Smith,  which  had  been 
prepared  by  the  lawyer  to  be  executed  simultaneously  with 
the  deed,  was  not  executed  because  it  was  deemed  unneces- 
sary. The  complainants,  it  is  true,  in  their  affidavit  annexed 
to  the  bill,  swear  to  the  existence  of  the  agreement,  and  that 
the  provision  embodying  it  was  omitted  by  mistake  from  the 
deed;  but,  as  before  mentioned,  they  do  not  swear  that  the 
omission  was  through  mutual  mistake.  It  is  worthy  of 
remark  that  their  bill  is  not  fortified  by  the  affidavit  of  the 
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lawyer  who  drew  the  deed.  His  affidavit,  however,  to  the 
contrary,  denying  that  there  was  any  such  agreement,  and, 
of  course,  that  there  was  any  mistake,  is  appended  to  the 
answer.  He  resides  and  practices  his  profession  in  the 
county  of  Hunterdon,  the  same  county  in  which  the  com- 
plainants reside.  His  affidavit,  attached  to  the  answer,  can 
not  be  considered  on  this  motion,  the  bill  being  verified  by 
the  affidavit  of  the  complainants  alone.  Merwin  v.  Smith,  1 
Gr.  Ch.  182;  Gariss  v.  Gariss,  2  Beas.  320  ;  Mulock  v. 
Mulock,  11  C.  E.  Gr.  461. 

The  absence  of  his  affidavit  in  verification  of  the  bill  is, 
however,  noteworthy.  On  the  affidavits  of  the  parties,  and 
the  statements  in  their  respective  pleadings,  the  case  stands 
thus :  The  existence  of  the  agreement  is  affirmed  by  the 
complainants  and  as  positively  denied  by  the  defendants ; 
neither  the  bill  nor  the  affidavit  attached  to  it  states  that 
the  alleged  mistake  was  mutual ;  the  defendant  denies 
that  there  was  any  mistake.  One  who  seeks  to  rectify  an 
instrument  on  the  ground  of  mistake  must  be  able  to  prove 
not  only  that  there  has  been  a  mistake,  but  must  be  able  to 
show  exactly  the  form  to  which  the  deed  ought  to  be  brought 
in  order  that  it  can  be  set  right  according  to  what  was 
really  intended  by  the  parties,  and  must  be  able  to  establish, 
in  the  clearest  and  most  satisfactory  manner,  that  the 
alleged  intention  of  the  parties  to  which  he  desires  to  make 
it  conformable,  continued  concurrently  in  the  minds  of  all 
parties  down  to  the  time  of  its  execution.  Kerr  on  F.  $  M. 
(Am.  ed.)  1$1. 

It  is  not  enough  to  show  that  the  alleged  omission  was 
contrary  to  the  intention  of  the  complainants ;  it  must  also 
be  shown  incontrovertibly  that  it  was  contrary  to  the  inten- 
tion of  both  parties.  Thomysomille  Scale  Manufacturing 
Co.  v.  Osgood,  26  Conn.  16;  Nevius  v.  Danlap,  33  N.  Y. 
676;  Kerr  on  F.  £  M.  {Am.  ed.)  409. 

On  the  case,  then,  as  made  by  the  bill,  no  decree  of  recti- 
fication would  be  made,  because  it  is  not  averred  that  the 
alleged  mistake  was  mutual.     But  the  complainants  insist 
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that  the  relief  sought  by  the  bill  ought  to  be  grauted  on  the 
ground  of  the  existence  of  the  agreement  itself,  irrespective 
of  the  prayer  for  reformation.  It  is  enough  to  say  on  this 
point  that  the  existence  of  the  agreement  is  positively  denied 
by  the  defendant,  and  the  deed  must  be  presumed  to  contain 
the  entire  agreement  and  understanding  of  the  parties. 
The  injunction  will  be  dissolved,  with  costs. 


Jonathan  Doughty 

v. 

Amanda  M.  Doughty. 


The  evidence  of  a  husband  in  a  divorce  suit  is  not  competent  to 
prove  his  wife's  adultery,  nor  to  prove  her  handwriting  on  an  inter- 
cepted letter  to  her  alleged  paramour ;  nor  are  statements  of  such 
paramour,  made  in  defendant's  absence,  competent. 


Bill  for  divorce.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  S.  H.  Grey,  for  complainant. 
Mr.  D.  J.  Pancoast,  for  defendant. 

The  Chancellor. 

The  bill  is  for  a  divorce  a  vinculo.  It  charges  adultery, 
committed  on  different  days  in  October  and  November, 
1877,  and  at  divers  other  times  with  certain  persons  in 
Philadelphia ;  and  in  this  state  with  divers  persons  whose 
names  are  unknown  to  the  complainant;  and  particularly 
on  the  9th  of  February,  1878,  at  Atlantic  City,  with  Henry 
Eur  man. 

The  defendant  answered  the  bill.  The  answer  denies 
the  charges,  and  alleges  that  in  March,  1878,  the  complain- 
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ant  deserted  the  defendant  and  his  children,  and  left  them 
without  support.  It  also  charges  the  complainant  with 
adulteiy.  The  defendant  has  offered  no  proof,  but  she 
insists  that  the  proof  presented  by  the  complainant  is  not 
sufficient  to  entitle  him  to  a  divorce. 

The  parties  were  married  in  Philadelphia,  in  1861.  They 
lived  in  Atlantic  City  in  1877  and  1878,  and  the  complainant 
has  resided  there  ever  since.  He  kept  a  hotel  there.  Henry 
Furman  was  bar-keeper  for  him  in  it  in  the  summer  of  1877. 
In  the  spring  of  1878,  Furman,  who  was  not  then  employed 
by  the  complainant,  but  was  living  elsewhere,  paid  a  visit  to 
the  hotel  during  the  temporary  absence  of  the  complainant 
from  home.  The  latter  appears  to  have  returned  unex- 
pectedly while  he  was  there,  and  a  scene  of  violence  occurred, 
in  which  Furman  was,  early  in  the  morning,  driven  by  the 
complainant  from  the  complainant's  house  (where  he  had 
passed  the  night),  clothed  in  his  night-dress,  and  sought 
protection  and  shelter  in  the  town,  stating  in  the  hotel  and 
in  the  town,  that  the  complainant  had  caught  him  in  bed 
with  his  wife.  At  the  same  time  the  defendant  was  beaten 
by  the  complainant,  because,  according  to  her  statement,  he 
found  her  in  the  room  of  a  man  who  was  in  bed,  where  she 
said  she  had  gone  to  put  out  a  light  which  she  saw  burning 
there.  She  said  that  the  man  left  his  clothes.  Charles  H. 
Senn,  one  of  the  complainant's  witnesses  (he  was  his  bar- 
keeper at  the  time),  swears  that  he  slept  in  a  room  on  the 
same  hall  on  which  the  room  in  which  Furman  slept  was, 
and  that,  as  he  came  down  in  the  morning,  he  passed  the 
room  of  the  latter,  and  saw  a  light  burning  in  it.  This  was 
before  the  fracas  occurred. 

From  the  testimony  of  Caroline  Leeds,  one  of  the  defend- 
ant's intimate  friends,  who  was  called  by  the  complainant, 
but  who  appears  to  have  been  a  somewhat  unwilling  witness, 
there  seems  to  be  no  reasou  to  doubt  that  the  transaction  to 
which  the  defendant  referred  was  that  in  which  Furman  was 
1 1  riven  from  the  house,  and  that  her  husband  inflicted  violence 
on  her  because  he  found  her  with  Furman  in  the  room  in 
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which  the  latter  slept.  But  in  what  situation  he  found  them 
does  not  appear  by  any  competent  evidence.  That  an 
improper  (and  perhaps  criminal)  intimacy  existed  between 
her  and  Furman  at  the  time,  is  evidenced  by  the  fact  that  lie 
wrote  letters  of  a  highly  improper  character  to  her  in  Janu- 
ary, 1878,  from  Trenton,  where  he  was  employed,  addressing 
them  to  her  by  a  false  name,  at  her  request.  Some  of  these 
letters  were  intercepted.  They  were  called  for  and  obtained 
at  the  post-office  in  Atlantic  City  by  the  complainant.  It 
does  not  appear  that  the  defendant  received  any  of  those 
which  are  produced.  She  called  at  the  post-office  for  letters 
addressed  to  that  name,  however,  and  falsely  stated  that  the}T 
were  intended  for  a  servant  in  the  hotel.  And  she  received 
one  or  more  letters  so  addressed.  Furman,  who  was  sworn 
for  the  complainant,  refused  to  answer  whether  he  had  had 
criminal  intercourse  with  the  defendant,  basing  his  refusal 
on  the  ground  that  his  answer  would  criminate  him,  and 
adding  an  expression  of  his  determination  not  to  furnish 
evidence  against  her  in  that  respect.  His  replies,  however, 
had  no  reference  to  the  transaction  at  the  hotel.  He  was 
not  inquired  of  as  to  that  occasion.  I  do  not  find  in  the  case 
the  evidence  on  which  I  ought  to  base  a  decree  of  divorce. 
The  necessary  amount  of  legal  proof  is  not  produced.  AVith 
the  husband's  testimony,  if  that  were  competent,  it  would 
be  otherwise.  But  it  is  not  competent  on  the  subject  of  the 
adultery  or  to  prove  the  letter  which  he  swears  is  in  the 
handwriting  of  the  defendant.  It  is  competent  to  prove 
nothing  but  the  marriage.  Rev.  p.  378  §  5;  Marsh  v.  Marsh, 
2  Stew.  296. 

The  statements  of  the  alleged  paramour  are  not  competent 
evidence  against  the  defendant.  They  were  not  made  in 
her  presence.  His  letters  to  her,  while  under  the  circum- 
stances the}7  show  a  highly  improper  intimacy,  do  not  prove 
adultery.  No  letter  of  hers  to  him  is  properly  in  evidence. 
The  letter  before  referred  to,  and  which  the  complainant 
swears  is  in  her  handwriting,  is  not  proved  by  Furman  or 
any   one   else   except  the   complainant.      Furman   says   he 
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"guesses"  he  did  not  receive  it,  but  that  it  was  intercepted 
before  it  reached  him.  He  does  not  testify  by  whom  it  was 
written  or  from  whom  it  came.  Leaving  the  husband's 
testimony  on  the  subject  of  the  adultery,  and  as  to  all  things 
else  except  the  marriage,  out  of  consideration,  there  is  no 
legal  evidence  that  the  defendant  was  in  Furman's  room  for 
any  improper  purpose,  and  there  is  no  sufficient  evidence 
against  her. 

The  bill  will  be  dismissed,  with  costs. 


Sally  A.  Bunker,  surviving  executrix  &c, 

v. 

John  J.  Anderson  and  others. 

1.  A  mortgage  of  lands  in  New  Jersey,  drawn  in  New  York,  to 
executors,  "  their  successors  and  assigns,"  containing  the  usual  clause 
conveying  all  the  mortgagor's  estate,  right,  title,  interest  &c.  in  the 
premises,  and  recorded  in  full,  is  notice  to  a  subsequent  mortgagee  and 
judgment  creditor  of  the  mistake  and  that  such  mortgage  was  intended 
to  convey  the  fee. 

2.  An  answer  by  a  grantee  of  the  mortgagor,  that  he  is  now  informed 
and  believes  it  to  be  true  that  the  mortgagees  agreed  with  the  mort- 
gagor, at  the  time  such  grantee's  deed  was  given,  to  release  the  prem- 
ises from  the  lien  of  their  mortgage,  without  any  proof  of  such 
agreement,  is  not  available  as  a  defence  to  the  foreclosure  of  such 
mortgage,  although  no  replication  having  been  filed  to  such  answer  it 
must  be  taken  to  be  true. 


Bill   to  foreclose.     On  final   hearing  on  pleadings   and 
proofs. 

Mr.  .R.  J.  Hopper,  for  complainant. 

Mr.  Geo.  H.  Coffey,  for  the  answering  defendants. 
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The  Chancellor. 

The  bill  is  filed  to  rectify  and  foreclose  a  mortgage  for 
$10,000  and  interest,  given  July  1st,  1865,  by  John  J. 
Anderson  and  his  wife  to  the  complainant  and  another  per- 
son, now  dead,  as  executors  of  Thomas  G.  Bunker,  deceased, 
on  land  in  Bergen  county.  It  was  recorded  in  full  on  the 
11th  of  August  in  that  year.  Anderson  and  his  wife  gave 
to  Leverett  H.  Sage  a  mortgage  on  the  same  property  for 
$5,000  and  interest,  in  October,  1865.  Sage  assigned  this 
mortgage  to  Benjamin  B.  Sherman,  in  1873.  William  S. 
Banta  recovered  a  judgment  against  Anderson,  in  the  Ber- 
gen circuit  court,  on  the  24th  of  June,  1878,  for  $1,531.55. 
The  Philadelphia  and  Reading  Coal  and  Iron  Compan}*- 
recovered  a  judgment,  in  the  supreme  court  of  this  state, 
against  Anderson,  on  the  29th  of  April,  1878,  for  $1,541.17. 
Anderson  and  his  wife  conveyed  part  of  the  mortgaged 
premises  to  Henry  Stutzer,  in  May,  1873.  Sherman,  Banta 
and  Stutzer  have  answered.  The  last  sets  up  an  agree- 
ment on  the  part  of  the  mortgagees,  made  with  him  when 
he  took  his  conveyance,  to  release  his  property  from  the 
complainant's  mortgage.  No  replication  has  been  filed  to 
his  answer,  and  as  to  him  the  cause  was  set  down  on  bill 
and  answer.  The  contest  is  between  the  complainant  and 
Sherman  and  Banta,  and  the  question  is,  whether  Sherman 
and  Banta  are  chargeable  with  notice  of  the  complainant's 
mortgage.  As  before  stated,  that  mortgage  was  recorded 
in  full.  It  was  drawn  by  a  New  York  lawyer,  and  the  word 
"  heirs  "  was  erased  from  the  blank  on  which  it  was  written, 
and  the  word  "  successors  "  substituted  therefor.  It,  indeed, 
conveys  only  a  life  estate,  but  the  record  was  notice  that  the 
parties  to  the  mortgage  intended  to  convey  a  fee ;  for  after 
the  description  of  the  land  are  these  words : 

"Together  with  all  and  singular  the  tenements,  hereditaments  and 
appurtenances  thereunto  belonging  or  in  anywise  appertaining,  and 
the  reversion  and  reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof;  and  also  all  the  estate,  right,  title,  interest,  dower 
and  right  of  dower,  property,  possession,  claim  and  demand  whatso- 
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«ver,  as  well  in  law  as  in  equity,  of  the  said  parties  of  the  first  part,  of, 
in  and  to  the  same  and  every  part  and  parcel  thereof,  with  the  appur- 
tenances. To  have  and  to  hold  all  and  singular  the  above  granted  and 
described  premises,  with  the  appurtenances,  unto  the  said  parties  of 
the  second  part,  their  successors  and  assigns  forever." 

There  is  in  this  language  clear  evidence  of  an  intention 
to  mortgage  the  fee  of  the  land — clear  evidence  of  an  inten- 
tion to  convey  all  the  estate  of  the  mortgagors,  both  at  law 
and  in  equity,  to  be  held  by  the  mortgagees  and  their  suc- 
cessors and  assigns  forever.  This  language  was,  indeed, 
found  in  the  mortgage  which  the  court  refused  to  reform  as 
against  a  judgment  creditor,  in  Wheeler  v.  Kirtland,  8  C.  E. 
Gr.  13;  S.  C.  on  appeal,  9  C.  E.  Gr.  532.  But  the  opinion 
of  the  court  of  last  resort  in  the  subsequent  case  of  Gale  v. 
Morris,  3  Stew.  285,  on  the  subject  of  notice  deprives  that 
fact  of  all  importance.  It  may  be  remarked  that  in  Wilson 
v.  King,  12  C.  E.  Gr.  374,  a  case  in  which  rectification  was 
denied,  the  mortgage  was  given  to  the  mortgagee  in  her 
individual  capacity,  and  not,  as  in  this  case,  to  executors  and 
their  successors  forever.  Sage  appears  to  have  had  actual 
notice  of  the  existence  of  the  complainant's  mortgage.  Mr. 
Anderson  swears  that  Sage,  when  he  took  his  mortgage, 
knew  that  he  (Anderson)  had  given  the  complainant's  mort- 
gage, and  Sage,  who  was  sworn  in  the  cause,  does  not  deny 
it ;  and  he  does  not  say  that  he  supposed  that  the  complain- 
ant's mortgage  was  intended  as  an  encumbrance  upon  a  life 
estate  merely,  and  not  on  the  fee.  He,  as  surety  for  Ander- 
son, joined  him  in  the  bond  which  the  complainant's  mort- 
gage was  given  to  secure.  The  mortgagors  intended  to  give, 
and  the  mortgagees  expected  to  receive,  a  mortgage  of  the  fee, 
and  the  lawyer  by  whom  the  instrument  was  drawn  sup- 
posed that  the  mortgage  conveyed  a  fee.  The  second  mort- 
gagee and  the  judgment  creditors  and  Stutzer  must,  under 
the  circumstances,  be  held  to  have  had  notice  of  the  mistake 
in  the  complainant's  mortgage. 

As  to  Stutzer,  though  his  answer  must  be  taken  as  true, 
it  does  not  allege  that  the  complainant  agreed  to  release  the 
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land  conveyed  to  him  from  her  mortgage,  but  states  that  he 
is  now  informed  by  Anderson,  and  that  he  believes  it  to  be 
true,  that  the  complainant  agreed  (with  Anderson)  to  release 
that  land  from  the  mortgage.  It  appears  from  the  answer 
that  he  did  not  know  of  the  existence  of  the  complainant's 
mortgage  until  shortly  before  the  filing  of  his  answer,  which 
was  more  than  five  years  and  a  half  after  he  received  his 
deed.  Anderson,  when  he  sold  the  property  to  him,  told  him 
it  was  free  from  encumbrance,  and  he  paid  Anderson  a  full 
price  for  it.  There  is  no  evidence  in  the  cause  on  the  subject 
of  this  defence  set  up  by  Stutzer,  and  it  is  not  so  set  up  In 
his  answer  as  to  be  available  to  him  without  proof. 
There  will  be  a  decree  in  accordance  with  these  views 


Ebenezer  L.  Ferry 

v. 

Madeline  Meckert  and  others. 

A  mortgage  was  given  by  M.  to  A.  and  F.,  partners,  to  secure  them 
for  goods  sold  and  to  be  sold  by  them  to  M.  After  a  dissolution  of  the 
firm,  the  mortgage  was  by  delivery  assigned  to  F.,  as  part  of  his  share 
of  the  assets,  and  by  an  agreement  then  made  between  M.,  A.  and  F., 
such  mortgage  was  also  to  secure  F.  for  any  goods  thereafter  sold  to 
M.  M.  died,  leaving  all  his  property  to  his  wife,  who  was  also  made 
executrix,  and  proved  the  will.  On  foreclosure  by  F.,  M.'s  wife  was 
made  a  party  defendant  as  devisee,  but  not  as  executrix,  and  by  her 
answer  admitted  that  the  mortgage  was  given  to  secure  the  firm  of  A. 
and  F.,  and  F.  individually,  for  goods  sold ;  and  that  after  the  dissolu- 
tion of  the  firm  M.  dealt  with  F.  on  the  security  of  the  mortgage,  and 
that  there  is  a  large  amount  due  on  the  mortgage  ;  and  there  was  proof 
of  admissions  by  M. — Held,  that  F.  could  recover  on  the  mortgage  the 
sums  due  the  firm  of  A.  and  F.,  and  also  his  individual  claims  against 
M.,  their  amount  and  also  the  fact  that  the  mortgage  was  intended  to 
secure  them  being  proved  by  M.'s  admissions. 


Bill   to  foreclose.      On  final    hearing  on  pleadings  and 
rroofs. 
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Mr.  I.  W.  Scudder,  for  complainant. 

Mr.  C.  L.  Corbin,  for  defendants,  American  Trust  Co. 
and  Charles  Muller. 

The  Chancellor. 

On  or  about  November  10th,  1863,  Adolph  Meckert  and 
his  wife  gave  to  William  H.  Akin  and  Ebenezer  L.  Ferry, 
then  constituting  the  business  firm  of  Akin  and  Ferry,  their 
mortgage  of  that  date  on  certain  land  in  Hudson  county, 
then  owned  by  Meckert,  to  secure  the  payment  of  his  bond 
of  that  date,  then  given  by  him  to  Akin  and  Ferry,  in  the 
penalty  of  $40,000,  and  conditioned  for  the  payment  of 
$20,000  in  one  year,  with  interest.  The  bond  and  mortgage 
■were  in  fact  given  as  security  to  Akin  and  Ferry  for  money 
which  Meckert  then  owed  them  for  goods  sold  and  deliv- 
ered by  them  to  him,  and  as  security  for  the  price  of  goods 
which  it  was  contemplated  that  they  would  sell  to  him,  and 
advances  of  money  which  they  might  make  to  him.  Akin 
and  Ferry  dissolved  partnership  on  or  about  the  1st  of  May, 
1871,  and,  according  to  the  bill,  the  debt  ($10,000)  then 
secured  to  the  firm  by  the  mortgage,  was  assigned  to  Ferry 
on  account  of  his  share  of  the  assets,  and  it  was  agreed 
between  him  and  Akin  and  Meckert  that  the  mortgage 
should  not  only  stand  as  security  to  him  for  that  indebted- 
ness, but  also  for  any  indebtedness  which  Meckert  might 
after  that  time  incur  to  him  for  goods  which  he  might  sell 
to  Meckert  or  money  which  he  might  advance  to  him. 

Meckert  died  on  or  about  the  10th  of  October,  1876.  He 
then  owed  Ferry  about  $20,000  (besides  the  debt  of  $10,000 
before  mentioned,  contracted  with  the  firm)  for  a  balance 
and  interest  due  for  goods  sold  to  him  by  Ferry  on  the 
security  of  the  mortgage.  The  mortgage  was  not  assigned 
by  written  assignment  to  Ferry  by  Akin  until  October  5th, 
1876.  He  then  assigned  it  by  such  assignment.  Meckert, 
by  his  will,  gave  all  his  property  to  his  wife,  whom  he 
thereby   constituted   his   executrix.      She   proved   the   will. 
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She  is  made  a  party  to  the  suit  as  devisee,  but  not  as  execu- 
trix. B}T  the  answer  put  in  by  her  and  William  and  Sophie 
Steinbrenner,  who  are  made  defendants  in  respect  of  a  lease 
of  part  of  the  premises  given  by  Meckert  to  the  latter,  they 
admit  the  making  of  the  bond  and  mortgage,  and  that  they 
were  intended  to  secure  Akin  and  Ferry,  and  Ferry,  for 
indebtedness  to  them  for  o-oods  sold  and  to  be  sold  and 
advances  made  and  to  be  made  by  them,  and  that  there  is  a 
large  amount  due  on  the  bond  and  mortgage ;  and  Mrs. 
Meckert  admits  that,  after  the  dissolution  of  the  firm  of 
Akin  and  Ferry,  Meckert  dealt  with  Ferry  on  the  security 
of  the  mortgage.  The  answer  submits  the  question,  whether, 
under  the  circumstances,  Ferry  can  have  a  valid  claim 
under  the  mortgage  for  indebtedness  contracted  with  him 
individually. 

The  defendants,  the  American  Trust  Company  and 
Charles  Muller  (who  allege  that  they  are  creditors  of  Meck- 
ert), by  their  answer  deny  that  the  mortgage  is  a  security  to 
Ferry  for  the  indebtedness  contracted  with  him  alone. 

The  bond  and  mortgage  and  assignment  to  Ferry  are 
proved.  By  the  testimony  of  Ferr}'  his  claim  to  the  secu- 
rity of  the  mortgage  for  the  indebtedness  contracted  with 
him  individually  is  fully  established.  But  while  Mrs. 
Meckert  makes  no  objection  to  it,  the  defendants,  the 
American  Trust  Company  and  Muller,  insist  that  it  is  not 
competent  evidence,  because,  as  they  contend,  this  suit  is 
brought  against  Mrs.  Meckert  in  a  representative  capacity. 
Aside  from  that  testimony,  however,  it  is  proved  by  the  tes- 
timoti}'  of  Mr.  Stoutenburgh,  that  Meckert  admitted  that 
"  the  money  or  merchandise  received  by  him  from  Ferry 
was  intended  to  be  secured  by  the  mortgage,  and  that  the 
whole  amount  of  the  mortgage  was  due  to  the  latter."  Mr. 
Stoutenburgh  was  a  lawyer,  and  was  consulted  by  Ferry 
(Meckert  and  Ferry  going  together  to  his  office  for  the  pur- 
pose) as  to  the  necessity  or  advisabilit}'  of  a  new  mortgage 
from  Meckert  to  Ferry,  to  obviate  all  question  whether 
the  debt  which  was  contracted  with  Ferry  alone  after  the 


5  Stew.]  FEBRUARY  TERM,  1880.  41 

Banta  v.  Brown. 

dissolution  of  the  copartnership  was  a  lien  upon  the  mort- 
gaged  premises.  He  advised  the  execution  of  a  new  mort- 
gage, and  made  preparations  accordingly  (a  search  of  the 
title)  for  drawing  one,  and  but  for  Meckert's  death  a  new 
mortgage  would  have  been  given  on  the  mortgaged  prem- 
ises accordingly. 

The  answer  of  Mrs.  Meckert  and  the  Steinbrenners,  as 
before  stated,  admits  that  the  mortgage  in  suit  was  intended 
to  secure  the  firm  of  Akin  and  Ferry,  and  Ferry  individu- 
ally; and  Mrs.  Meckert  by  it  further  admits  that,  after  the 
dissolution,  Meckert  dealt  with  Ferry  on  the  security  of 
the  mortgage.  Ferry,  under  the  circumstances,  is  entitled 
to  recover  under  the  mortgage  his  individual  debt  and  the 
partnership  debt  to  the  amount  together  of  the  money 
which  the  mortgage  purports  to  be  made  to  secure.  Flan- 
agan v.  Westcott,  3  Stock.  26^ ;  Robinson  v.  Urquhart,  1  Beas. 
515  ;  Atwater  v.  Under/all,  7  C.  E.  Gr.  599. 

There  will  be  a  decree  in  accordance  with  these  views. 


George  Banta 

v. 

Benjamin  H.  Brown  and  wife. 

A  public  sale  was  set  aside,  where,  owing  to  a  misunderstanding 
between  the  counsel  of  a  mortgagor  and  the  counsel  of  a  bidder  who 
would  have  offered  $1,800  therefor,  lands  worth  $2,500,  were  sold  for 
about  $1,400. 


Bill  to  foreclose.     Motion  on  behalf  of  mortgagor  to  set 
aside  sheriff's  sale.     On  petition  and  affidavits. 

Mr.  H.  S.  Drury,  for  petitioner. 

Mr.  J.  W.  Griggs,  for  purchaser. 
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The  Chancellor. 

The  property  brought,  at  the  sheriff's  sale,  $1,040.  It  was 
sold  subject  to  taxes  and  interest  thereon  to  the  amount  of 
about  $400.  Mr.  Drury  swears  that  he  considers  it  worth 
$4,000.  The  sheriff  swears  that  it  is  not  worth,  under  the 
most  favorable  circumstances,  more  than  $2,500,  and  the 
under-sheriff  that,  under  the  most  favorable  circumstances, 
it  would  not  bring  more  than  that  sum.  It  evidently 
brought  not  more  than  half  its  value.  William  D.  Demarest 
was  present  at  the  sale,  with  his  counsel,  to  buy  the  property. 
He  would  have  bid  for  it  $1,400,  subject  to  the  taxes. 
Through  his  counsel  he  bid  $1,030,  and  ceased  bidding 
because  of  the  statement  made  to  him  by  his  counsel  that 
the  property  wrould  be  bid  up  to  $2,000  on  account  of  the 
petitioner.  His  counsel  gives  the  reason  for  that  statement. 
He  says  that  immediately  before  the  sale  he  informed  the 
complainant's  solicitor  that  Demarest  had  made  an  arrange- 
ment with  the  complainant  for  the  latter  to  take  a  mortgage 
on  the  property  for  the  amount  due  on  the  decree  under 
which  the  property  was  sold,  if  Demarest  should  become  the 
purchaser  at  the  sale;  and  that  he  told  the  solicitor  that 
Demarest  would  buy  the  property,  and  thereupon  the  solicitor 
said  that  it  .would  be  of  no  use  for  Demarest  to  attempt  to 
purchase,  as  there  were  present  several  persons  in  the  interest 
of  the  petitioner  who  intended  to  buy  the  property  for  him, 
even  though  they  might  be  compelled  to  bid  it  up  to  $2,000 
to  do  so. 

The  complainant's  solicitor  denies  that  he  said  this,  but 
says  that  he  told  Demarest's  counsel  that  one  Barney  Sisco 
was  there,  and  had  told  him  that  "if  everything  was  all 
right  he  intended  to  buy  the  property  in  for  the  petitioner 
at  the  amount  of  the  complainant's  decree."  Demarest's 
counsel  (who  swears  positively)  must  then  have  misunder- 
stood what  was  said  to  him.  He  acted  in  good  faith,  how- 
ever, and  appears  to  have  acted  on  his  understanding  of  the 
conversation  in  the  advice  which  he  gave  Demarest,  and  on 
which  the  latter  acted  in  ceasing  to  bid,  as  otherwise  he 
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would  not  have  done.  It  is  proved  that  Demarest  ceased 
bidding  because  he  understood  that  the  property  was  to  be 
bought  for  the  petitioner  unless  it  should  sell  for  more 
than  $2,000,  and  his  misunderstanding  arose  from  what  his 
counsel  understood  the  complainant's  solicitor  to  say.  The 
petitioner's  property  was  thus  sold  for  about  $400  less  than 
Demarest  would  have  bid  for  it.  The  purchaser  is  charge- 
able with  no  fraud  or  evil  practice  in  the  matter,  but  through 
the  misapprehension  of  Demarest,  arising  from  what  his 
counsel  testifies  was  said  by  the  complainant's  solicitor,  she 
was  enabled  to  obtain  the  property  at  a  price  at  least  $400 
below  the  amount  which  it  would  otherwise  have  brought. 
This  misapprehension  is,  under  the  circumstances,  ground 
for  setting  aside  the  sale.  Lefevre  v.  Laraway,  22  Barb.  167; 
Rarer  on  Jud.  Sales  §§  £06,  421. 

Demarest  swears  that  he  considers  the  property  cheap  at 
$1,750,  and  that  he  is  willing  to  bid,  on  a  resale,  $1,400, 
which,  with  the  taxes,  will  make  at  least  that  sum.  If  he 
will  give  a  sufficient  undertaking  to  bid  $1,400  for  the 
property  at  the  resale,  the  sale  will  be  set  aside  on  terms  of 
paying  to  the  purchaser  interest  on  any  money  she  may 
have  paid  to  the  sheriff'  on  account  of  her  purchase  (which 
money  is,  of  course,  to  be  returned  to  her),  and  her  costs  of 
this  application. 


Edward  Grassman,  assignee  &c, 

v. 

John  H.  Bonn  and  others,  commissioners. 

A  contract  for  an  extensive  public  work  provided  that  the  commis- 
sioners might  retain  fifteen  per  cent,  of  the' contract  price  and  forfeit 
it  if  the  contractor  failed  to  finish  the  work.  On  his  failure  to  do  so, 
without  the  fault  of  the  commissioners, — Held, 

(1)  That  the  entirety  of  such  contract  was  not  affected  by  the  fact 
that  payment  for  the  work  done  was  to  be  made  in  installments. 

(2)  That  it  was  not  inequitable  to  enforce  such  forfeiture. 
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(3)  That  the  subsequent  completion  of  the  work  by  the  contractor's 
sureties  to  protect  themselves  from  loss  through  his  dereliction,  was 
not  a  fulfillment  of  his  obligation  so  as  to  save  the  forfeiture. 

(4)  That  the  commissioners,  at  the  contractor's  request,  applied  a 
part  of  such  fifteen  per  cent,  to  pay  debts  due  from  him  to  material- 
men and  laborers  on  the  work,  gave  his  assignee,  under  an  assignment 
for  the  benefit  of  creditors,  no  claim  to  the  balance  of  the  fifteen  per 
cent. 

(5)  That  even  if  the  commissioners  exceeded  their  powers  in  advan- 
cing money  to  the  contractor  before  the  work  therefor  had  been  actu- 
ally done,  that  would  not  prevent  their  repaying  such  advances  to 
themselves  by  retaining  in  their  hands  money  due  to  him,  under  his 
express  agreement. 


Bill  for  account  &c.  On  final  hearing  on  bill  and  answer. 
Mr.  M.  W.  Niven  and  Mr.  J.  W.  Vroom,  for  complainant. 
Mr.  R.  Gilchrist,  for  defendants. 

The  Chancellok. 

Thomas  H.  Niven  and  John  A.  Middleton  entered  into  a 
contract,  dated  November  7th,  1874,  with  the  defendants, 
who  are  the  Bull's  Ferry  road  commissioners,  to  do  certain 
work  (road  and  sewer  construction)  for  them,  finding  the 
materials  therefor;  the  price  to  be  paid  in  monthly  install- 
ments as  the  work  progressed,  and  the  installments  to 
be  based  on  monthly  estimates  made  by  the  defendants' 
engineer,  of  eighty-five  per  cent,  of  the  work  done  at  the 
time.  The  like  percentage  was  to  be  paid  at  the  completion 
and  acceptance  of  the  work  on  the  price  of  the  work  on 
which  the  percentage  had  not  been  paid,  and  of  the  remain- 
ing fifteen  per  cent.,  two-thirds  were  to  be  paid  in  six 
months,  and  the  rest  in  twelve  months,  after  the  date  of  the 
final  certificate  of  the  engineer.  The  contractors  entered 
upon  the  performance  of  the  work,  but  discontinued  it, 
while  it  was  still  unfinished,  on  the  19th  of  March,  1875. 
On  the  31st  of  that  month,  Middleton  assigned  his  interest 
in  the  contract  to  Niven,  who  entered  into  an  agreement 
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with  the  defendants,  dated  April  13th,  1875,  by  which  he 
agreed  to  complete  the  contract,  and  they  agreed  to  accept 
him  as  sole  contractor  accordingly.  By  that  agreement 
they  agreed  to  pay  him  for  the  work  and  materials  in  the 
manner  and  in  the  medium  specified  in  the  original  contract, 
and  he  expressly  agreed  to  prosecute  the  work  to  the  satis- 
faction of  the  defendants,  and  that,  in  case  the  quality  or 
prosecution  thereof  should  not  be  fully  to  their  satisfaction, 
or  in  case  they  were  not  satisfied  that  the  workmen  to  be 
employed  on  the  work  were  paid  promptly,  or  in  case  no 
arrangement  was  made  by  him  satisfactory  to  the  defend- 
ants for  the  payment  of  materials  furnished  or  to  be  fur- 
nished for  the  work,  then,  after  five  days'  written  notice 
served  on  him,  they  might  discharge  him  from  their  employ- 
ment and  declare  the  original  contract  and  that  agreement 
forfeited,  and  might  declare  all  claims  on  his  part,  beyond 
the  eighty-five  per  cent,  of  the  final  estimate,  which  was  to 
be  made  immediately  after  the  forfeiture,  to  be  null  and 
void,  and  might  call  on  his  sureties  under  the  agreement  to 
enter  into  a  contract  to  do  the  work  and  furnish  the  mate- 
rials which  he  had  agreed  to  do  and  furnish,  and  if  they 
should  finish  the  work  they  should  have  the  same  price 
which  he  would  have  been  entitled  to,  but  if  they  refused, 
the  defendants  were  to  be  at  liberty  to  employ  another  per- 
son or  persons  to  complete  the  work,  and  he  and  his  sure- 
ties were  to  pay  to  the  defendants  any  excess  over  the  price 
agreed  to  be  paid  to  him  which  they  might  be  compelled  to 
pay  such  other  person  or  persons  for  completing  the  work. 
Niven  proceeded  with  the  work  under  the  agreement 
until  December  29th,  1875,  when  he  abandoned  it,  it  being- 
still  unfinished.  A  few  days  prior  to  that  date  he  made  an 
assignment  to  the  complainant  for  the  benefit  of  his  cred- 
itors. His  sureties,  by  an  agreement  dated  January  22d, 
1876,  agreed  with  the  defendants  to  finish  the  work  for  the 
price  payable  by  the  original  contract,  and  did  so  accord- 
ingly, to  the  satisfaction  of  the  latter. 
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When  the  agreement  between  Niven  and  the  defendants 
for  the  completion  of  the  work  by  him  alone  was  made, 
they,  at  his  request,  advanced  to  him,  on  the  security  of  the 
pledge  of  the  materials  lying  along  the  line  of  the  improve- 
ment, 84,000,  to  enable  him  to  pay  arrears  of  wages  due 
laborers.  Of  this  sum  he  repaid  to  them  only  §1,100.  The 
work  on  the  main  sewer,  which  was  part  of  the  work  which 
he  contracted  to  do,  was  suspended  from  about  the  middle 
of  August,  1875,  until  the  5th  of  November  following,  in 
order  to  enable  the  defendants  to  ascertain  whether  a  pro- 
ject for  extensions  of  the  sewer  would  be  adopted.  The 
project,  if  adopted,  would  have  necessitated  an  enlargement 
of  a  considerable  part  of  the  sewer  not  then  built.  For 
his  damages  for  this  stoppage,  he,  at  first,  claimed  nearly 
$10,000,  but  afterwards  proposed  to  accept  §5,000  in  satis- 
faction. He  subsequently  reduced  his  claim  from  §5,000  to 
83,000.  The  defendants  were  advised  by  their  counsel  that 
he  was  entitled  to  compensation,  and  the  result  was  that  in 
a  few  days  afterwards  Niven  sent  to  the  defendants  a  formal 
offer  in  writing  to  accept  §3,000  in  full  settlement  of  his 
claims  for  damages  arising  from  the  stoppage  of  the  sewer 
work,  the  extra  cost  of  building  a  culvert,  his  claim  for 
extra  allowance  on  certain  receiving  basins  and  capping, 
claims  for  certain  excavation  in  the  sewer  trench,  and  in 
full  settlement  of  claims  to  date  arising  from  delay  or  from 
extra  work  done  in  any  and  all  cases  not  theretofore  inclu- 
ded, in  the  engineer's  estimates.  The  defendants  accepted 
the  offer,  provided  it  should  be  approved  of  in  writing  by 
all  of  his  sureties,  and  that  the  §3,000  should  be  paid  in  the 
installments  as  they  became  due.  When  Niven  finally  dis- 
continued the  work,  he  left  unpaid  wages  to  laborers 
employed  by  him  thereon.  .  His  assignment  to  the  com- 
plainant, for  the  benefit  of  his  creditors,  is  dated  December 
21st,  1875.  On  the  day  previous  to  that  date  he  sent  to  the 
defendants  his  written  request  that  they  would  pay  to  the 
laborers  employed  by  him,  and  to  his  sub-contractors,  the 
amounts  due  them  out  of  the  moneys  in  the  hands  of  the 
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defendants,  or  to  become  due  to  him  under  the  contract, 
and  further  requested  that  if  any  money  should  remain 
a  iter  such  payments,  they  would  pay  it  pro  rata  to  those  who 
had  furnished  block  stone.  On  or  about  the  24th  of  Decem- 
ber, and  after  that  date,  the  defendants,  in  pursuance  of  that 
request,  paid  to  the  laborers  their  wages,  taking  from  them 
an  assignment  (with  power  of  attorney  to  collect)  of  their 
claims  and  all  lien  by  virtue  thereof.  The  greater  part  of 
those  claims  so  paid  have  been  presented  by  the  defendants 
to  the  complainant,  under  the  assignment  to  him. 

After  the  work  was  finally  discontinued  by  Niven,  and 
before  the  sureties  entered  upon  the  work  of  completing 
the  contract,  the  defendants  were  compelled  to  take  measures 
at  some  cost  to  protect  the  work.  When  the  sureties  entered 
into  the  agreement  to  complete  the  work,  they  gave  to  the 
defendants  their  consent  in  writing,  that  the  defendants 
might  pay  all  laborers  and  materialmen  whose  claims 
remained  unpaid,  for  work  done  and  materials  furnished 
subsequently  to  the  contract  of  April  13th,  1875  (Niven's), 
out  of  the  unpaid  fifteen  per  cent,  then  as  yet  unpaid  and 
out  of  the  eighty-five  per  cent,  then  as  yet  unpaid,  for  work 
and  materials  and  other  performance  of  the  contract  as  far 
as  it  had  then  been  performed  by  Niven  and  Middleton 
together  or  by  the  former  alone,  and  that  the  materials  fur- 
nished prior  to  the  date  of  the  contract  of  April,  1875,  might 
also  be  paid  for  out  of  the  fifteen  per  cent,  or  the  balance 
thereof  when  earned  by  the  completion  of  the  contract,  the 
eighty-five  per  cent,  to  be  first  exhausted  in  such  payments. 
And,  subject  to  such  payments,  the  defendants  then  assigned 
to  the  sureties  the  fifteen  per  cent,  of  the  remuneration  for 
work  theretofore  done  and  materials  furnished  by  Niven  or 
by  Niven  and  Middleton  under  the  contracts  which  would 
have  become  due  to  Niven  if  he  had  completed  the  work. 

The  foregoing  statement  contains  all  the  material  facts  of 
the  case — quite  all  that  it  is  necessary  to  take  into  considera- 
tion in  deciding  the  questions  submitted.  Those  questions 
which,  under  the  conclusions  I  have  reached,  it  is  necessary 
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to  decide,  are,  first,  whether  the  complainant,  as  assignee 
of  Niven,  is  entitled  to  an  account  for  the  balance  of  the 
contract  price,  including  the  fifteen  per  cent,  for  the  work 
done  and  materials  furnished  by  Niven  and  Middleton,  and 
by  Niven  alone,  which  was  unpaid  at  the  time  of  making 
the  assignment  for  the  benefit  of  creditors;  second,  whether, 
in  such  account,  if  allowed,  the  defendants  are  entitled  to  an 
allowance  of  the  unpaid  balance  of  the  loan  of  $4,000;  and, 
third,  whether  the  defendants  have  the  right  to  retain,  out 
of  the  money  payable  to  Niven  under  the  contract,  the 
mone}^  paid  by  them  to  laborers  for  wages  in  pursuance  of 
his  request  of  the  20th  of  December.  If  these  questions  be 
decided  in  favor  of  the  defendants,  there  will  be  no  account, 
for  it  appears  that  in  that  case  nothing  would  be  due  to  the 
complainant  if  an  account  were  taken. 

The  right  of  Niven  or  his  assignee  to  an  account  for  the 
eighty-five  per  cent,  is  not  questioned,  but  their  right  to  an 
account  for  the  fifteen  per  cent,  is  denied  on  the  ground 
that,  by  the  declaration  of  the  defendants,  duly  made  under 
the  provisions  of  the  contract  of  April  13th,  1875,  between 
Niven  and  them,  and  by  their  discharging  him  and  his 
assignee  from  employment  under  the  contracts,  and  declar- 
ing that  their  claim  to  the  fifteen  per  cent,  was  null  and 
void,  and  by  the  failure  of  Niven  or  his  assignee  to  complete 
the  contract,  the  fifteen  per  cent,  was  forfeited,  and  the 
complainant  has  no  title  or  claim,  legal  or  equitable,  thereto. 

By  the  original  contract  no  forfeiture  was,  in  terms,  pro- 
vided for,  but  no  more  than  eighty-five  per  cent,  of  the  con- 
tract price  was  payable  until  after  the  completion  of  the 
work.  By  the  contract  made  with  Niven  alone,  he  agreed 
to  be  bound  by  all  the  provisions  of  the  original  contract, 
and  he  expressly  agreed  that  there  should  be  a  forfeiture  of 
the  fifteen  per  cent,  in  certain  events  therein  specified. 
The  object  of  the  forfeiture  was  to  secure  the  satisfactory 
performance  of  the  work  according  to  the  contract,  and  the 
payment  of  the  laborers  and  the  security  of  those  furnishing 
materials.     This  provision  for  the  payment  of  laborers  was 
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necessary  to  insure  the  safety  of  the  work,  it  being  liable,  in 
case  of  non-payment  of  the  wages  of  the  laborers,  to  destruc- 
tion by  them  in  revenge.  The  work  has  been  finished  to 
the  satisfaction  of  the  defendants  by  the  sureties  of  Niven, 
and  at  the  same  price  to  which  Niven  would  have  been 
entitled  had  he  completed  it.  The  defendants  do  not  now 
need  protection  against  any  claim  of  laborers  or  material- 
men. It  has  been  adjudged,  in  this  cause,  that  they  are  not 
liable  at  law  or  in  equity  for  any  of  the  debts  contracted  by 
the  contractors  not  assumed  by  them.  Grassman  v.  Bonn, 
3  Stew.  490. 

That  the  work  on  the  sewer  was  suspended  from  about 
the  middle  of  August  to  the  5th  of  November,  cannot  be 
doubted.  The  report  of  the  engineer  of  the  defendants  on 
the  subject  of  Niven's  claim  for  damages  on  that  account, 
weaves  no  room  for  doubt.  But  Niven  settled  his  claim  for 
damages  on  that  account,  and  it  does  not  appear,  in  any 
way,  that  the  stoppage  was  the  occasion  of  his  failure  to 
finish  the  work,  or  to  pay  the  laborers,  or  secure  the 
materialmen.  There  was,  on  the  part  of  the  defendants,  a 
strict  observance  of  the  provisions  of  the  agreement  of  April 
13th,  1875,  on  the  subject  of  the  forfeiture.  They  omitted 
nothing  that  was  necessary  to  effectuate  the  forfeiture  under 
the  agreement.  The  fifteen  per  cent,  was  not  due,  by  the 
terms  of  the  original  contract,  until  after  the  work  was  com- 
pleted, and  Niven  never  completed  it.  He,  therefore,  was 
not  entitled  to  the  fifteen  per  cent.  Hennessy  v.  Farrell,  4 
Cash.  267  ;  Faunce  v.  Burke,  16  Pa.  St.  459.  The  contract 
was  entire,  notwithstanding  the  fact  that  payment  was  to  be 
made  in  installments  as  the  work  progressed.  Hennessy  v. 
Farrell,  ubi  supra ;  School  Trustees  v.  Bennett,  3  Dutch.  513  ; 
Phelan  v.  Albany  B.  B.  Co.,  1  Bans.  258.  It  was  an  agree- 
ment expressly  to  do  the  whole  of  the  work,  and  part  of  the 
compensation  was  not  to  be  payable  until  after  the  comple- 
tion of  the  whole  of  the  work. 

But,  again,  Niven  expressly  agreed  that  the  defendants, 
in  a  contingency  (which  happened),  might  discharge  him 
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and  annul  his  claim  to  the  fifteen  per  cent.,  and  they  did  so. 
If  his  failure  to  complete  the  work,  or  to  pay  the  laborers, 
or  make  satisfactory  arrangement  for  the  payment  of  the 
claims  of  the  materialmen,  was  in  any  way  attributable  to 
the  defendants,  it  does  not  appear. 

There  is  no  reason  why  this  court  should  not  recognize 
the  obligation  of  the  contracts  under  consideration.  It  is 
quite  probable  that,  unless  Niven  had  agreed  to  the  special 
terms  of  forfeiture  before  referred  to,  he  could  not  have 
obtained  the  opportunity  to  proceed  with  the  work  which 
was  given  him  by  the  contract  of  April  15th,  1875,  and  there 
appears  to  be  no  reason  why  his  assignee  should  not  be  held 
to  the  agreement.  In  Faunce  v.  Burke  such  a  provision  was 
regarded  as  a  provision  for  liquidated  damages,  and  not  as 
a  penalty  or  forfeiture.  No  equitable  ground  of  relief  from 
the  provision  under  consideration  is  presented.  It  is  enough, 
however,  to  say  that  the  fifteen  per  cent,  is  not  payable, 
according  to  the  agreement. 

But  it  is  urged  that  the  contract  was  completed  by  the 
sureties,  and  that  the}'  are  to  be  regarded  as  having  done 
the  work  for  Niven.  But,  in  fact,  they  did  it  for  themselves, 
to  protect  themselves  from  loss  by  reason  of  his  default. 
That  the  defendants  saw  fit  to  apply  the  fifteen  per  cent,  to 
the  payment  of  wages  and  claims  of  materialmen,  and  to 
assign  any  balance  of  it  which  might  remain  after  such 
application,  to  the  sureties,  would  not  in  anywise  give  the 
complainant  a  claim  to  it.  If  it  was  forfeited,  it  was  due  to 
nobody ;  the  price  payable  for  the  work  done  was  so  much  less. 

The  defendants,  in  April,  1875,  lent  to  Niven,  as  before 
stated,  $4,000  to  enable  him  to  pay  the  wages  of  laborers. 
Of  this  sum  he  has  repaid  them  $1,100,  and  the  rest  is  due. 
There  can  be  no  doubt  that  they  are  entitled  to  repayment 
from  him  of  that  balance  and  interest,  and  may  lawfully 
retain  it  out  of  any  money  coming  to  him  in  their  hands. 
The  complainant  resists  this  claim  on  the  ground  that,  in 
making  the  loan  or  advance,  the  defendants  exceeded  their 
powers  as  commissioners.  By  the  instrument  given  to  the 
commissioners   Jo  secure    the   repayment  of  the   advance, 
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Niven  "  agreed  and  consented  "  that  they  might  retain  so 
much  money,  from  each  estimate  that  might  become  due 
upon  his  contract  with  them,  as  to  them  might  seem  meet 
and  proper  until  they  should  be  reimbursed  the  full  princi- 
pal and  interest  of  the  advance. 

The  letter  of  the  20th  of  December,  1875,  by  which  Niven 
requested  the  defendants  to  make  payments  to  laborers, 
sub-contractors  and  certain  materialmen,  was  authority  to 
them  to  apply  the  moneys  in  their  hands,  coming  to  him,  to 
those  purposes,  and  they  were  at  liberty  so  to  apply  it,  and, 
for  their  protection  in  the  payments,  they  could  lawfully 
take  the  assignments  which  they  took  from  the  laborers, 
and  are  entitled  to  the  benefit  of  them  accordingly. 

There  will  be  no  decree  for  an  account,  and  the  bill  will 
be  dismissed,  with  costs. 


George  W.  Smillie  and  others 

v. 
James  Titus,  Jr.,  and  others. 

A  gold-refiner,  on  being  accused,  confessed  that  he  had  taken  gold 
entrusted  to  him  by  his  employers  to  refine.  While  under  arrest  at 
the  police-station,  he  agreed  to  make  restitution  by  giving  a  mortgage 
on  his  lands  for  the  amount  which  he  admitted  he  had  taken,  and 
accordingly  gave  such  mortgage,  which  was  drawn  by  a  lawyer  and  duly 
acknowledged  by  him  and  his  wife.  He  was  afterwards  indicted  for 
the  offence,  pleaded  guilty  and  was  sentenced.  On  foreclosure, — Held, 
that  the  mortgage  was  not  void  on  the  ground  of  duress. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Note. — The  process  of  a  court  cannot  be  used  to  extort  from  persons 
under  arrest  or  threatened  therewith,  moneys  alleged  to  be  due  from 
them  or  to  have  been  stolen  &c.  by  them.  Haclcett  v.  King,  6  Allen  58 ; 
Seiber  v.  Price,  26  Mich.  519  ;  Phelps  v.  Zuschlag,  34  Tex.  371;  Bane  v. 
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Mr.  C.  F.  Hill,  for  complainants. 
Mr.  H.  A.  Drake,  for  Titus  and  wife. 

The  Chancellor. 

The  defence  set  up  in  the  answer  (which  is  filed  by  Titus 
and  his  wife)  to  the  complainants'  mortgage,  is  that  it  was 
given  for  no  consideration  and  through  duress  of  threats 
and  actual  imprisonment  on  a  false  charge  of  crime.  The 
evidence  not  only  does  not  establish  the  defence,  but  dis- 
proves it.     The  complainants  were,  when  the   charge  of 


Beirick,  52  III.  19;  Fay  v.  Oatley,  6  Wis.  42;  Bowen  v.  Buck,  28  Vt.  808  ; 
Gebhart  v.  East  Saginaw,  J/,0  Mich.  836. 

A  defendant,  by  means  of  threats  of  personal  violence  and  menaces 
compelled  one  S.  to  pay  him  money  which  he  believed  to  be  justly  due 
to  him  from  S.  On  indictment  therefor, — Held,  not  to  constitute  rob 
bery.     State  v.  Hollyway,  Jj.1  Iowa  200. 

The  following  cases  show  the  circumstances  under  which  the  obliga 
tions  of  defendants,  given  to  obtain  their  discharge  from  legal  arrest 
have  been  sustained : 

In  Shepard  v.  Watrous,  8  Caines  166.  a  defendant,  under  arrest  for  slan 
der,  made  his  note  to  the  plaintiff,  and  agreed  to  submit  the  amount 
to  be  inserted  therein  to  arbitrators  who  subsequently  reported. 

In  Crowell  v.  Oleason,  10  Me.  825,  a  defendant,  while  under  arrest  for 
an  assault  on  A.  and  before  the  magistrate,  on  C.'s  proposition  that  he 
(C.)  should  pay  to  the  defendant  a  sum  of  money  and  stop  the  proceed- 
ings on  condition  that  defendant  convey  to  him  certain  lands,  exe- 
cuted a  deed  therefor. 

In  Meek  v.  Atkinson,  1  Bail.  84,  a  defendant  under  arrest  on  civil  pro- 
cess for  trover  of  a  slave,  requested  the  officer  to  wait  until  the  arrival 
of  some  friends  whom  he  expected  to  go  his  bail,  to  which  the  officer 
assented.  Before  the  bail  was  jriven,  the  parties  compromised  by  the 
surrender  of  the  slave  and  the  discontinuance  of  the  suit. 

In  Waterman  v.  Barratt,  1).  Harring.  811,  a  defendant  was  sued  in  Dela- 
ware for  a  just  debt  and  afterwards  arrested  in  Ohio  on  another  suit  for 
the  same  debt,  and  gave  his  note  to  obtain  his  release  from  confine- 
ment there.  Also,  Stouffer  v.  Latshaw,  2  Watts  165  ;  Kelseyv.  Hobby,  16 
Pet.  269. 

In  Smith  v.  Atwood,  11}  Ga.  403,  both  plaintiff  and  defendant  were  in 
custody  on  suits  brought  against  one  another,  and  released  one 
another. 

In  Hatter  v.  Greenlee,  1  Port.  222,  a  defendant  was  arrested  for  steal- 
ing a  slave  of  the  plaintiff,  and,  when  brought  before  the  justice, 
surrendered  the  slave  and  gave  a  note  on  condition  of  his  discharge 
from  arrest  and  that  plaintiff  would  dismiss  the  suit. 

In  Cori  v.  Phillips,  2  N.  Y.  Leg.  Obs.  802,  A.  was  arrested  for  embez- 
zling   money    from    his   employer,   and    taken    before    a    magistrate. 
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crime  was  made,  and  had  been  for  a  long  time  previously 
thereto,  goldsmiths  in  Newark,  and  Titus  was  and  had  been 
for  about  live  years  in  their  employ  in  their  factory  as  a  stock 
melter  and  refiner.  In  July,  1869,  he  was  accused  by  one 
of  complainants  (Smillie)  of  stealing  their  gold,  which  had 
been  entrusted  to  him  in  the  course  of  his  employment. 
He  confessed  his  crime,  and  stated  that  he  had  taken  the 
gold,  supplying  its  place  with  copper.  While  under  arrest 
at  the  police-station,  he  agreed  to  make  restitution  by  giving 
a  mortgage  on  some  real  estate  owned  by  him  in  Princeton, 
and  he  then  gave  the  mortgage  in  suit.     He  stated  that 


Afterwards  he  and  B.  gave  a  bond  to  A.'s  employer,  who  intimated  that 
the  prosecution  would  be  abandoned ;  nevertheless,  his  attorney  told 
defendants  that  they  were  not  to  consider  that  there  was  any  agree- 
ment to  that  effect. — Held,  a  question  for  the  jury,  whether  the  plain- 
tiffs meant  to  forego  the  prosecution  and  that  defendants  signed  the 
bond  under  that  expectation.  Also,  Alexander  v.  Pierce,  10  N.  H.  494 ; 
Bibb  v.  Hitchcock,  49  Ala.  4.68. 

In  Walbridge  v.  Arnold,  21  Conn.  4%4i  a  defendant,  who  was  blind,  was 
under  arrest  for  an  assault  committed  by  him  and  several  others  on 
plaintiff,  and,  while  under  arrest,  gave  his  note  in  compromise  of  the 
offence. 

In  Fisher  v.  Apollinaris  Co.,  L.  Jl.  (10  Ch.)  297,  the  prosecutors  in  a 
trade-mark  case  offered  no  evidence  against  the  offender,  and  he  was 
acquitted  and  gave  a  letter  of  apology  to  the  prosecutors  to  use  as  they 
saw  fit.  They  published  the  letter  as  an  advertisement. — Held,  that 
the  arrangement  as  to  the  apology  was  not  void  for  duress,  and  that 
the  prosecutors  could  not  be  enjoined  from  publishing  the  letter.  See 
Boston  Co.  v.  Florence  Co.,  114  Mass.  69. 

In  Crowne  v.  Baylis,  31  Beav.  851,  a  clerk  had  robbed  the  bank  in 
which  he  was  employed,  of  a  large  amount.  On  his  detection  and 
accusation,  he  confessed  and  offered  to  transfer  to  the  bank  two  poli- 
cies of  insurance  on  his  own  life,  and  did  so,  to  make  amends  as  far  as 
possible. — Held,  that  such  transfer  was  valid.  See  Cox  v.  Paxton,  17 
Ves.  329. 

In  Hays  v.  Lush,  2  Rawle  24,  a  defendant  in  charge  of  a  constable, 
gave  his  sealed  bill  to  settle  a  claim  against  him  for  killing  plaintiff's 
cattle,  for  which  he  was  then  in  custody. 

In  Work's  Appeal,  59  Pa.  St.  44-4)  a  mother  and  son  were  arrested  on 
complaint  of  the  father  that  they  had  fraudulently  destroyed  an 
assignment  to  him  of  a  share  of  an  estate,  and,  also,  stolen  his  goods. 
Wliile  at  the  alderman's  office,  the  father  agreed  to  withdraw  the  prose- 
cution if  the  son  would  assign  the  fund  to  him  and  defendants  pay  the 
costs.  Their  counsel  told  them  they  would  have  to  accept  the  propo- 
sition or  go  to  prison.  The  assignment  was  thereupon  made. — Held, 
not  binding  on  the  son. 

In  Nelson  v.  Suddarth,  1  Hen.  &  Munf.  350,  a  defendant  was  decreed 
to  convey  certain  lands  to  a  complainant,  and  was  attached  for  con- 
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the  gold  which  he  had  taken  was  of  the  value  of  about 
$1,200,  and"  he  voluntarily  made  an  affidavit  in  which  he 
stated  that,  while  in  the  employ  of  the  complainants,  he  had, 
during  the  eighteen  months  then  last  past,  stolen  gold,  the 
property  of  the  complainants,  to  the  amount  of  $1,000  at 
least,  and  that  he  had  taken  it  from  the  fine  gold  given  to 
him  to  be  melted,  supplying  its  place  with  copper.  He  was 
tried  for  the  offence,  pleaded  guilty  and  was  sentenced  to 
imprisonment  in  the  state  penitentiary  for  a  term  of  two 
years.  He  served  the  greater  part  of  his  term  and  was  then 
pardoned. 


tempt  for  not  complying.  While  in  the  custody  of  the  sheriff,  and  on 
his  advice,  he  gave  a  bond  for  the  intervening  profits  of  the  land,  and 
paid  the  amount.  Afterwards,  on  review,  the  decree  was  reversed, 
and  the  amount  of  the  bond  decreed  to  be  repaid. 

In  Taylor  v.  Cottrell,  16  III.  93,  the  defendant  sold  a  boat  to  two  dif- 
ferent persons,  and  was  arrested  on  a  charge  of  swindling  preferred  by 
the  first  purchaser.  While  in  the  custody  of  the  constable  he  gave  a 
note  with  a  surety  for  the  value  of  the  boat,  and  was  thereupon  dis- 
charged. 

Tn  Stebbins  v.  Niles,  25  Miss.  267,  N.  had  been  for  several  years  the 
agent  of  an  association  in  New  York  to  sell  lands  in  Mississippi,  of 
which  S.  was  the  president.  A  dispute  arose  between  them  in  regard 
to  the  sales,  but  N.'s  accounts  had  never  been  questioned.  After  sev- 
eral invitations,  N.  went  to  New  York,  and,  on  his  arrival,  was  arrested 
for  a  deficiency  in  his  accounts,  and  held  in  $50,000  bail,  which  he  was 
unable  to  obtain.  Soon  after  his  arrest  he  went  with  the  officer  to  a 
house  where  he  met  S.  and  the  solicitor  of  the  company,  and  N.  signed 
an  agreement  relinquishing  his  claims  on  the  company,  and  was  there- 
upon released. — Held,  that  the  agreement  was  void. 

In  Smith  v.  Rowley,  66  Barb.  502,  the  plaintiff's  husband  was  charged 
by  the  defendant  with  embezzling  money  from  him,  and  she,  at  her 
husband's  request,  and  on  the  implied  agreement  of  the  defendant  not 
to  prosecute  him,  executed  a  deed  of  lands  to  the  defendant.  Also, 
Green  v.  Scranage,  19  Iowa  1^.61 ;  Gohegan  v.  Leach.  2£  Iowa  509  ;  Eadie  v. 
Slimmon.  26  N.  Y.  9 ;  Jackson  v.  Ashton,  11  Pet.  229 ;  Ingersoll  v.  Roe,  65 
Barb.  34-6.  Query— How  far  a  married  woman's  acknowledgment  of 
such  an  instrument,  would  cure  any  duress.  Worcester  v.  Eaton,  IS 
Mass.  377 ;  Bissett  v.  Bissett,  1  Har.  &  McH.  211 ;  Central  Bank  v.  Cope- 
land.  IS  Md.  319. 

In  Legg  v.  .Leyman,  8  Black/.  11*8,  a  debtor  absconded  and  was  pur- 
sued into  another  state  by  a  creditor  to  whom  he  had  given  a  forged 
note.  He,  being  accused,  admitted  the  forgery,  and  his  creditor 
offered  to  return  the  note  if  he  would  deliver  to  him  certain  property, 
which  was  accordingly  done.     But  see  Dixon  v.  Olmstead,  9  Vt.810. 

In  Lyon  v.  Waldo,  36  Mich.  8^5,  a  wife  began  a  prosecution  against 
her  husband  for  adultery  and  had  him  arrested.  During  his  arrest  he 
gave  her  a  mortgage  to  abandon  the  prosecution,  and  thereafter  for  sev- 
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There  is  no  ground  to  suspect  that  the  mortgage  was  the 
result  of  oppression  or  imposition.  He  confessed  the  lar- 
cenies and  himself  fixed  the  amount  of  them,  and,  express- 
ing contrition  and  a  desire  to  make  restitution,  he  executed 
the  mortgage.  It  was  drawn  by  a  lawyer,  who  took  the 
acknowledgment  of  Titus's  wife,  and  Titus's  acknowledgment 
was  taken  by  a  commissioner  who  swears  that  he  informed 
him  of  its  contents,  and  that  he  understood  the  instrument 
and  its  object  and  effect. 

There  will  be  a  decree  for  the  complainant. 


eral  years  paid  the  interest  thereon.  On  foreclosure  by  the  wife,  the 
court  was  equally  divided  on  the  point  whether  the  mortgage  was 
absolutely  void,  or  only  voidable  and  so  ratified  by  the  husband's  pay- 
ments as  to  be  enforceable.  See  Dixon  v.  Dixon,  7  C.  E.  Gr.  91 ;  Sickles 
v.  Carson,  11  C.  E.  Gr.  440. 

In  Garth  v.  Earnshaw,  3  You.  &  Coll.  584,  a  wife  had  her  husband 
indicted  for  an  assault,  but  abandoned  the  prosecution  after  trial,  in 
consideration  of  his  settling  on  her  an  annuity. — Held,  illegal,  although 
entered  into  with  the  sanction  of  the  court  where  the  indictment  was 
tried,  and  not  provable  as  against  the  husband's  creditors. 

In  Athens  v.  Ware,  39  Me.  345,  a  bond  given  to  obtain  release  from 
an  arrest  made  by  the  collector  for  taxes  in  arrear,  was  deemed  good. 
See  Taylor  v.  Board  of  Health,  31  Pa.  Si.  73.  So,  in  Bales  v.  Butler,  46 
Me.  387,  notes  given  by  convicts  for  fines  and  costs,  as  authorized  by 
statute.  So,  in  Rood  v.  Winslow,  2  Doug.  (Mich.)  68,  a  mortgage  for 
$1,000  given  by  a  convict,  as  a  condition  of  his  being  pardoned. 

The  duress  may  be  waived  bv  the  obligor.  .  Murphy  v.  Paynter,  1  Dill. 
338 ;  Davis  v.  Fox,  59  Mo.  125. " 

Threats  of  an  illegal  arrest  or  imprisonment  render  void  an  instru- 
ment procured  through  them.  Richards  v.  Vanderpool,  1  Daly  71;  Bush 
v.  Brown,  49  Ind.  573;  Foss  v.  Hildreth,  10  Allen  76  ;  Hoyt  v.  Dewey,  50 
Vl.  465;  Peg.  v.  John,  4  Cent.  L.  J.  68;  Schullz  v.  ( 'ulbertson,  46  Wis.  313 ; 
Foshay  v.  Ferguson,  5  Hill  154 >   Jackson  v.  Ashton,  11  Pet.  229. 

But  not  threats  to  make  a  legal  arrest  or  begin  -i  criminal  prosecu- 
tion. Moore  v.  Adams,  8  Ohio  372;  Harmon  v.  Harmon,  61  Me.  227 ; 
Knapp  v.  Hyde,  GO  Barb.  SO;  Dixon  v.  Dixon,  7  C.  E.  Gr.  91;  Catlin  v. 
Henton,  9  Wis.  476 ;  Claftin  v.  McDonough,  33  Mo.  412 ;  Snyder  v.  Hraden, 
58  Ind.  143;  Harris  v.  Tyson,  24  Pa.  St.  347 ;  Landa  v.  Obert.  1,5  Tex. 
539;  Plant  v.  Gunn.  2  Woods  372.  See  Waller  v.  Cralle,  8  B.  Mon.  11: 
Fulton  v.  Hood,  34  Pa.  St.  365. 

Equity  has  jurisdiction  to  relieve  in  such  cases.  Story's  Eq.  Jur.  $ 
239  ;  McLin  v.  Marsha//.  1  Heisk.  678;  Harshaw  v.  Dobson,  64  X.  (  .  884; 
Thurman  v.  Burl,  53  III.  129;  James  v.  Roberts,  IS  Ohio  548;  Miller  v. 
Miller,  68  Pa.  St.  486;  Bowen  v.  Buck.  28  Vl.  80S;  Loomis  v.  Cline,  4 
Barb.  458 :  Wilson  v.  Spencer,  1  Rand.  76;  Breathwit  v.  Rogers,  32  Ark. 
758 ;  Henderson  v.  Palmer,  71  III.  579. 

How  far  the  maxim  in  pari  delicto  etc.  applies.  Smith  v.  Rowley,  66 
Barb.  502;  Moore  v.  Adams,  8  Ohio  872;  Schultz  v.  Culbertson,  46   Wis. 
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813  ;  Gohegan  v.  Leach,  24  Iowa  509;  Osborn  v.  Bobbins,  86  N.  Y.  365 ; 
Jackson  v.  Ashton,  11  Pet.  229 ;  Bellinger  v.  Rridenbecker,  68  Barb.  395 ; 
Dixon,  v.  Olmstead,  9  Vt.  310;  Wight  v.  Bindskopf,  43  Wis.  844;  Worcester 
v.  Eaton,  11  Mass.  868 ;  Tan  turn  v.  Miller  8  Stock.  551;  Gotwalt  v.  Neal, 
25  Md.  481*'}  Adams  v.  Barrett,  5  Ga.  404 >'  Buckett  v.  Boquemore,  55  Ga. 
235;  Hoyt  v.  Dewey,  50  Vt.  465;  Goodall  v.  Lowndes,  6  Q.  B.  464. 

If  the  compounding  of  a  felony  or  offence  forms  part  of  the  consid- 
eration of  an  instrument  given  in  personal  satisfaction,  it  renders  it 
void  :  As  cheating  at  cards  (Osbaldiston  v.  Sunpson,  18  Sim.  513,  7  Jur. 
734) ;  or  disturbing  a  religious  meeting  (Edgcomke  v.  Bodd,  5  East  294)  I 
or  forgery  [State  Bank  v.  Moore,  2  South.  470 ;  Brittin  v.  Chegary,  Spen, 
625 ;  Thompson  v.  Whitman,  4  Jones  ^.7;  Garner  v.  Quails,  Id.  223 ;  Wil- 
liams v.  Bayley,  L.  B.  (1  H.  of  L.)  200;  Legg  v.  Leyman,  S  Blackf.  I48)  ; 
or  obtaining  goods  or  money  under  false  pretences  [Shaw  v.  Beed,  30 
Me.  105 ;  Baker  v.  Farris,  61  Mo.  389  ;  Kimbrovgh  v.  Lane,  11  Bush  556  ; 
Conderman  v.  Hicks,  8  Bans.  108;  Bowen  v.  Buck,  28  Vt.  308 ;  Clubb  v. 
Hutson,  18  0.  B.  (N.  S.)  4U;  Barter  v.  Haven,  37  Barb.  343 ;  Conderman 
v.  Trenchard,  58  Barb.  165)  ;  or  embezzlement  (Southern  Co.  v.  Duffey,  4& 
Ga.  358 ;  Barclay  v.  Breckinridge,  4  Mete.  (By.)  374;  Cheltenham  Co,  v. 
Cook,  44  Mo.  29 ;  Critchley's  Case,  8  Dowl.  &  L.  527 ;  Drage  v.  Ibberson, 
2  Esp.  643  ;  Wickham  v.  Gatrill,  2  Sm.  &  Giff.  353;  Bartridge  v.  Hood,  120 
Mass.  403;  Bibb  v.  Hitchcock,  49  Ala.  468 ;  Peed  v.  McKee,  42  Iowa  689  ; 
Phelps  v.  Zuschlag,  34  Tex.  371;  see  Ward  v.  Bloyd,  6  M.  &  G.  785)  ;  or 
larceny  ( Com.  v.  Bease,  16  Mass.  91 ;  Work's  Appeal,  59  Pa  .St.  4kk)  '■>  or  Per' 
jury  (Collins  v.  Blantem,  2  Wils.  341,  1  S7nith\i  Bead.  Cas.  *489 ;  Bool  v. 
Bonsfield,  1  Camp.  55 ;  Harvey  v.  Morgan,  2  Stark.  17;  Grover  v.  Bruere,  4 
Hal.  819 ;  Breathwit  v.  Bogers,  82  Ark.  758;  Fellows  v.  Hyring,  23  How. 
Pr.  230)  ;  or  rape  (Forshner  v.  Whitcomb,  44  N.  H.  14;  Loomis  v.  Cline,  4 
Barb.  458)  ;  or  mayhem  (Adams  v.  Barrett,  5  Ga.  4<?4;  but  see  Blake's 
Case,  6  Bep.  43b);  or  abortion  (Bettinger  v.  Bridenbecker,  63  Barb.  395 ; 
see  Bush  v.  Brown,  49  Ind.  573) ;  or  for  not  opposing  a  divorce  (Kilbom 
v.  Field,  78  Ba.  St.  194;  Sampson  v.  Cresson,  6  Bhila.  229 ;  Stontenburg 
v.  Lybrand,  13  Ohio  St.  228)  :  or  adultery  (see  Lyon  v.  Waldo,  36  Mich. 
345,  supra)  ;  or  criminal  conversation  (Elworth  v.  Bird,  2  Bing.  258)  ;  or 
passing  counterfeit  money  (Daimouth  v.  Bennett,  15  Barb.  541)  ;  or  nuis- 
ances (Fallowes  v.  Taylor,  7  T.  B.  475  ;  Lindsay  v.  Smith,  78  N.  C.  828)  ; 
or  extortion  (Prough  v.  Entrikin,  11  Pa.  St.  81)  ;  or  malicious  mischief 
(Cameron  v.  McFarland,  2  Car.  Law  Bepos. 4^4)  j  or  n°t  repairing  a  high- 
way (Beg.  v.  Blakemore,  14  Q.  B.  544)- 

The  exceptions  to  the  rule  are  obligations  given  for  an  assault  or 
battery  (Brice  v.  Summers,  2  South.  578 ;  Whitenack  v.  Ten  Eyck,  2  Gr.  Ch. 
249 ;  State  v.  Hunter,  14  La.  Ann.  71;  Mathison  v.  Hanks,  2  Hill  (S.  C.) 
625;  Holcomb  v.  Stimpson,  8  Vt.  144  >  Baker  v.  Townsend,  7  Taunt.  4%% > 
Elworthyv.  Bird,  2  Sim.  &  Siu.  372;  Bushworth  v.  Dwyer,  1  Bhila.  26; 
see,  however,  Garth  v.  Earnshaw,  3  You.  &  Coll.  584 ;  Gardner  v.  Maxey, 
9  B.  Mon.  90 ;  Vincent  v.  Groom,  1  Yerg.  430 ;  Corley  v.  Williams,  1  Bail. 
588);  but  not  if  the  assault  amounts  to  a  riot  (Keir  v.  Leeman,  6 
Q.  B.  808,  9  Q.  B.  371)  :  or,  to  compromise  a  prosecution  tor  bastardy 
(Haven  v.  Hobbs,  1  Vt.  238 ;  Holcomb  v.  Stimpson,  8  Vt.  141 ;  Bish.  on  Cont. 
I  476 ;  Jackson  v.  Finney,  S3  Ga.  512;  Self  v.  Clark,  2  Jones  Eq.  809 ; 
Hoit  v.  Cooper,  41  N.  H.  Ill ;  but  see  Smith  v.  Binney,  82  Vt.  282)  ;  but 
not  after  an  indictment  therefor  and  the  close  of  the  state's  evidence 
(Shiver  v.  State,  23  Ga.  230)  ;  although  it  would  be  good  after  indictment 
but  before  trial  (Goodall  v.  Lowndes,  6  Q.  B.  4#4).  ^ee>  further,  7  Waifs 
Actions  79. — Rep. 
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Isaac  D.  Titsworth 

v. 

John  I.  Holly  and  others. 

A  mortgage  was  given  by  Holly  and  Piatt  to  Brewster,  in  satisfaction 
of  a  decree  for  deficiency  in  favor  of  one  Trippe  against  Holly  and  Piatt 
on  the  foreclosure  of  a  first  mortgage  on  lands  then  owned  by  Holly 
and  Piatt,  and  bought  at  the  foreclosure  sale  by  Brewster  and  one 
Murphy.  Trippe's  decree  had  then  been  assigned  to  Brewster  and 
Murphy,  who  also  held  a  second  mortgage  on  the  premises  which  had 
been  given  to  Piatt  and  assigned  by  him  to  them.  On  foreclosure  of 
Brewster's  mortgage, — Held,  that  an  agreement  made  two  days  after 
Brewster's  mortgage,  by  Brewster  and  Murphy,  to  assign  to  Holly  and 
Piatt  the  second  mortgage  (which,  after  the  foreclosure  and  sale  under 
the  first,  possessed  no  value),  on  their  satisfying  the  decree  for  defi- 
ciency, the  evidence  being  unsatisfactory  that  any  demand  for  such 
assignment  had  ever  been  made,  was  satisfied  by  Brewster  and  Mur- 
phy's tender  of  such  assignment  when  their  bill  was  filed. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  W.  J.  Magie,  for  complainant. 

Mr.  J.  D.  JBartine,  for  defendants,  Holly  and  Piatt. 

The  Chancellor. 

The  mortgage  in  suit  was  given  to  John  L.  Brewster  by 
Holly  and  Piatt,  in  satisfaction  of  a  decree  of  this  court  in 
a  foreclosure  suit  against  them  in  favor  of  William  R. 
Trippe  for  deficiency.  Brewster  and  Herbert  Murphy 
were,  when  the  mortgage  was  given,  owners  of  the  decree 
by  assignment.  The  mortgaged  premises  in  that  suit  had 
been  sold,  and  Brewster  and  Murphy,  who  held  a  mortgage 
given  by  James  R.  Gilmore  to  Piatt,  and  assigned  to  them 
by  the  latter  on  the  property,  subsequent  to  Trippe's  mort- 
gages, purchased  them  at  the  sheriff's  sale,  and  purchased 
the  decree  from  Trippe. 
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Holly  and  Piatt  insist  that  part  of  the  consideration  of  the 
mortgage  now  in  suit,  has  failed  by  the  default  of  Murphy 
and  Brewster ;  that  they.  Holly  and  Piatt,  gave  the  mort- 
gage in  suit  not  only  in  consideration  of  the  cancellation  of 
the  decree  for  deficienc}r,  but  in  consideration  also  of  an 
agreement  to  assign  to  them  the  Gilmore  bond  and  mort- 
gage. 

The  Gilmore  mortgage  was  of  no  value  (the  property  had 
been  sold  under  foreclosure  of  prior  mortgages)  and  it  does 
not  appear  that  the  bond  had  any  value.  But,  however  that 
may  have  been,  no  demand  was  ever  made  upon  Murphy 
or  Brewster  for  them  or  for  the  assignment.  Piatt  indeed 
swears  that  after  he  obtained  the  satisfaction  piece  for  the 
decree  (which  he  obtained  by  delivering  the  mortgage  in 
suit  with  the  bond  to  Murphy  and  Brewster's  lawyer),  he 
showed  it  to  Murphy,  and  told  him  he  wanted  him  to  draw 
the  assignment  of  the  Gilmore  mortgage,  assigning  it  to 
Holly,  but  it  does  not  appear  that  either  he  or  Holly  ever 
demanded  the  bond  and  mortgage  or  the  assignment,  or 
spoke  to  either  Murphy  or  Brewster  about  them  afterwards. 
Murphy  and  Brewster  tender  the  bond  and  mortgage  and 
assignment.  It  appears  very  probable  that  the  agreement 
to  assign  the  bond  and  mortgage  was  no  part  of  the  consid- 
eration of  the  mortgage  now  in  suit,  but  was  a  subsequent, 
voluntary  concession  on  the  part  of  Murphy.  The  agree- 
ment for  the  assignment  is  contained  in  a  note  from  him  to 
Piatt  (dated  two  days  alter  the  date  of  the  mortgage  in 
suit),  agreeing  to  assign  the  Gilmore  bond  and  mortgage  as 
soon  as  the  decree  for  deficiency  was  satisfied. 

No  defence  is  established.  There  will  be  a  decree  accord- 
ingly. 


5  Stew.]  FEBRUARY  TERM,  1880.  59 

Wilson  v.  Fritts. 

Catharine  Wilson  and  husband 

v. 

Peter  Fritts  and  wife  and  others. 

A  testator,  at  the  time  of  making  his  will,  and,  also,  at  the  time  of 
his  death,  had  eight  sons  living.  By  his  will  he  gave  his  real  estate  to 
his  widow  for  life,  with  remainder  in  fee  to  his  eight  sons.  After  his 
death  another  son  was  born,  who  was  not  provided  for  by  settlement 
nor  disinherited  by  the  will. — Held  (the  widow  being  dead),  that, 
under  the  statute  (Rev.  p.  12J/.6  $  19),  the  eight  sons  must  severally 
contribute  such  portions  of  their  real  and  personal  estate  derived  under 
the  will  as  will  make  the  share  of  such  pretermitted  posthumous  child 
equal  to  what  it  would  have  been  had  his  father  died  intestate,  and 
that  otherwise  the  provisions  of  the  will  were  not  disturbed. 


Bill  for  partition  and  cross-bill.     On  state  of  the  case. 
Mr.  Isaac  Van  Wagoner,  for  complainants. 
Mr.  Peter  Byle,  for  Peter  Fritts. 

The  Chancellor. 

Daniel  A.  Brower  died  in  1847,  leaving  a  will.  When  he 
made  his  will,  and  at  the  time  of  his  death,  he  had  eight 
sons.  Another  was  born  after  his  death.  By  his  will  he 
gave  his  real  estate  to  his  wife  during  her  widowhood  (she 
is  now  dead),  with  remainder  in  fee  to  the  eight  sons  who 
were  born  before  his  death.  Ilia  posthumous  son  was  not 
provided  for  by  settlement  or  will,  nor  was  he  disinherited. 

The  questions  submitted  by  the  state  of  the  case  are, 
Whether  the  posthumous  son  is  entitled  to  receive  the  same 
portion  of  his  father's  estate  that  he  would  have  been 
entitled  to  had  his  father  died  intestate;  and  whether  the 
birth  of  the  posthumous  child  worked  a  complete  revocation 
of  the  will,  annulling  it  in  all  its  parts.  The  language  of 
the  statute  furnishes  a  full  and  complete  answrer  to  both  of 
these  questions.     The  act  [Rev.  p.  121(6  §  19)  provides  that 
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if  a  testator,  having  a  child  or  children  born  at  the  time  of 
making  and  publishing  his  last  will  and  testament,  shall,  at 
his  death,  leave  a  child  or  children  born  after  the  making 
and  publishing  of  such  last  will  and  testament,  or  any 
descendant  or  descendants  of  such  after-born  child  or  chil- 
dren, the  child  or  children  so  after-born,  or  their  descendant 
or  descendants  respectively,  if  neither  provided  for  by 
settlement  nor  disinherited  by  the  testator,  shall  succeed  to 
the  same  portion  of  the  father's  estate  as  such  child  or 
children  or  descendants  would  have  been  entitled  to  if  the 
father  had  died  intestate;  towards  raising  which  portion  the 
devisees  and  legatees,  or  their  representatives,  shall  con- 
tribute proportionably  out  of  the  part  devised  and  bequeathed 
to  them  by  the  same  will  and  testament. 

The  will  stands,  except  so  far  as  the  disposition  of  property 
under  it  is  disturbed  by  the  necessity  of  contribution  to  make 
up  the  portion  of  the  posthumous  child.  The  devisees  and 
legatees,  those  to  whom  the  testator  has  given  his  property 
by  his  will,  must  contribute  from  that  which  is  devised  or 
bequeathed  to  them  by  the  will,  such  a  portion  as  the  pre- 
termitted posthumous  child  would  have  been  entitled  to  out 
of  the  estate  of  which  the  testator  was  possessed  at  the  time 
of  his  death  had  the  father  died  intestate. 

In  Wilson  v.  Miller,  1  Patt.  g  H.  (Va.)  353,  under  the 
same  statutory  provision,  it  was  held  that  the  doctrine  of 
hotchpot  did  not  apply  to  such  a  case  as  this,  and  that  chil- 
dren who  had  been  advanced  might  therefore  take  their 
legacies  without  bringing  in  their  advancements,  and  the 
pretermitted  child  would  only  be  entitled,  under  any  circum- 
stances, to  its  share  of  the  estate  left  by  the  father  at  the 
time  of  his  death,  to  be  made  up  by  ratable  contributions 
among  the  legatees. 
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Say  re  v.  Say  re. 


Marcus  Sayre  and  others,  executors  &c. 

vs. 

James  R.  Sayre  and  others. 

A  testator  gave  the  residue  of  his  estate  to  his  executors,  in  trust  to 
pay  one-sixth  thereof  to  the  children  of  a  deceased  daughter,  and  to 
pay  the  income  of  the  remaining  five  shares  to  his  children  during 
their  natural  lives,  and  then  their  shares  to  go  to  their  issue  respect- 
ively ;  and  if  any  of  his  children  should  die  leaving  no  lawful  issue, 
the  share  of  such  child  should  sink  into  the  residue ;  and,  in  order  to 
make  an  equal  division  of  his  estate,  that  any  obligations  he  might 
hold  against  any  of  his  children,  and  all  advances  to  any  of  them 
charged  against  them  in  his  accounts,  should  be  deducted  from  their 
respective  shares,  and  income  allowed  them  only  on  the  residue,  and 
the  lawful  issue  of  any  child  should  take  only  such  residue.  At  the 
time  of  testator's  death,  four  of  his  children  were  indebted  to  him  on 
obligations  held  by  him,  one  son  to  an  amount  exceeding  his  share  of 
the  estate;  that  son  had  a  daughter  (his  only  child)  living  when  the 
will  was  made,  but  she  has  since  died.  The  testator  assigned  as  a  gift 
to  one  of  his  daughters  a  bond  and  mortgage  given  by  her  husband 
(she  joining  in  the  latter)  on  his  property,  but  whether  this  was 
charged  to  her  in  testator's  accounts  does  not  appear. — Held, 

(1)  That  if  no  such  charge  against  her  was  made,  it  cannot  be 
deducted  from  her  share. 

(2)  That  the  son  who  was  indebted  to  the  estate  in  excess  of  his 
share,  must  pay  such  excess,  and  no  more. 

(3)  Query,  whether  the  English  rule  that  "dying  without  leaving  issue  " 
means  having  had  no  lawful  issue,  and  hence  that  the  death  of  such 
issue  during  the  parent's  life-time,  does  not  destroy  such  issue's  prior, 
vested  interest,  has  been  adopted  here. 


Bill  for  construction  of  will  &c. 

Mr.  A.  Q.  Keasbey,  for  complainants. 

Mr.    F.    Frelinghuysen,   for   James   R.    Sayre   and    Mrs. 
Neville. 

The  Chancellor. 

Moses  Sayre,  deceased,  late  of  Newark,  by  his  will,  after 
certain  provision  for  his  widow  for  her  life  (she  is  now  dead^ 
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gave  all  the  residue  of  his  estate  to  his  executors,  Marcus 
Sayre  and  James  Higbie  and  the  survivor  of  them  in  trust, 
to  pay  over  one-sixth  of  it  to  the  children  of  his  deceased 
daughter,  and  to  pay  the  interest,  income  and  profits  arising 
from  the  remaining  five  shares,  to  and  among  his  children 
for  and  during  their  natural  lives,  and  on  their  death  their 
shares  to  go  to  their  issue.  And  he  provided  that  if  any  of 
his  children  should  die  leaving  no  lawful  issue,  the  share 
of  such  child  should  sink  into  the  residue  and  be  disposed 
of  under  the  will.  He  then  declared  that  it  was  his  inten- 
tion to  make  an  equal  division  of  his  estate  among  his  chil- 
dren, and  to  that  end  directed  that  any  obligations  he  might 
hold  against  either  of  them  and  all  advances  he  might  have 
made  to  any  of  them  and  charged  against  them  in  his 
accounts,  should  constitute  a  portion  of  their  respective 
shares,  and  that  they  should  receive  the  income  only  of  the 
residue  of  their  respective  shares  after  deducting  the  amount 
of  such  advances,  and  that  the  lawful  issue  of  any  child 
should  take  the  principal  of  their  parents'  share  after  such 
deductions  should  have  been  made. 

At  the  time  of  the  testator's  death  four  of  his  children 
were  indebted  to  him  on  their  obligations  held  by  him — 
one  of  them  to  an  amount  exceeding  his  share  of  the  estate. 
That  son  had  a  child  (a  daughter)  living  when  the  will  and 
the  codicil  thereto  were  made,  but  she  has  since  died. 

The  testator  assigned  as  a  gift  to  one  of  his  daughters  a 
bond  and  mortgage  given  by  her  husband  (she  joining  in 
the  latter)  on  his  property  in  Pennsylvania.  Whether  the 
testator  made  any  charge  of  this  gift  against  her  in  his 
accounts  does  not  appear. 

The  questions  propounded  are,  "What  is  the  duty  of  the 
executors  with  respect  to  the  shares  of  those  children  whose 
obligations  the  testator  held,  and  as  to  the  gift  to  the  testa- 
tor's daughter? 

The  testator  declared  that  it  was  his  intention  to  make  an 
equal  division  of  his  property,  among  his  children,  and  that 
to  that  end  they  were  to  be  charged  with  all  the  advances 
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made  to  them  on  that  account  and  charged  against  them  in 
his  accounts,  and  any  obligations  he  should  hold  against 
them.  What,  then,  is  the  share  of  any  of  his  children  in 
his  estate  ?  It  is  the  one-sixth,  less  the  amount  of  advances 
charged  against  him  or  her  in  the  testator's  accounts,  and 
the  amount  of  any  obligations  held  by  the  testator  against 
him  or  her.  In  other  words,  it  is  the  difference,  if  any 
there  be,  between  the  amount  of  the  one-sixth  and  the 
advances  and  obligations  to  and  against  the  donee  thereof. 
In  the  case  of  the  son  before  mentioned,  the  sixth  has 
already  been  received  in  his  obligations  held  by  the  testa- 
tor. Had  his  daughter  lived  to  survive  him,  she,  clearly, 
would  have  had  no  claim  upon  the  testator's  estate  with 
respect  to  the  share.  The  intention  of  the  testator  was  to 
subject  to  the  limitations  declared  in  his  will  only  such 
shares  or  parts  of  shares  as  might  at  his  death  be  coming 
to  his  children  out  of  his  estate  after  making  the  deduc- 
tions. It  wTas  such  shares  or  parts  of  shares,  and  them 
alone,  that  he  intended  to  subject  to  administration  under 
the  trust. 

The  "  share  "  that  was  to  sink  into  the  residue  in  case  of 
the  death  of  the  child  without  issue,  w7as  that  on  which  the 
child  would,  under  the  will,  be  entitled  to  receive  the 
income  for  life  at  the  hands  of  the  executors  as  trustees, 
and  which  was  limited  over  to  the  issue  of  the  child  if  it 
should  leave  any.  He  first  declared  in  the  will  what  shares 
his  children  were  to  have,  and  to  what  limitations  they  were 
to  be  subject,  and  then  declared  how  the  shares  were  to  be 
constituted.  The  construction  is  to  be  the  same  as  if  he 
had  first  declared  how  the  shares  wrere  to  be  constituted, 
and  then  declared  the  limitations  to  which  they  were  to  be 
subject.  He  did  not  intend  that  any  of  his  children  should 
be  required  to  furnish  security  to  his  executors  for  the  pay- 
ment, in  the  contingency  of  death  without  issue,  of  the 
amounts  deducted,  nor  that  they  should  be  required  to  pay 
the  amount  deducted  in  any  event,  to  any  one,  but  the 
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deductions  are  treated  as  a  permanent  reduction  pro  tanto 
of  the  amount  of  the  share. 

It  is  laid  down  as  a  rule  of  construction  of  wills  in  the 
English  courts,  that  the  word  "leaving"  in  a  gift  upon  death 
without  leaving  issue,  will,  if  possible,  be  so  construed  as  not 
to  destroy  prior  vested  interests,  and  it  will,  in  fact,  be  taken 
as  equivalent  to  "without  having  had  children  who  take 
vested  interests."  Thus,  where  there  is  a  bequest  or  devise 
to  one  for  life,  and  after  his  death  to  his  children,  whether 
a  particular  time  is  fixed  for  the  vesting  of  the  share  or  not, 
followed  by  a  gift  over  upon  the  death  of  the  life  tenant 
without  leaving  children,  the  children  of  the  life  tenant, 
either  at  their  birth  or  at  the  particular  time  appointed,  as 
the  case  may  be,  take  indefeasible  interests  not  liable  to  be 
defeated  by  death  in  the  life-time  of  the  life  tenant.  Theo- 
bald on  Wills  381 ;  Hawkins  on  Wills  217,  and  cases  cited. 

In  re  Brown's  Trust,  L.  li.  (16  Q.  B.)  239,  a  testator  gave  a 
fund  to  trustees  to  pay  the  dividends  to  his  daughter  for 
life,  and,  after  her  decease,  to  transfer  the  principal  equally 
amongst  all  her  children,  whether  by  her  then  putative 
husband  or  any  other  person  whom  she  might  marry,  who 
should  attain  to  the  age  of  twenty-one  years,  their  execu- 
tors, administrators  and  assigns,  and  provided  that  in  case 
his  daughter  should  die  leaving  no  issue,  the  principal 
should  go  to  the  testator's  other  children.  His  daughter,  at 
the  time  of  making  the  will,  had  a  son  of  four  years  of  age 
by  her  putative  husband.  It  was  held  (her  putative  husband 
being  dead,  and  she  being  sixty-seven  years  old  and  having 
no  other  child)  that  the  sou,  who  had  attained  to  the  age  of 
twent}T-one  years,  was  entitled  absolutely  to  the  capital,  the 
word  "leaving"  being  construed  as  "having."  See,  also, 
Treharne  v.  Layton,  L.  R.  (10  Q.  B.)  469.  This  rule,  how- 
ever, has  not,  that  I  am  aware,  been  adopted  in  our  courts, 
and  it  seems  to  me  as  a  rule  far  more  likely  to  defeat  than 
to  effectuate  the  intention  of  testators. 

As  to  the  gift  to  the  testator's  daughter:  If  the  testator 
has  not  charged  that   against  her   as  an   advance  in   his 
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accounts,  it  is  not  within  the  description  of  the  advances 
which  he  intended  should  be  deducted. 

Of  course  the  son  is  to  be  required  to  pay  what  he  owes 
the  estate  over  and  above  the  amount  of  his  share. 


Jacob  F.  Sharp 

v. 

Anastasia  Shea  and  others. 


A  purchaser  of  lands  at  a  sheriff's  sale  under  a  judgment  recovered 
against  a  debtor  who  had  given  a  prior  mortgage  on  such  lands,  which 
had  never  been  registered  and  of  which  the  judgment  creditor  had  no 
notice  but  of  which  such  purchaser  had  actual  notice,  takes  the  title 
free  of  the  lien  of  such  mortgage. 


Bill   to   foreclose.     On  final   hearing  on  pleadings  and 
proofs. 

Mr.  A.  A.  Clark,  for  complainant. 

Mr.  J.  W.  Davis,  for  defendant  Prall 

The  Chancellor.  * 

The  question  in  this  case  is,  whether  the  complainant's 
mortgage  is  valid  against  the  title  of  the  defendant  Prall  to 
the  mortgaged  premises.  Prall  purchased  the  property  in 
January,  1874,  at  a  sale  under  an  execution  issued  on  a 
judgment  recovered  November  5th,  1873,  in  Somerset  cir- 
cuit court,  by  James  Hays  against  the  mortgagors,  one  of 
whom,  Anastasia  Shea,  was,  at  the  time  of  the  recovery 
of  the  judgment,  the  owner  of  the  premises.  The  mortgage 
was  given  in  May,  1872,  but  was  not  registered  until  May 
18th,  1876.  Hays,  the  judgment  creditor,  had  no  notice  of 
it.  It,  therefore,  was  not  valid  against  him.  The  statute 
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provides  that  every  deed  of  mortgage  or  conveyance  in 
nature  of  a  mortgage,  of  or  for  any  lands,  tenements  or 
hereditaments,  executed  after  January  1st,  1821,  shall  be 
void  and  of  no  effect  against  a  subsequent  judgment  creditor 
or  bona  fide  purchaser  or  mortgagee  for  a  valuable  considera- 
tion, not  having  notice  thereof,  unless  recorded  or  lodged 
for  record  at  or  before  the  time  of  entering  the  judgment  or 
recording  or  lodging  for  record  the  subsequent  deed  or 
mortgage.  [Rev.  p.  706  §  28.)  The  sheriff's  deed  to  Prall 
vested  in  him  as  good  and  perfect  an  estate  in  the  premises 
as  the  Sheas  were  seized  of  or  entitled  to  at  or  before  the 
time  when  the  judgment  was  entered,  as  fully  to  all  intents 
and  purposes  as  if  they  had  sold  the  property  to  him  and 
had  received  the  consideration  money,  and  signed,  sealed 
and  delivered  the  deed.  {Rev.  p.  1043  §  7.)  And  it  vested  the 
estate  in  him  free  from  the  complainant's  mortgage,  because 
the  judgment  creditor  had  no  notice  of  that  mortgage. 
Rutgers  v.  Kingsland,  3  Hal.  Ch.  178 ;  S.  C.  on  appeal,  Id. 
658  ;  Coleman  v.  Barklew,  3  Dutch.  357.  And  it  makes  no 
difference  whether  Prall  had  notice  of  the  existence  of  the 
mortgage  or  not.  Rutgers  v.  Kingsland,  ubi  supra  ;  Holmes  v. 
Stout,  #  Stock.  Jf,19.  It  is  obvious  that,  unless  the  protection 
of  the  statute  is  to  be  extended  to  the  purchaser  at  the  exe- 
cution sale,  the  judgment  creditor  cannot  have  the  full 
benefit  of  the  statute.  There  is  no  proof,  however,  that 
Prall  had  iiotice,  but  the  evidence  is  to  the  contrary.  There 
is  some  evidence  (the  testimony  of  the  complainant  alone) 
that  he  paid  interest  on  the  mortgage  in  1875,  but  he 
expressly  and  explicitly  denies  it.  The  complainant  swears, 
also,  that  in  1876,  Prall  said  the  mortgage  was  a  good  one, 
but  the  latter  positively  denies  this.  Another  witness  tes- 
tifies that,  in  1875,  Prall  told  him  there  was  a  mortgage  of 
one  hundred  and  fifty  dollars  (the  amount  of  the  complain- 
ant's mortgage)  on  the  property.  This  Prall  denies,  also. 
But  if  he  made  these  statements  in  1875  and  1876,  and  paid 
the  interest  in  the  former  year,  it  was  all  after  the  sale ;  and 
these  things  do  not  prove  that  he  had  notice  of  the  mortgage 


o   Stew.]  FEBRUARY  TERM,  1880.  67 

Central  R.  R.  Co.  of  N.  J.  v.  N.  J.  West  Line  R.  R.  Co. 

at  the  time  of  the  sale,  which  was  iii  January,  1874.  But, 
as  before  stated,  it  makes  no  difference  whether  he  had 
notice  or  not. 

The  bill  will  be  dismissed,  with  costs. 


The  Central  Railroad  Company  of  New  Jersey  and  others 

v. 
The  1ST.  J.  West  Line  Railroad  Company  and  others. 

Complainants  put  to  election  between  two  suits  pending,  one  in 
this  court  and  the  other  in  the  circuit  court  of  the  United  States  for 
this  district. 

The  latter  court  is  not  a  foreign  court. 

A  party  may  be  compelled  to  elect  between  a  suit  here  and  one  in  a 
foreign  court. 

One  of  several  defendants  may  call  for  such  election  after  he  has 
answered. 

That  there  are  parties,  both  complainant  and  defendant,  in  this  suit 
in  this  court,  who  were  not  parties  in  the  suit  in  the  federal  court,  will 
not  prevent  this  court  from  requiring  such  election,  where  the  object 
of  both  suits  and  the  relief  sought  are,  in  the  main,  identical. 

Such  election  may,  after  answer,  be  enforced  by  order,  upon  motion. 

Complainants  required  to  elect  within  eight  days  after  service  of  the 
order. 


Bill  for  relief.     On  motion  that  complainants  elect. 

Note. — Disagreement  among  the  cases  has  arisen  from  the  applica- 
tion rather  than  from  any  question  as  to  the  soundness  of  the  rule, 
that  where  a  party  has  two  remedies  for  a  wrong,  and  attempts  to 
pursue  both  simultaneously,  the  court,  on  the  defendant's  application, 
will  require  him  to  elect  which  one  to  prosecute.  As  concurrent  suits 
at  law  and  in  equity.  Simpson  v.  Sadd.  16  C.  B.  26;  8  N.  J.  L.  J.  67; 
Gamsby  v.  Bay,  52  N.  H.  518  ;  Laraussini  v.  Carquette,  24  Miss.  151;  Cocke 
v.  Dntson,  1  Tenn.  171;  Biitsburgh  B.  B.  v.  Mt.  Pleasant  B.  B.,76  Pa. 
St.  481;  Singer  v.  Scott,  44  Ga.  659 ;  Bogers  v.  Hoskins,  15  Ga.  270; 
Blair  v.  Cary,  9  Wis.  548;  Cole  v.  Flitcraft,  47  Md.  812.  See  Kirby  v. 
Jackson,  42  Vt.  552. 
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Mr.  John  P.  Stockton,  Attorney- General,  Mr.  R.  Gilchrist 
and  Mr.  T.  N.  Mc Carter,  for  the  motion. 

Mr.  F.  T.  Frelinghuysen  and  Mr.  B.  Williamson,  contra. 

The  Chancellor. 

The  bill  was  filed  in  1879,  by  The  Central  Railroad  Com- 
pany of  New  Jersey,  The  American  Dock  Company,  Fran- 
cis S.  Lathrop,  receiver  for  the  creditors  and  stockholders 
of  the  former  company,  and  John  C.  Van  Home,  against 
The  New  Jersey  West  Line  Railroad  Company,  William  L. 
Larned,  receiver  for  the  creditors  and  stockholders  of  that 
company,  The  Trustees  for  the  Support  of  Public  Schools, 
Asa  Packer,  Lloyd  Chamberlain  and  others.  Its  object  is 
to  obtain  relief  against  a  certain  grant  of  land  under  water, 
made  by  the  state  to  the  West  Line  Railroad  Company. 
That  company,  and  its  receiver,  are  made  parties  because 
of  the  interest  of  the  former  as  grantee,  and  the  Trustees 
for  the  Support  of  Public  Schools,  because  of  a  mortgage 
held  by  them,  given  for  part  of  the  consideration  money  of 
the  grant.     Under  a  decree  of  foreclosure  of  that  mortgage, 


The  rule  applies  to  suits  for  penalties.  Com.  v.  Churchill,  5  Mass. 
174;  State  v-  California  Co.,  13  Nev.  289.  See  Com.  v.  Gilbert,  6  J.  J. 
Marsh.  184;  Jones  v.  Clay,  1  Bos.  &  P.  191. 

It  has  been  held  that  a  suit  at  law  could  not  be  stayed  on  account 
of  a  pending  suit  in  equity  [Murphy  v.  Cadell,  2  Bos.  &  P.  137;  Blanch- 
ard  v.  Stone,  16  Vt.  284;  Peak  v.  Bull,  8  B.  Mon.  428 ;  Humphries  v.  Daw- 
son, 38  Ala.  204;  Williamson  v.  Paxton,  18  Gratt.  475);  nor  a  suit  in 
chancery,  on  account  of  a  pending  action  at  law  [Black  v.  Lackey,  2 
B.  Mon.  257.  See  Davis  v.  Salter,  2  Cr.  &  J.  466;  Ins.  Co.  v.  Brunt-,  6 
Otto  588). 

An  exception  to  the  rule  is,  that  a  mortgagee  may  foreclose  his  mort- 
gage and  sue  on  the  bond  at  the  same  time  [Jones  on  Mori.  %$  1215- 
1220;  Copperthwait  v.  Dummer,  S  Harr.  258 ;  Morgan  v.  Sherwood,  53  IlC 
171)  ;  although,  as  Chancellor  Cooper  says,  in  Franklin  v.  Hersch,  8 
Tenn.  Ch.  469,  the  reason  of  the  exception  is  nowhere  clearly  stated  ; 
and  in  Onderdonk  v.  Gray,  4  C.  E.  Gr.  69,  Chancellor  Zabriskie  denied 
a  complainant  his  costs  on  foreclosure ;  and  in  some  cases  such  double 
remedy  has  been  refused  altogether  [State  Bank  v.  Wilson,  9  III.  57). 

There  are  other  occasional  exceptions  which  allow  both  remedies 
[Lee  v.  Long,  Wightw.  72;  Haskins  v.  Lombard.  16  Me.  140 ;  Kittredge  v. 
Pace,  2  Otto  116;  Fisk  v.  Union  Pac.  P.  P.,  S  Blotch.  299;  Evans  v.  Single, 
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obtained  in  this  court,  the  premises  in  question  were  sold, 
December  26th,  1878,  and  at  the  sale  were  purchased  by 
Lloyd  Chamberlain.  The  sale  was  set  aside  on  the  ground 
of  surprise. 

The  bill,  according  to  its  own  statement,  is  filed  to  have 
the  sale  perpetually  enjoined,  and  to  have  the  grant 
declared  invalid  and  void,  to  restrain  any  one  claiming  or 
to  claim  thereunder  from  setting  up  such  title  against  the 
complainants,  and  from  disturbing  the  complainants  in  their 
possession  of  the  property,  and  to  remove  the  cloud  which 
the  grant  casts  upon  the  complainants'  title. 

On  the  10th  of  January,  1876,  a  bill  in  equity  was  filed  in 
the  circuit  court  of  the  United  States  for  the  district  of  New 
Jersey,  by  John  Taylor  Johnston,  claiming,  as  grantee  of 
the  Central  Railroad  Company,  and  the  Dock  Company, 
against  the  West  Line  Railroad  Company,  the  Trustees  for 
the  Support  of  Public  Schools,  and  William  L.  Earned, 
receiver,  for  relief  against  the  grant  and  the  mortgage.  In 
that  suit  a  preliminary  injunction  was  obtained,  on  the  5th 
of  May,  1876,  prohibiting  the  defendants  therein  from  pro- 
ceeding  to    sell    the   premises,    and    from    disturbing   the 


55  III.  1)55)  ;  as  an  admiralty  lien  and  suit  tor  the  debt  (  Yeo  v.  Tatem, 
L.  R.  (3  P.  C.)  696,  and  cases  cited;  Russell  v.  Alvarez.  5  Cal.  48  ;  Granger 
V.  Judge,  27  Mich.  406,  and  cases  cited;  The  Mali  Ivo.,  L.  R.  (2  Ad.  &.  Ec.) 
S56;  The  Kaloranvt,  10  Wall.  204;  and  see  Wood  v.  Fithian,  4  Zab.  888  ; 
Sawyer  v.  Eastern  Co.,  4.6  Me.  jj.00)  :  or  bringing  an  action  tor  matters 
previously  submitted  to  an  arbitration  which  is  still  pending  (Knausv. 
Jenkins,  11  Vr.  288). 

As  to  concurrent  remedies  on  other  liens,  see  Embree  v.   Hanna,  5 

Johns.  101  ;  American  Bank  v.  Robbins,  99  Mass.  313 ;   Thielm.an  v.  Carrf 

75  HI.  385 ;   Barker  v.  Amark,  3  Beav.  64;  H-cker  v    Mitchell,  6  Duer  687  ; 

v  v.  Remington,  6  Bm  44j  Wurtz  v.  Hart,  13  Iowa  515 ;  Monroe  v. 

Cattleman,  3  A .  K.  Marsh.  399. 

As  to  a  special  or  qualified  election,  see  Franklin  v.  Hersch,  3  Tenn. 
Ch.  467;   Thompson  v.  Graham,  1  Paige  452. 

A  suit  in  a  foreign  court,  however,  does  not  always  compel  the  plaintiff 
to  elect  (West  v.  McConneU.  5  La.  484;  Chatzel  v.  Bolton,  3  McCord  S3; 
Barnes  v.  Wdlett,  19  How.  Pr.  566;  Davis  v.  Morion.  4  Bush  442  ;  Griderv. 
on,  82  Ark.  332;  Allen  v.  Watt,  69  III.  655  ;  Williams  v.  Ayrault,  31 
Barb  364;  Osgood  v.  Maguire,  61  Barb.  54;  Burrows  v.  Miller,  5  How.  Pr. 
51;  Smith  v.  Lathrop,  ^  Pa.  St.  326;  Humphries  v.  Dawson,  38  Ala.  199; 
De  Armond  v.   Bohn,  12  Lid.   607 ;    Yelverton  v.  Conant,  18  N.  H.  123 ; 
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possession  of  Mr.  Johnston  until  the  further  order  of  the 
court.  That  injunction  was  dissolved  in  1878,  on  the 
ground,  as  stated  in  the  rule,  that  by  force  of  the  statute  it 
continued  in  force  only  until  the  next  term  after  it  was 
granted,  and  had  not  been  renewed.  The  premises  were 
subsequently  sold  under  the  decree  of  foreclosure  in  this 
court  before  mentioned,  and  were  purchased  by  Chamber- 
lain. Some  of  the  defendants  in  this  cause,  who  are  not 
parties  defendant  to  the  suit  in  the  United  States  court,  are 
made  parties  by  reason  of  their  interest  as  holders  of  liens 
or  encumbrances  on  the  premises  under  the  West  Line 
Railroad  Company,  and  the  rest  by  reason  of  their  interest 
under  the  sale  in  foreclosure. 

The  bill  in  this  suit  states  that  the  suit  in  the  federal 
court  was,  in  fact,  instituted  by  the  Central  Railroad  Com- 
pany and  the  Dock  Company,  through  John  Taylor  John- 
ston ;  that  the  conveyances  by  those  corporations  to  him, 
under  which  alone  he  derived  his  title,  were  made  merely 
for  the  purpose  of  giving  jurisdiction  to  the  federal  courts, 
in  order  that  those  corporations  might  thus  (in  view  of  the 
interest  of  the  state  in  the  controversy}  be  enabled  to  avail 


Trabue  v.  Short,  5  Cold.  293;  Wilson  v.  Ferrari d,  L.  R.  {13  Eq.)  362;  Cox 
v.  Mitchell,  7  C.  B.  {N.  S.)  55.  See,  also,  McLane  v.  Manning,  Winsi.  \  X. 
C.)  Eq.  60;  McGilvray  v.  Avery,  30  Vt.  538);  and  in  this  respect  the 
English  cases  are  said  to  include  the  courts  of  Scotland  (  Cowan  v.  Braid- 
wood,  1  Man.  &  Gr.  382;  Russell  v.  Smith,  7  M.  &  W.  810;  Venning  v. 
Loyd,  1  De  G.  F.  &  J.  193 ;  Carron  Iron  Co.  v.  Maclaren,  5  H.  of  L.  ( 'as. 
416);  Ireland  {Sheehy  v.  Life  Assn  Co.,  3  C.  B.  {X.  S.)  597;  Alexander 
V.  Adams,  16  L.  T.  {X.  S.)  384);  Jamaica  (Bayley  v.  Edwards,  3  Swanst. 
703);  Newfoundland  {Henley  v.  Soper.  8  B.  &  C.  16;  Foster  v.  Vassall,  3 
At/:.  587) ;  Canada  (  Young  v.  Barclay.  5  H.  of  L.  Cas.  431) ;  New  South 
Wales  {Bank  of  Australasia  v.  Nias,  16  Ad.  &  E.  {X.  S.)  717);  the  island 
of  Grenada  {Farquharson  v.  Seton,  5  Huss.  45);  India  {Ostell  v.  Lepage, 
10  E.  L.  &  E.  250,  5   DeG.  &  Sm.  95,  2  DeG.  M.  &  G.  892);  Wales 

(Morgan  v. ,  1  Ath.  408)  ;  the  consular  court  at  Constantinople 

{Barber  v.  Lamb. 8  C.  B.  {N.  S.)  95);  the  United  States  {Cox  v.  Mitchell, 
7  C.  B.  {N.  S.)  55). 

As  to  suits  in  other  counties  of  the  same  state,  see  Claywellv.  Sudreth, 
7?  X  C.  287.  Also,  federal  courts  in  districts  outside  of  the  state  where 
the  action  is  pending.  Cook  v.  Litchfield,  5  Sandf.  330 ;  Lloyd  v.  Reynolds, 
29  Ind.  299;  Brooks  v.  Mills  Co.,  4  Dill.  524,  and  especially  the  note  on  529  et 
seq.,  S.  C.  2  Cent.  L.  J.  719 ;  Lawrence  v.  Remington,  6  Biss.  44>  Stanton  v. 
Embrey,  3  Otto  548;  Ins.  Co.  v.  Brune,  6  Otto  588. 
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themselves  of  those  courts  as  a  forum  for  the  litigation  of 
the  question  in  dispute.  It  seems  undeniable,  and,  indeed, 
it  is  not  questioned,  that  this  suit  is,  so  far  as  those  corpora- 
tions are  concerned,  for  the  identical  cause,  and  for  pre- 
cisely the  same  relief  as  the  suit  in  the  federal  court,  except 
as  to  the  sale  under  foreclosure,  which  occurred  subsequently 
to  the  institution  of  the  latter  suit.  There  is,  indeed,  an 
additional  complainant,  John  C.  Van  Home,  here.  He 
makes  common  cause  with  the  complainant  corporations, 
because  he  is  (though  independently  of  them)  affected  by 
the  same  grant  against  which  they  seek  relief.  Motion  is 
made  that  the  complainant  corporations  elect  in  which 
forum,  the  federal  or  state,  they  will  proceed.  The  suit  in 
the  federal  court  appears  to  have  rested  since  the  dissolution 
of  the  injunction,  which  took  place  on  the  30th  of  Novem- 
ber, 1878. 

The  complainants'  counsel  insist  that  the  objection  under 
consideration  is  not  valid,  and  that,  if  made  by  answer,  as 
it  in  fact  is,  it  cannot  avail  the  defendants  before  the  final 
hearing;  and  if  the  defendants  would  avail  themselves  of 
it  before  final  hearing  on  the  merits,  they  must  do  so  by 


Where  the  federal  court  is  held  in  the  same  district  as  the  state 
court,  the  cases  are  conflicting  ;  those  maintaining  that  they  are  even 
then  foreign,  are:  Wadleigh  v.  Veazie,  3  Sumn.  165 ;  White  v.  Whitman,  1 
Curt.  494>  Loring  v.  Marsh,  2  Cliff.  311;  Parsons  v.  Greenville  R.  R.,  1 
Hughes  279;  Bininger's  Case,  7  Blalch.  168  ;  Greenwood  v.  Rector,  1  Hempst. 
708;  while  those  holding  the  contrary  are:  Presb.  Church  v.  White,  4 
Am.  Law  Reg.  526 ;  Earl  v.  Raymond.  If.  McLean  233;  Smith  v.  Atlantic 
■>.,  2  Fast.  [N.  H.)  21;  Nelson  v.  Foster,  5  Biss.  44;  Wood  v.  Lake,  13 
Wis.  84;  Wurtz  v.  Hart,  13  Iowa  515;  Whitridgc  v.  Taylor,  66  N.  C.  273; 
McConnellv.  Stettinius,  7  III.  707;  Mitchell  v.  Bunch,  2  Paige  606.  See 
Hatch  v.  Spofford,  22  Conn.  495 ;  Barney  v.  Patterson,  6  Har.  &  Johns.  182; 
Williams  v.  Wilkes,  14  Pa.  St.  228;  Cunningham  v.  Campbell,  3  Term.  Ch.488. 

After  a  suit  begun  in  one  suite,  the  plaintiffs  sued  for  the  same  cause 
in  another,  and  pursued  it  to  judgment, — Held,  that  the  judgment  was 
a  bar  to  the  first  suit.  North  Bank  v.  Brown,  50  Me.  214:  also,  Baxley 
v.  Linah,16  Pa.  St.  2jl ;  Paine  v.  Schenectady  Ins.  Co.,  11  R.  I.  411. 

One  of  several  defendants,  without  the  concurrence  of  the  others, 
has  the  right  to  compel  an  election.     Bradford  v.  Williams,  2  Md.  Ch.  1. 

The  second  suit  must  be  for  substantially  the  same  subject  matter 
[Carlisle  v.  Cooper,  3  C.  E.  Gr.  241 ;  Macey  v.  Childress,  2  Tenn.  Ch.  23 ; 
Rattenbury  v.  Fenton,  Coop.  temp.  Brough.  60;  McEwen  v.  Broadhead,S  Stock. 
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plea,  and  that,  therefore,  the  motion  cannot  prevail.  They 
further  insist  that  the  mere  pendency  of  a  suit  for  the  same 
cause  in  a  foreign  court,  or  in  a  court  of  the  United  States, 
cannot  be  pleaded  in  abatement  or  in  bar  to  a  proceeding 
in  a  state  court.  The  defendants,  in  whose  behalf  the 
motion  is  made,  The  Trustees  for  the  Support  of  Public 
Schools,  have  answered. 

A  complainant  who  has  two  suits,  one  at  law  and  the  other 
in  equity,  or  both  in  equity,  pending  for  the  same  cause, 
at  the  same  time,  will  be  put  to  his  election,  except  in  the 
case  of  foreclosure  of  mortgage,  in  which  case  both  a  suit  at 
law  and  a  suit  in  equity,  at  the  same  time,  may  be  main- 
tained. Story's  Eq.  PL  §  736;  Way  v.  Bragaw,  1  C.  E.  Gr. 
213  ;  Conover's  ExW  v.  Conover,  Sax.  Jfi3  ;  McEwan  v.  Broad- 
head,  3  Stock.  129;  Moore  v.  Grubbs,  3  B.  Mon.  {Ky.)77; 
Brown  v.  Wallace,  2  Bland  585,  601.  And  the  defendant 
may  call  for  the  election  as  soon  as  he  has  filed  his  answer. 

In  Mitchell  v.  Bunch,  2  Paige  606,  cited  by  complainants' 
counsel,  there  was  a  suit  at  law  in  the  federal  court,  and  a 
suit  in  equity  in  chancery  of  the  state  of  New  York. 
Though  the  chancellor,  indeed,  said  that  the  mere  pendency 
of  a  suit  in  a  foreign  court,  or  in  a  court  of  the  United 


129  ;  Davison  v.  Johnson,  1  C.  E.  Gr.  112  ;  Ballou  v.  Ballou,  26  Yt.  673; 
Calaveras  Co.  v.  Brockway,  80  Cat.  325;  Bradford  v.  Williams,  2  Md.  Ch.  1; 
Suitings  v.  Goodyear  Co.,  36  Mich.  313;  McRae  v.  Singleton,  35  Ala.  297 ; 
Flint  v.  Sparr,  17  B.  Mon.  513) ;  and  brought  by  the  same  parties,  or  in 
the  same  right  (Higgins  v.  York  Co.,  2  Atk.  44  >  Henry  v.  Goldney,  15  M. 
&  W.  494  ;  Nunn  v.  Lomer,  13  Jur.  236 ;  Wise  v.  Browse,  9  Price  393 ; 
Sowter  v.  Dunston,  1  Mann,  da  By.  508  ;  Fulton  v.  Golden,  10  C.  E.  Gr.  853; 
Botts  v.  Cozine,  2  Edw.  Ch.  583 ;  Wabnoorth  v.  Johnson,  41  Cal.  61 ;  Beach 
v.  Norton,  8  Day  71;  Col  v.  Butter,  48  Me.  401;  Stern's  Case,  14  Ala.  597; 
Adam.':  v.  Gardiner,  13  B.  Mon.  197;  Atkinst  v.  Slate  Bank.  5  Black/.  84; 
Dawson  v.  Vaughn,  JfJ  Ind.  395 ;  O'Connor  v.  Blake.  29  Cal.  312 ;  Fish  v. 
Union  Par.  R.  R.  <  '0.,  8  Blatch.  299;  Davis  v.  Hunt,  2  Bail.  412;  Paul  v. 
Hurlbert.  51  ?3  Iowa  104;    Chase  v.  Bank,  56 

Pa.  St.  855;   .Y  Screw  Co.  v.  Bliven,  3  Blatch.  240.     See  Graves 

v.  Dale,  1  Mon.  190;  McConnell  v.  Sletlinius,  7  III.  707 ;  Thomas  v.  Free- 
love,  17  Vt.  138;  Blackburn  v.  Watson,  85  Pa.  St.  24I;  Parsons  v.  Greenville 
Co..  1  Hughes  279). 

The  pendency  of  another  suit  cannot  be  shown  without  pleading  it 
[Percival  v.  Hic'key,  18  Johns.  257;  White  v.  Talmage,  85  N.  Y.  Sup.  Ct. 
228  ;  Rizer  v.  Gilpatrick,  16  Kan.  564:  Anderson  v.  Barry,  2  J.  J.  Marsh. 
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States,  could  not  be  pleaded  in  abatement  or  bar  to  a  pro- 
ceeding in  a  state  court,  he,  at  the  same  time,  refused  to 
regard  the  circuit  court  of  the  United  States,  sitting  within 
the  limits  of  his  state,  as  a  foreign  court,  and  he  also  inti- 
mated that,  had  the  notice  in  the  suit  before  him  been 
properly  framed,  lie  would  have  required  an  election,  and, 
in  fact,  he  did  require  the  complainant  to  elect  between  bail 
in  the  federal  court  and  ne  exeat  in  the  state  court. 

The  right  to  put  the  complainant  to  an  election  is  not 
confined  to  suits  brought  in  our  own  courts;  but  he  may  be 
compelled  to  elect'whether  he  will  proceed  in  this  or  in  a 
foreign  court.  1  Hoffm.  Ch.  Pr.  843 ;  1  Barb.  Ch.  Pr. 
(2d  revised  ed.)  247  ;  Pieters  v.  Thompson,  Cooper  294- 

In  Lalhrop  Sewing  Machine  Co.  v.  Bond  and  Lathrop  Man- 
ufacturing Co.,  in  this  court,  in  1868,  the  complainants  were 
required,  before  answer  filed,  to  elect  between  a  suit  in 
equity  in  New  York  and  that  suit. 

If,  in  this  case,  the  complainants  should  be  permitted  to 
proceed  in  both  courts,  there  might  result  decrees  diamet- 
rically opposite  to  one  another  and  a  conflict  of  jurisdiction. 
If  so,  which  decree  would  prevail?  Apart  from  the  other 
considerations  appropriate  to  the  decision  of  this  question, 


281;  Hixon  v.  Schooler/,  2  Dutch,  46I.  See,  however,  Haigh  v.  Paris,  16 
M.  &  W.  144;  Bisseli  v.  Williamson,  7  H.  &  N.  391)  ;  and' it  may  be  set 
up  by  answer  or  demurrer  or  plea  (Hornfager  v.  Hornfager,  6  How.  Pr. 
279;  "Morton  v.  Sweetser,  12  Allen  134;  Curd  v.  Lewis,  1  Dana  351;  Patter- 
son v.  Mercer,  23  Ind.  16;  iSchenck  v.  Schenck,  5  Hal.  276.  See  Blanchard 
v.  Stone,  16  Vt.  234). 

But  the  plaintiff  need  not  elect  until  after  the  defendant  has  answered 
(Semmex  v.  Mott,  27  Ga.  92;  Dunlap  v.  Newman,  52  Ala.  178) ;  and  may 
then   proceed   by  motion  or  petition  [Freeman  v.  Staats,  4  Hal.  Ch.  814). 

Semble,  the  motion  must  be  made  in  the  last  suit.  Patzer  v.  Patzer. 
2  Abb.  X.  C.  461 :  Nicholl  v.  Mason,  21  Wend.  339;  Bank  of  U.  S  v.  Mer- 
chants Bank,  7  Gill  415  j  Sherwood  v .  Hammond,  4  Blackf.  504  ;  Penner  v. 
Marshall,  1  Wheat.  215 ;  Haight  v.  Holley,  3  Wend.  258.  See  Morton  v. 
Webb,  7   Vt.  123  .-II  IS  Graft.   ',75. 

Alter  an  election  to  proceed  in  one  court,  the  party  cannot  object  to 
its  jurisdiction.  McBroom  v.  Wiley,  2  Heisk.  58;  Mokimore  v.  Soares,  1 
FJ.  &  El.  899;  Harrison  v.  Harrison.  39  Ala.  489. 

As  to  waiver  of  an  election,  see  Welchel  v.  Thompson,  39  Ga.  559 ; 
Washburn  v.  Great  West.  Ins.  Co.,  114  Mass.  175 ;  Kittredge  v.  Race,  2 
Otto  116.— Rep. 
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it  is  the  policy  of  the  federal  and  state  courts  to  avoid  such 
conflicts.  New  Jersey  Zinc  Co.  v.  Franklin  Iron  Co.,  2  Stew. 
422. 

According  to  the  practice,  the  complainants  may  be  put 
to  their  election  after  answer,  by  order,  upon  motion.  Way 
v.  Bragaw,  ubi  supra,  Gilb.  For.  Bom.  196 ;  Dan.  Ch.  Pr.  {Jfih 
Am.  ed.)  815  ;   Conover's  Ex'r  v.  Conover,  ubi  supra. 

Manifestly,  it  is  the  dictate  of  justice  that  the  Trustees 
for  the  Support  of  Public  Schools  should  be  spared  the 
necessity  of  defending  both  suits.  In  the  main,  the  prayer 
of  each  bill  is  precisely  the  same  and  the  relief  sought  in 
each  suit  identical.  The  fact  that  there  are  other  defend- 
ants in  this  suit  than  those  in  the  suit  in  the  federal  court, 
or  that  there  is  another  complainant  here  besides  those  who 
were  the  real  complainants  there,  will  not  prevent  this  court 
from  requiring  the  election.  Story's  Eq.  PL  §  738 ;  Doivs 
v.  Mc Michael,  6  Paige  139  ;  Gardner  v.  Baisbeck,  1  Stew.  71. 

The  complainant  corporations  should  be  required  to  elect. 
There  will  accordingly  be  an  order  that  they  elect  within 
eight  days  after  service  of  the  order.  Such  is  the  practice. 
Boyd  v.  Heinzelman,  3  Ves.  $  Bea.  381 ;  Bogers  v.  Vosburgh, 
4  Johns.  Ch.  84-  If  they  elect  to  proceed  in  the  federal  court, 
the  bill  in  this  suit  will  be  dismissed  as  to  them,  with  costs, 
and  if  they  elect  to  proceed  here,  they  will  be  required  to 
dismiss  their  bill  in  the  federal  court  as  a  condition  prece- 
dsnt  to  doing  so. 


Carrie  E.  Black 

v. 

Clayton  A.  Black. 


By  a  decree  of  this  court,  Carrie  E.  Black  recovered  $2,900  (which 
was  afterwards,  on  appeal,  reduced  to  $1,000)  against  her  husband, 
Clayton  Black.  Her  solicitor  claimed  the  promissory  note  for  $1,000 
on  which  the  last  decree  was  based,  by  assignment  from  her,  for  pro- 
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fessional  services,  and,  also,  claimed  the  decree  by  another  assignment. 
By  an  attachment  levied  on  ;'  cash  in  hands  of  Clayton  Black,"  one  of 
her  creditors  also  claimed  the  money  due  on  the  decree. — Held. 

(1)  That  money  due  on  a  decree  of  this  court,  is  not  the  subject  of 
attachment. 

(2)  That  the  levy  was  not  effectual. 

(3)  That  the  solicitor's  claim  could  not  be  passed  upon  without  notice 
to  his  client  and  proof  by  him  to  sustain  his  claim. 


On  application  for  the  money  due  on  the  decree,  which 
has  been  paid  into  court. 

Mr.  S.  D.  Dillaye,  in  pro.  pers. 

Mr.  R.  S.  Jenkins,  for  attaching  creditor. 

The  Chancellor. 

The  money  due  on  the  decree  in  this  cause  has,  on  motion 
in  behalf  of  the  defendant  and  for  his  protection  against  con- 
flicting claims  to  it,  been  paid  into  court.  One  of  those 
claims  is  made  by  the  complainant's  solicitor,  who  alleges 
that  he  is  and  since  December,  1874,  has  been  the  owner  of 
the  promissory  note  for  $1,000,  on  which  the  decree  is  based, 
by  endorsement  thereof  to  him  by  the  complainant  as  coun- 
sel fee  and  for  his  other  professional  services  for  her.  He 
also  claims  that,  on  the  21st  of  November,  1878,  the  com- 
plainant assigned  the  decree  (which,  as  originally  made  in 
this  court,  was  for  $2,956.76  and  interest,  but  was  reduced, 
on  appeal)  to  him  in  consideration  of  the  further  sum  of 
$3,285.75  then  found  to  be  due  to  him  from  her.  He  pro- 
duces the  note  endorsed,  and  the  assignment.  Gottlieb 
Volmer  claims  the  money  under  an  attachment  issued  out 
of  Burlington  circuit  court,  against  the  property  of  the  com- 
plainant, and  levied  on  the  4th  of  November,  1878.  It 
appears,  however,  that  the  levy  was  as  follows  :  "  Cash  iu 
hands  of  Clayton  Black,  $2,900." 

Apart  from  the  fact  that  money  due  on  a  decree  is  not  the 
subject  of  such  an  attachment  (Shinn  v.  Zimmerman,  3  Zab. 
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150),  the  levy  was  not  effectual,  and,  as  against  the  money 
due  on  the  decree,  is  a  nullity.  Maxwell  v.  31c Gee,  1*2  Cash. 
137.  The  complainant  has  had  no  notice  of  this  application, 
and  the  endorsement  and  assignment  are  not  proved.  The 
application  is  made  adversely  to  her;  her  solicitor  claiming 
in  his  own  right.  Without  passing  on  or  questioning  his 
claim,  I  shall,  therefore,  order  that  the  money  be  paid  over 
to  him  as  her  solicitor,  leaving  him  to  assert  or  maintain  his 
claim  to  the  money  outside  of  this  application. 


William  C.  Miller 

v. 
Ira  M.  Harrison. 


On  a  motion  for  an  injunction  to  prevent  an  administrator  from 
settling  his  final  account  in  the  orphans  court,  it  was  alleged  that  com- 
plainant, together  with  three  other  creditors,  had  presented  his  claim 
to  the  administrator  under  the  usual  order  limiting  the  time  for  such 
presentation  to  nine  months.  The  estate  was  afterwards  found  to  bfi 
insolvent,  and  the  intestate's  lands  sold  under  insolvent  proceedings. 
At  a  subsequent  meeting  of  all  the  creditors,  an  equal  division  of  the 
assets  was  agreed  on,  and  each  creditor  received  about  forty-one  per 
cent,  of  his  demand.  Complainant  claims  that  the  administrator  con- 
cealed from  him  the  priority  over  the  other  creditors,  which  he  had 
acquired  by  his  diligence  in  presenting  his  claim.  No  actual  fraud  is 
imputed  to  the  administrator,  who  asserts  that  he  acted  under  the 
advice  of  his  counsel  and  the  surrogate.  Preliminary  injunction 
granted,  but  the  question  as  to  the  duty  of  the  administrator,  under 
the  circumstances,  held,  in  order  that  it  may  be  determined  after  the 
evidence  has  been  taken. 


Bill    for    relief.      Motion    for   injunction.      On   bill   and 
answer  and  affidavits. 

Mr.  J.  0.  Clark,  for  the  motion. 

Mr.  J.  W.  Taylor,  contra. 
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The  Chancellor. 

The  bill  is  tiled  to  restrain  the  defendant  from  proceeding 
to  settle  his  final  account  as  administrator  of  the  estate  of 
John  C.  Johnson,  deceased,  in  the  orphans  court  of  Essex 
county,  and  to  compel  him  to  pay  to  the  complainant  the 
balance  of  the  claim  of  the  latter  against  the  estate.  The 
complainant  was  a  creditor  of  the  estate.  The  defendant 
took  the  usual  order  to  limit  creditors,  and  the  complainant 
duly  presented  his  claim  within  the  period  limited  (nine 
months).  The  estate  was  subsequently  declared  insolvent, 
and  the  intestate's  land  sold  under  the  decree  of  insolvency. 
From  that  point  the  regular  course  of  proceedings  was  sus- 
pended, and  a  settlement  of  the  estate  and  distribution  of 
the  assets  were  made  outside  of  them. 

In  the  settlement  and  distribution,  the  fact  that  none  of 
the  creditors  except  the  complainant  and  three  others  had 
filed  their  claims  within  the  nine  months,  was  ignored. 
The  reasons  for  adopting  this  method  do  not  so  clearly 
appear  as  to  justify  the  withholding  of  the  injunction,  and 
it  does  not  seem  proper  to  adjudicate  finally  on  the  case  in 
the  light  of  the  pleadings  only.  It  is  alleged  that  threat- 
ened litigation  of  great  importance  was  among  those  rea- 
sons. It  appears  that  the  creditors  (the  complainant  among 
them)  met  together  after  the  expiration  of  the  nine  months, 
and  agreed  to  the  settlement  which  was  made.  It  also 
appears  that  they  received  about  forty-one  per  cent,  of  their 
claims;  a  large  sum  of  money  being  so  distributed. 

It  is  alleged  hy  the  defendant  that  the  complainant  was 
actively  instrumental  in  bringing  about  the  meeting  of  the 
creditors,  and  participated  in  the  proceedings  thereat  and 
concurred  in  the  action  which  was  resolved  upon  and  which 
resulted  in  the  distribution  of  the  assets  among  all  the 
creditors. 

The  ground  of  the  claim  to  relief  is,  that  the  defendant  is 
chargeable  with  having  concealed  from  the  complainant  the 
fact  that  the  latter  had,  by  his  superior  diligence  in  putting 
in  his  claim,  obtained  a  preference  in  the  payment  of  his 
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debt  over  those  who  had  not  done  so.  No  actual  fraud  is 
imputed  to  him,  and  there  does  not  appear  to  be  any  ground 
for  such  an  imputation.  It  must  have  been  a  matter  of 
indifference  to  him,  personally,  whether  the  assets  were  dis- 
tributed to  the  creditors  who  had  proved  their  claims  within 
the  nine  months  alone,  or  among  all  the  creditors.  He 
appears  to  have  been  actuated  by  a  desire  to  do  what  was 
best  for  all  the  creditors,  and  he  acted,  he  says,  at  the  sug- 
gestion of  the  surrogate  and  under  the  advice  of  counsel, 
and  the  object  was  to  settle  the  estate  speedily  and  to  the 
best  advantage. 

The  complainant  does  not  appear  to  have  made  any 
inquiry  of  the  defendant  as  to  the  amount  of  claims  put  in 
within  the  time  limited,  and  it  is  not  alleged  that  the 
defendant  made  any  statement  to  him  on  the  subject.  It 
remains  to  be  seen  whether,  under  the  circumstances,  as 
the  facts  may  be  developed,  the  latter  was  under  any  obli- 
gation to  notify  the  former  of  the  priority  which  he  had 
obtained  by  putting  in  his  claim. 


Ltdia  A.  Dildine 

v. 

Ralph  Dildine,  executor  &c,  and  others. 

A  testator  gave  "  unto  my  beloved  sisters  Martha  and  Abigail,  and 
to  my  brothers  Ealph  and  Abram,  all  the  lands  situate  in  0.  county, 
111.,  share  and  share  alike,  and  all  my  personal  property  of  every 
kind  and  description."  When  the  will  was  made,  both  Martha  and 
Abigail  were  dead,  leaving  issue.  Testator  left  no  children  nor 
descendants  of  children,  nor  father,  nor  mother,  and  no  brothers 
except  Ralph  and  Abram. — Held, 

(1)  That  there  being  no  words  of  substitution  in  the  clause  quoted, 
nor  such  intention  apparent  from  any  other  clause  in  the  will,  the  gift 
to  the  sisters  lapsed,  whether  testator  knew,  when  he  made  the  will, 
that  they  were  dead  or  not. 
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(2)  That  a  gift  to  individuals  described  by  name,  although  they  may 
constitute  a  class  standing  alone,  indicates  an  intention  to  give  to  them 
only  as  individuals,  and  therefore  Ralph  and  Abram  do  not  take  the 
whole  gift. 

(3)  That  the  testator  died  intestate  as  to  one-half  of  the  personal 
property  mentioned  in  this  clause,  and  it  must  be  distributed  among 
his  next  of  kin,  including  his  widow,  notwithstanding  a  provision  for 
her  in  another  clause  in  lieu  of  her  dower. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  Lewis  Cochran,  for  complainant. 

Mr.  Thomas  N.  Mc Carter,  for  Ralph  Dildine. 

Mr.  Thomas  Kays,  for  the  children  of  Martha  Edwards 
and  Abigail  Hill. 

The  Chancellor. 

Henry  Dildine,  late  of  Sussex  county,  by  his  will  dated 
February  7th,  1874,  after  directing  payment  of  his  debts  and 
funeral  expenses,  gave  to  his  wife,  in  lieu  of  dower,  the  use 
for  life  of  the  house  and  lot  which  he  occupied  at  the  date 
of  the  will,  and  gave  to  her,  as  her  sole  property,  all  his 
household  goods  and  furniture  and  the  interest  arising  from 
his  bank  stock.  He  then  gave  to  John  S.  Primrose,  one- 
third  of  a  farm  in  Pennsylvania,  and  the  rest  of  it  to  Prim- 
rose's brothers  and  sisters,  in  equal  shares.  The  will  then 
proceeded  as  follows : 

"  Item.  I  do  give  and  devise  unto  my  beloved  sisters  Martha  and 
Abigail,  and  to  my  brothers  Ealph  and  Abram  T.,  all  the  lands  situ- 
ated in  Ogle  county,  Illinois,  share  and  share  alike,  and  all  my  per- 
sonal property  of  every  kind  and  description  except  the  bank  stock 
heretofore  mentioned,  which  is  left  in  trust  for  my  wife. 

"  Item.  I  do  give  and  devise  unto  all  of  my  brothers  and  sisters  or 
their  representatives,  after  the  decease  of  my  wife,  the  house  and  lot 
left  in  trust  for  her,  and  also  the  bank  stock  left  in  trust  for  her,  to  be 
equally  divided,  share  and  share  alike." 
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The  testator's  sisters  Martha  and  Abigail  were  dead  when 
the  will  was  made.  He  left  neither  children  nor  descend- 
ants of  children,  nor  father,  nor  mother,  nor  any  sister,  and 
no  brothers  except  Ralph  and  Abram.  The  question  pre- 
sented is,  whether  the  gift  to  Martha  and  Abigail,  of  the 
personal  property  other  than  the  bank  stock,  lapsed,  or 
whether  it  went  to  the  children  of  Martha  and  Abigail  or  to 
the  testator's  brothers  Ralph  and  Abram.  That  the  gift  to 
the  sisters  lapsed,  there  is  no  room  to  doubt.  It  is  familiar 
law  that  a  legacy  lapses  by  the  death  of  the  legatee  in  the 
life-time  of  the  testator,  unless  there  be  words  of  substitu- 
tion or  other  provision  in  the  will,  or  by  the  statute,  against 
a  lapse.  Nor  does  it  make  any  difference  whether  the  tes- 
tator knew  when  the  will  was  made  that  the  legatee  was 
dead.  Maybank  v.  Brooks,  1  Bro.  C.  C.  84;  Doe  d.  Turner 
v.  Kett,  4  T.  R.  605 ;  Lovelass  on  Wills  445-,  446 ;  Comfort 
v.  Mather,  2  W.  £  S.  450. 

But  it  is  urged  in  behalf  of  the  brothers  in  this  case  that 
the  gift  to  the  sisters  and  brothers,  though  nominatim,  was 
intended  as  a  gift  to  a  class,  and,  therefore,  under  the  cir- 
cumstances the  brothers  take  the  whole.  The  rule  is,  that 
a  gift  by  will  to  individuals  described  by  name,  though  they 
may  constitute  a  class,  indicates  the  testator's  intention  to 
give  to  them  only  as  individuals.  If  it  appears  by  other 
parts  of  the  will  that  it  was  the  testator's  intention  that  the 
persons  so  named  should  take  as  a  class  and  not  as  individ- 
uals, the  will  will  be  construed  accordingl}'.  Hoppock  v. 
Tucker,  59  N.  Y.  208,  also  Jackson  v.  Roberts,  14  Gray  546, 
and  cases  there  cited. 

What  evidence  is  there  in  the  will  in  this  case  to  lead  to 
the  conclusion  that  the  testator,  in  the  bequest  under  consid- 
eration, intended  to  give  to  his  brothers  and  sisters  as  a  class 
and  not  as  individuals?  He  not  only  gives  to  them  by 
name,  but  the  gift  is  to  them  in  equal  shares.  A  gift  to 
persons  named,  in  equal  shares,  creates  a  tenancy  in  com- 
mon unless  when,  under  a  will,  it  is  clear  that  the  testator 
intended  that  it  should  be  a  joint  tenancy.  It  is  urged  that 
the  fact  that  in  this  case  the  testator  did  not  intend  to  die 
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intestate  of  any  part  of  his  estate,  but  intended  to  dispose 
of  it  all,  is  evidence  that  he  intended  that  there  should  be 
a  survivorship  in  favor  of  his  brothers  in  the  gift  in  question. 
But  when  lie  made  the  will  he  knew  that  his  sisters  Were 
both  dead,  and  yet  the  gift  is  to  them  by  name.  If  he 
intended  that  the  brothers  should  have  all  the  property 
which  was  the  subject  of  the  gift,  why  not  say  so?  Why 
give  to  each  of  the  two  sisters  an  equal  share  of  it  with  them? 
It  must  be  remembered  that  he  knew  the  sisters  were  dead. 
He  might  have  intended  (and  I  think  he  probably  did  so 
intend)  by  the  gift  to  bestow  one-quarter  of  the  property  on 
the  children  of  his  sisters,  the  scrivener  using  the  names  of 
the  sisters  with  a  view  thus  to  express  the  testator's  inten- 
tion that  their  children  should  take  per  stirpes.  But  if  such 
was  the  testator's  intention,  he  has  not  so  declared  it  as  to 
effectuate  it.  The  rules  of  construction  forbid  the  substitu- 
tion of  the  children  for  the  parent  under  such  a  bequest. 
Lovelass  on  Wills  445 ;  Hand  v.  Marcy,  1  Stew.  59  ;  Comfort 
v.  Mather,  2  W.  $  S.  450 ;  Sword  v.  Adams,  3  Yeates  34; 
Sloan  v.  House,  2  Rawle  28  ;  Dickinson  v.  Purvis,  8  Serg.  $•  R. 
71 ;  Armstrong  v.  Moron,  1  Bradf.  314- 

The  fact  that  the  testator  intended  to  dispose  of  all  of 
his  property  by  the  will,  will  no  more  lead  to  the  conclu- 
sion that  he  intended  a  survivorship  than  it  will  to  the 
conclusion  that  he  intended  a  substitution.  It  leads  to 
neither  the  one  nor  the  other.  By  the  next  clause  (above 
quoted)  of  the  will,  the  testator  expressly  provided  for 
representation  or  substitution  with  respect  to  his  sisters, 
Martha,  Abigail  and  Elizabeth  (the  last  was  also  dead 
when  he  made  the  will),  in  the  gift  of  the  remainder  in 
the  house  and  lot  and  the  bank  stock.  The  gift,  in  that 
case,  is  to  all  of  his  brothers  and  sisters  or  their  represen- 
tatives. He  had  no  sister  living,  as  before  stated.  The 
cause  of  the  omission  to  provide  for  substitution  in  the 
elause  under  construction,  while  it  is  provided  for  in  the 
very  next  clause,  with  reference  to  the  same  persons,  can 
only  be  conjectured.  In  the  case  of  Taylor  v.  Conner,  7  2nd. 
6 
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115,  cited  by  the  counsel  of  the  children  of  Martha  and 
Abigail,  there  were  words  which  were  held  to  be  words  of 
substitution.  The  devise  was  to  the  sons  of  the  testator, 
nominatim,  to  be  equally  divided  between  them  "or  their 
heirs."  Such  words  were  held  to  be  words  of  substitution 
in  Gittings  v.  McDermott,  2  Myl.  $>  K.  65. 

The  testator  died  intestate  of  one-half  the  personal  prop- 
erty mentioned  in  the  claim  under  consideration,  and  it, 
therefore,  goes  to  his  next  of  kin,  and  will  be  distributed 
according  to  the  statute  of  distribution.  Scudder  v.  Van  Ars- 
dale,  1  Beas.  109.  The  widow  is  to  be  included  among  the 
distributees.     Hand  v.  Marcy,  ubi  supra. 


Thomas  H.  Betts 

v. 

Francis  Wurth,  Jr. 


A  mortgage  was  given  in  January,  1872.  In  November,  1873,  the 
defendant,  a  son  of  the  mortgagor,  moved  a  frame  building  upon  the 
premises,  where  he  placed  it  on  a  stone  foundation,  which  he  built, 
and  afterwards  used  it  as  a  shop  and  dwelling.  The  premises  were 
sold,  under  foreclosure,  in  December,  1877,  and  bought  by  the  mort- 
gagee, whereupon  the  defendant  agreed  to  pay  rent  for  the  house  and 
lot,  and  did  so  from  January  to  December,  1878.  In  January,  1879, 
proceedings  were  begun  to  remove  him  for  non-payment  of  rent,  and 
he  then  claimed  that  the  building  belonged  to  him,  and  asserted  his 
right  to  remove  it  as  a  trade  fixture.  He  was  restrained  from  doing  so 
by  injunction. — Held,  without  determining  the  question  whether  such 
a  building  is,  as  between  mortgagor  and  mortgagee,  a  trade  fixture, 
that  the  defendant  is,  by  leasing  such  building  after  the  foreclosure 
sale,  and  paying  rent  therefor,  estopped  from  setting  up  title  thereto 
in  himself. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  G.  M.  Olmskad,  for  complainant. 
Mr.  C.  S.  See,  for  defendant. 
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The  Chancellor. 

Francis  S.  Wurth,  sen.,  and  his  wife,  mortgaged  certain 
lots  of  land  in  Hudson  county  to  Catharine  Terhune,  Jan- 
uary 20th,  1872,  to  secure  the  payment  of  $1,000  and  inter- 
est. After  the  mortgage  was  given,  and  in  November,  1873, 
the  defendant,  Francis  Wurth,  jun.,  son  "of  the  mortgagors, 
moved  a  frame  house  from  another  lot  of  land  upon  the 
mortgaged  premises,  and  placed  it  on  a  stone  foundation 
set  in  the  ground,  which  he  built  there  for  it.  The  mort- 
gaged premises  were  sold  under  proceedings  for  foreclosure, 
December  6th,  1877,  and  were  bought  by  Mrs.  Terhune,  the 
mortgagee.  Afterwards  the  defendant  agreed  with  Mrs. 
Terhune's  agents  to  pay  rent  for  the  house  and  lot,  and  paid 
rent  accordingly  for  several  months.  Mrs.  Terhune  sold 
and  conveyed  the  property  to  the  complainant  December 
11th,  1878. 

The  defendant,  in  January,  1879,  asserting  that  he  was 
the  owner  of  the  house,  and  had  a  right  to  move  it  away, 
undertook  to  remove  it  accordingly.  He  was  restrained  by 
injunction  in  this  suit.  His  claim  rests  on  the  allegation 
that  the  house  was  a  trade  fixture  (he  used  it  partly  for  a 
shop  and  partly  for  a  dwelling  for  himself  and  his  family), 
and  that  he  placed  it  on  the  lot  under  a  lease  at  will  from 
his  mother,  who  owned  the  fee  of  the  property.  He  alleges 
that  he  was  to  pay  his  mother  three  dollars  a  month  rent 
for  the  lot,  and  was  to  remove  the  building  whenever  noti- 
fied to  do  so. 

I  do  not  deem  it  necessary  to  the  decision  of  this  case  to 
pass  upon  the  question  raised  upon  the  argument  as  to 
whether  fixtures  removable  as  between  landlord  and  tenant, 
placed  by  a  tenant  of  the  mortgagor  upon  premises  subject 
to  mortgage  at  the  time  of  the  making  of  the  lease,  are 
removable  as  against  the  mortgagee,  where  the  mortgagee 
has  not  joined  in  or  consented  to  the  lease.  The  proof 
shows  that  the  building  was  put  upon  a  permanent  founda- 
tion, and  it  apparently  was  intended  to  be  a  permanent 
annexation  to  the  freehold. 
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AYhen  Mr.  Gaede,  Mrs.  Terhune's  agent,  after  she  pur- 
chased the  property  at  the  sheriff's  sale,  insisted  that  the 
defendant  should  pay  rent  for  the  house  and  lot  or  give  up 
possession,  he  agreed  to  pay  rent,  and  said  to  Mr.  Gaede 
that  his  parents  had  not  treated  him  well;  that  he  had 
always  expected  to  get  title  for  the  property,  and  through 
that  expectation  had  been  induced  to  put  some  of  his  own 
money  into  the  house,  and  that  his  parents  had  disappointed 
him  in  the  matter.  He  told  the  complainant,  after  the  latter 
had  bought  the  property,  that  he  had  put  some  money  into 
the  house  and  had  built  part  of  it.  It  appears  that  he  did 
not  assert  his  claim  until  January,  1879.  It  is  worthy  of 
remark  that  in  his  statement,  contained  in  his  special  affi- 
davit attached  to  his  answer,  of  the  circumstances  and  terms 
under  which  he  placed  the  building  on  the  land,  he  swears 
that  his  mother  authorized  and  permitted  him  to  move  the 
building  on  her  lot,  and  to  keep  it  there  until  she  should 
require  him  to  remove  it  therefrom,  but  says  nothing  about 
any  tenancy;  and  her  affidavit  is  to  the  same  effect.  If  he 
placed  the  house  on  the  land  merely  under  an  expectation 
or  promise  of  acquiring  title  to  the  property,  he  clearly  has 
no  claim  to  the  building  as  against  the  complainant.  Smith 
v.  Smith,  4.  Dutch.  208. 

Again,  he  well  knew  of  the  existence  of  the  mortgage 
from  the  time  when  it  was  given.  This  is  plain  from  his 
mother's  testimony,  notwithstanding  her  declaration  that  in 
her  testimony  on  this  point  she  referred  to  his  father  and 
not  to  him.  He  knew  of  the  purchase  of  the  property  by 
the  mortgagee  at  the  foreclosure  sale.  He  became  her 
tenant  and  occupied  the  property  accordingly  from  some 
time  in  January,  1878,  and  paid  the  rent  up  to  the  first  of 
December  in  that  year ;  and  it  was  not  until  after  the  sale 
of  the  property  by  her  to  the  complainant,  and  after  pro- 
ceedings to  dispossess  him  for  non-payment  of  rent  had 
been  taken,  that  he  asserted  his  claim  of  ownership.  His 
tenancy,  if  any  ever  existed,  was  terminated  by  the  sale  of 
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the  property  under  the  foreclosure.  Taylor's  Land.  $>  Ten. 
(6  th  ed.)  48. 

After  that  sale  and  his  subsequent  acceptance  of  a  lease 
of  the  property  from  the  purchaser  thereat,  without  exemp- 
tion or  reservation  of  the  building,  he  could  not  successfully 
assert  any  title  to  the  building.     JEwell  on  Fixt.  174- 

The  injunction  will  be  made  perpetual. 


Louisa  E.  Pine 

v. 

John   Shannon  and  others. 


To  a  foreclosure  suit,  a  creditor  claiming,  by  his  attachment,  a  lien 
on  the  mortgage  debt,  was  made  a  party,  and  an  injunction  staying 
his  proceeding  at  law  granted.  After  a  sale  of  the  premises  under  the 
foreclosure  and  payment  of  the  money  into  court, — Held,  that  his 
motion  to  dissolve  the  injunction  and  proceed  at  law  must  be  denied, 
«nd  that  he  must  litigate  his  claim  in  this  court. 


Bill  to  foreclose.     Motion  to  dissolve  injunction. 
Mr.  G.  Collins,  for  the  motion. 
Mr.  S.  G.  Mount,  contra. 

The  Chancellor. 

The  defendant,  George  Van  Horn,  who  was  made  a  party 
to  the  bill  because  he  had  attached,  and,  under  the  attach- 
ment, claimed  to  have  a  lien  upon  part  of  the  mortgage 
money,  now  moves  to  dissolve  the  injunction.  He  is  a 
necessary  party  to  the  suit.  Pine  v.  Shannon,  3  Stew.  501 ; 
S.  C.  on  appeal,  sub  nom.  Van  Horn  v.  Pine,  4  Stew.  367. 

On  the  filing  of  the  bill  a  deposit  sufficient  to  answer  his 
claim  was  required  as  a  condition  to  granting  the  injunction 
to  stay  his  proceedings  at  law.      It  was  made,  and  the 
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injunction  issued.  The  property  has  been  sold  under  a 
decree  of  foreclosure  in  this  suit,  and  all  the  proceeds  of 
sale,  except  the  costs,  are  in  court.  He  moves  to  dissolve 
the  injunction,  in  order  that  he  may  proceed  with  his 
attachment. 

Of  course  it  would  not  be  just  to  the  garnishee,  to  permit 
him  to  do  so,  and  he  can  litigate  his  claim  as  against  the 
complainant  in  this  court  more  expeditiously  and  economi- 
cally than,  and  quite  as  well  as,  in  the  court  of  law.  There 
is  no  reason  why  he  should  not  be  required  to  do  so. 

The  motion  is  denied,  with  costs. 


Marquis  D.  L.  Gaines  and  others 

v. 

The  Green  Pond  Iron  Mining  Co.  and  others. 

1.  On  a  question  of  legitimacy,  a  marriage  certificate  proved  to  be 
genuine,  and,  produced  by  and  from  the  custody  of  the  mother  of  the 
person  whose  legitimacy  is  in  question,  is  competent  evidence  and 
strongly  corroborative  proof  of  the  alleged  marriage. 

2.  Where  the  legitimacy  of  a  person  is  in  issue,  an  acknowledgment 
of  him  by  his  parents'  kinsmen  as  their  relation  may  be  given  in 
evidence  as  evidence  of  the  marriage  which  must  have  preceded  his 
birth  if  lawful. 

3.  Where  there  had  been  diggings  by  the  then  owner  of  the  fee  for 
minerals  for  the  manufacture  of  copperas  and  Venetian  red  and 
Spanish  brown,  which  diggings  had  been  discontinued  for  about 
seventy  years,  and  there  had  been  explorations  or  excavations  by  such 
owner  of  the  fee  for  the  ore  as  iron  ore,  but,  it  proving  valueless,  the 
pursuit  was  thereupon  abandoned  and  no  further  working  done, — 
Held,  that  the  tenant  for  life  had  no  right  to  mine  for  ore,  and  that 
such  mining  was  consequently  waste. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
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Mr.  Augustas  W.  Bell  and  Mr.  B.  Williamson,  for  com- 
plainants. 

Mr.  Alfred  Mills  and  Mr.  Jacob  Vanatta,  for  defendants. 

The  Chancellor. 

On  the  9th  of  April,  1852,  Doctor  Charles  M.  Graham, 
of  the  city  of  New  York,  died  seized  of  a  large  tract  of 
wild  land  in  the  county  of  Morris,  in  this  state,  containing 
between  three  and  four  hundred  acres.  By  his  will,  dated 
March  24th,  1852,  he  devised  that  property  in  fee  to  his 
grandson  Edward  Ennis  Graham,  son  of  his  son  Charles  M. 
Graham.  Edward  Ennis  Graham,  the  devisee,  died  intes- 
tate, not  having  conveyed  away  or  disposed  of  the  property, 
or  any  part  thereof,  and  leaving  a  widow  and  one  child, 
Edward  Ennis  Graham,  junior.  The  latter  died  in  1860,  at 
the  age  of  about  seven  years.  His  mother  survived  him. 
!She,  after  the  death  of  her  husband  Edward  Ennis  Graham, 
married  Thomas  Bell,  junior,  whom  she  survived. 

By  deed  dated  February  8th,  1867,  Mrs.  Bell  and  her 
husband  conveyed  (the  deed  containing  full  covenants  of 
seizin  and  warranty),  or  attempted  to  convey,  all  of  the  before- 
mentioned  property,  devised  by  the  will  of  Doctor  Graham 
to  his  grandson,  with  the  exception  of  about  one  hundred 
acres,  to  Andrew  B.  Cobb.  Mr.  Cobb  made  three  several 
leases  of  different  parts  of  the  property  to  William  S. 
DeCamp,  each  dated  October  1st,  1872.  The  demised 
premises  consisted  of  two  tracts  of  seven  acres  each,  and 
one  of  twelve  and  sixty-eight  one-hundredths  acres.  Mr. 
Cobb  died  on  or  about  January  10th,  1873,  testate.  By  his 
will  and  codicil,  he  devised  the  land  conveyed  to  him  by 
Mr.  and  Mrs.  Bell,  to  his  executors,  as  trustees,  for  the 
benefit  of  his  widow  and  children,  and  appointed  Andrew 
J.  Smith,  Melvin  S.  Condit,  and  Edmund  D.  Halsey,  execu- 
tors and  trustees  of  the  property  under  the  will.  On  or 
about  November  16th,  1872,  DeCamp  assigned  the  leases 
made  to  him  to  Daniel  P.  Smoek,  who,  on  or  about  Decern- 
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ber  24th,  1872,  assigned  them  to  the  Green  Pond  Iron 
Mining  Company,  a  corporation  under  the  laws  of  New 
York.  By  lease  dated  September  24th,  1873,  the  executors 
of  Andrew  B.  Cobb,  as  executors  and  trustees  under  the 
will,  leased  to  the  Green  Pond  Iron  Mining  Company,  for 
the  term  of  fifteen  years  from  October  1st,  1873,  the  remain- 
der of  the  property  conveyed  by  Mr.  and  Mrs.  Bell  to  Mr. 
Cobb,  and  the  property  leased  to  DeCamp,  for  the  period 
intervening  between  the  end  of  his  term  and  the  end  of  the 
cerm  of  fifteen  years  from  October  1st,  1872.  Each  of  the 
.eases  granted  the  exclusive  privilege  and  right  of  mining 
iron  ore  upon  any  part  of  the  demised  premises,  and  gave 
and  granted  full  and  ample  privilege  to  open  new  pits,  sink 
new  shafts,  make  new  drifts,  and  use  and  work  the  mines, 
pits  and  drifts  already  opened,  sunk  and  made  upon  the 
premises,  and  to  erect  and  construct  new  buildings  such  as 
might  be  necessary  and  useful  for  the  mining  operations  oi 
the  lessee,  or  under  the  DeCamp  leases,  his  heirs,  executors 
and  assigns,  under  the  lease  to  the  company,  its  successors 
and  assigns,  and  to  erect  and  construct  all  fixtures  necessary 
for  their  use.  The  leases  were  made  in  consideration  of 
certain  payments  to  be  made  by  way  of  royalty.  The  les- 
see covenanted  to  mine,  raise  and  carry  away  during  each 
and  every  quarter  year  of  the  term,  certain  quantities  of  ore, 
and  agreed  to  pay  a  certain  amount  of  royalty,  whether  the 
stipulated  quantity  of  ore  was  raised  or  not. 

The  bill  is  filed  by  Marquis  D.  L.  Gaines,  Joseph  H. 
Hiler,  Robert  L.  Graham  and  Edward  D.  Ewen,  as  owners 
of  the  remainder  in  fee  of  the  land  conveyed  by  Bell  and 
wife  to  Mr.  Cobb. 

By  the  death  of  her  son  Edward  Ennis  Graham,  junior, 
Mrs.  Bell,  his  mother,  became  entitled,  under  the  statute,  to 
a  life  estate  in  the  premises  devised  by  Doctor  Graham  to 
his  grandson  Edward  Ennis  Graham  the  elder.  It  is  alleged 
by  the  defendants,  that  at  the  death  of  Edward  Ennis  Graham, 
junior,  his  great-uncle  Edward  Ennis  Graham  was  living. 
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Robert  L.  Graham,  one  of  the  complainants,  claims  to 
be  the  first  cousin  of  Edward  Ennis  Graham,  junior,  and  the 
only  person  who  stood  in  that  relation  to  him,  and  to  be  his 
sole  heir  at  law.  He  conveyed  to  the  complainant  Gaines, 
January  24th,  1874,  all  his  interest  in  the  property,  and 
Gaines,  February  10th,  1874,  conveyed  one-third  thereof  to 
Ililer,  and  another  third  to  Ewen,  and,  June  16th,  1874,  he 
conveyed  to  Robert  L.  Graham  one-fourth  of  his  remaining 
third,  and  on  the  same  day  Hiler  conveyed  one-fourth  of 
his  third  to  Graham. 

The  bill  alleges  that  Cobb,  after  be  went  into  possession 
of  the  property,  cut  oft'  and  disposed  of  a  large  portion  of  the 
wood  and  timber,  and  that  the  Green  Pond  Iron  Mining  Com- 
pany has  been  exploring  for  iron  ore  upon  the  land,  and  has 
discovered  therein  various  veins  and  deposits  of  iron  ore  of 
great  value;  that  it  has  caused  pits  to  be  dug,  and  shafts  to 
be  sunk  in  such  veins,  and  has  taken  out  of  the  veins  and 
carried  away  from  the  premises  a  large  amount  of  valuable 
iron  ore,  and  sold  and  disposed  of  it  for  its  own  benefit  and 
advantage,  and  that  it  is  still  taking  out  and  removing  and 
selling  ore  from  such  veins  and  deposits;  that  it  has  cut 
down  or  caused  to  be  cut  down  a  large  amount  of  wood  and 
timber,  and  used  it  in  the  erection  of  buildings  and  improve- 
ments on  the  property,  made  without  the  knowledge  or  con- 
sent of  the  complainants,  and  that  it  is  still  continuing  to 
cut  down  and  use  the  wood  and  timber,  and  that  the  com- 
pany  has,  by  some  understanding  and  arrangement,  leased 
to  Edward  A.  AVilde  a  right  to  mine  and  get  out  ore  for  his 
own  advantage  from  the  lands  or  some  part  of  them,  and 
that  Wilde  is  going  on  to  mine  under  the  lease. 

The  bill  alleges  that  the  company  is  in  moderate  circum- 
stances, and,  as  the  complainants  believe,  wholly  unable  to 
respond  in  damages  at  law  for  the  waste  of  which  they  com- 
plain. It  prays  an  account,  and  that  the  defendants,  the 
executors  of  Cobb,  the  mining  company,  and  Wilde,  and  the 
devisees  interested  in  the  land  under  the  will  of  Andrew  B. 
Cobb,  deceased,  may  be  decreed  to  pay  the  value  of  the  wood, 
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timber  and  ore  taken  from  the  property,  and  that  they  may 
deliver  possession  to  the  complainants,  of  the  lands,  espe- 
cially of  the  part  which  has  been  wasted,  and  that  the 
defendants  may  be  enjoined  from  further  cutting;  wood, 
trees  or  timber  on  the  property,  and  from  removing  and 
carrying  off  therefrom  any  wood  or  timber  cut  from  it,  and 
iron  lying  thereon,  and  from  using  the  same,  and  that 
they  may  be  enjoined  from  digging,  working  and  mining 
for  iron  ore  in  any  pit,  shaft  or  drift-way  now  open  on  the 
property,  and  from  opening  any  new  pit,  or  sinking  an}T 
other  shaft,  or  working  any  vein  of  iron  ore  on  the  land, 
and  from  digging  and  removing  any  iron  ore  from  the 
property,  and  from  interfering  or  intermeddling  with  any 
iron  ore  already  taken  out  and  lying  on  the  land. 

The  Green  Pond  Iron  Mining  Company  has  answered. 
The  principal  features  of  the  answer  are  the  denial  that 
Robert  L.  Graham  was  the  only  heir  at  law  of  Edward 
Ennis  Graham  the  younger;  the  allegation  that  he  was  of 
no  lawful  consanguinity  to  the  latter;  that,  if  he  is  the  son 
of  Charles  M.  Graham  the  third,  he  is  illegitimate,  and  that, 
if  legitimate,  he  took  by  descent  only  one-half  of  the  real 
estate  of  which  Edward  Ennis  Graham  the  younger  died 
seized,  while  Edward  Ennis  Graham,  the  great-uncle  of 
Edward  Ennis  Graham,  junior,  took,  by  the  laws  of  descent, 
the  other  half.  It  admits  the  execution  of  the  leases  and 
the  entry  of  the  company  into  possession  of  the  demised 
premises  ;  also,  that  the  company  has  been,  for  two  or  three 
years  past,  engaged  in  developing  the  iron  ore  veins  upon 
the  premises,  and,  in  so  doing,  has  taken  out  and  disposed 
of  a  large  quantity  of  iron  ore,  and,  for  that  purpose,  has 
sunk  shafts  and  erected  works  necessary  and  proper  there-, 
for,  but  denies  that  it  has  discovered  any  new  veins  or 
opened  any  new  mines,  but  alleges  that  all  its  workings 
have  been  on  veins  of  ore  which  have  been  known  and 
opened  for  fifty  years  past,  and  that  the  workings  it  has 
carried  on,  and  shafts  which  it  has  sunk,  have  had  the  effect 
to  uncover,  expose  and  develop  the  veins  of  ore,  and  show 
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their  true  location  and  actual  value  and  extent,  and  to 
increase  the  facility  of  working  them,  and  so  to  greatly 
increase  their  value,  while  the  quantity  of  ore  already  taken 
away  has  been  so  small  in  comparison  with  what  has  thereby 
been  developed  and  shown  to  exist  on  the  premises,  as  to  be 
inappreciable,  and  has  not,  in  any  degree,  exhausted  or 
tended  to  exhaust  the  mines.  It  claims  that  there  are  at 
least  two  well-known  veins  of  iron  ore  on  the  premises, 
running  parallel  to  each  other,  and  varying  in  width  from 
six  to  sixty  feet,  and  extending  across  the  entire  tract,  a 
distance  of  about  three  thousand  feet,  and  supposed  to  be 
of  unlimited  depth;  that  they  are  supposed  to  comprise  the 
largest  deposits  of  magnetic  iron  ore  in  this  state;  that  they 
have  been  known  for  a  great  many  years,  and  were  opened, 
exposed  and  partially  worked  at  least  fifty  years  ago,  but  that, 
owing  to  the  ores  being  largely  combined  and  impregnated 
with  sulphur,  and  being  situated  at  a  great  distance  from 
market,  in  a  region  very  difficult  of  access,  and  requiring 
long  transportation  by  wagon  over  very  rough  roads,  they 
were  of  little  value,  and  could  not  be  worked  to  advantage  ; 
that  the  royalties  and  tonnage  payments  reserved  by  the 
leases  were,  at  the  time  of  making  the  leases,  and  still  are, 
the  full  and  fair  value  of  the  ores  in  their  natural  positions 
and  condition,  and  that  the  property  is  of  no  value  for  the 
cultivation  of  any  crops  nor  an}7  issue  from  the  land,  except 
wood  and  timber,  in  the  regular  course  of  husbandry,  which 
is  by  cutting  it  off  clean  at  intervals  of  from  twenty  to 
thirty  years,  and  allowing  a  new  growth  of  wood  to  spring 
up  from  the  stump. 

The  answer  further  states  that  the  company  has  been  in 
possession  of  the  premises,  either  by  itself  or  its  under- 
lessees,  ever  since  the  date  of  the  assignment  by  Smock  t<> 
it,  and  has  expended  large  sums  of  money  in  sinking  mining 
shafts  upon  and  uncovering  and  developing  the  veins,  and 
in  erecting  buildings  and  machinery  and  appliances  neces- 
sary for  the  profitable  working  of  the  mines,  and  that  the 
value  of  the  plans  and  machinery  belonging  to  the  company 
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now  on  the  premises  is  at  least  $20,000,  and  that  they  have 
actually  cost  a  great  deal  more  than  that  sum,  and  are  well 
adapted  to  the  proper  working  of  the  mines;  and  that,  after 
taking  possession  of  the  premises,  the  stockholders  of  the 
company,  with  other  persons  then  interested  with  it  in  the 
working  of  the  mines,  built  a  railroad  for  the  transportation 
of  the  ores  raised  from  the  mines  on  the  premises  to  the 
New  Jersey  Midland  Railroad  at  Charlottenburg. 

The  answer  admits  that  the  leases  held  by  the  company 
do  not  include  the  right  to  cut  any  wood  or  timber  on  the 
premises,  and  that  the  company  has  cut  some  wood  and 
timber,  but  states  that  it  is  only  such  and  so  much  as  was 
necessary  for  household  purposes  and  in  starting  the  fires 
for  the  engines  in  use  in  the  mining  operations,  and  for 
properly  timbering  and  supporting  the  mines  and  workings, 
and  that  the  company  bought  all  such  timber  from  the 
executors  of  Andrew  B.  Cobb,  and  paid  them  for  it  its  full 
market  value. 

The  answer  denies  that  the  company  is  insolvent  or  in 
anywise  unable  to  respond  to  all  lawful  demands  against  it, 
but  declares  that  it  is  solvent  and  able  to  pay  all  its  just 
debts;  and  it  states,  also,  that  Andrew  B.  Cobb  died  seized 
and  possessed  of  a  large  estate,  of  the  value  of  several 
hundred  thousand  dollars  over  and  above  all  his  indebted- 
ness, and  that  the  greater  part  of  his  estate  is  real  property, 
situated  in  this  state,  and  that  his  estate  is  amply  sufficient 
to  respond  in  damages  for  the  alleged  waste  stated  in  the 
bill  and  any  claim  therefor  on  the  part  of  the  complainants. 
It  alleges  that  the  mining  operations  of  the  defendant  on  the 
premises  have  been,  from  the  beginning,  open  and  noto- 
rious, and  well  known  to  each  of  the  complainants  as  they 
were  being  carried  on;  that  the  company  has  invested  large 
sums  of  money  directly  in  the  plans  and  preliminary  works 
necessary  for  their  operation,  and  indirectly  in  building  the 
railroad,  all  of  which  has  all  the  time  been  well  known  to  the 
complainants,  and  that  the  complainants,  nevertheless,  have 
stood  by  and  permitted  the  company  to  go  on  and  spend  its 
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money  in  sinking  shafts,  uncovering  veins  and  erecting 
buildings  and  machinery  and  generally  developing  the  value 
of  the  mines,  and  making  a  market  for  the  ores,  without  in 
anywise  forbidding  or  protesting  against  its  action  or  notify- 
ing the  company  of  their  claim  of  title,  or  pretending  that 
the  acts  of  the  company  in  the  premises  amounted  to  waste  ; 
and  the  company  insists  that,  under  the  circumstances,  the 
complainants  are  estopped  in  equity  from  setting  p  tiiat  its 
acts  amount  to  waste,  and  from  asking  a  court  of  equity  to 
restrain  it  from  further  prosecuting  its  mining  operations. 

The  answer  specifically  declares  that  the  veins  of  ore 
wTorked  by  the  company  are  not  newly  discovered,  but  have 
been  known  and  opened  for  more  than  fifty  years;  and  it 
insists  that  even  if  it  were  true  that  they  are  newly  dis- 
covered, and  never  before  worked,  still,  by  law,  the  com- 
pany has  not  committed  waste  in  opening  and  working  them. 

The  answer  of  the  executors  of  Cobb  raises  the  same 
question  as  the  answer  of  the  company,  in  regard  to  the 
legitimacy  of  Robert  L.  Graham.  It  admits  that  Cobb 
entered  into  the  actual  possession  of  the  property,  and  that 
he  cut  down,  carried  away  and  sold  and  used  some  of  the 
wood  and  timber.  It  also  states  that  as  soon  as  he  came 
into  possession  of  the  property,  and  for  many  years  prior 
thereto,  it  was  and  had  been  generally  believed  and  known 
that  it  contained  large  quantities  of  iron  ore;  that  numerous 
pits  and  shafts  were  on  the  property,  which  had  been,  at 
different  times  before  the  company  went  into  possession, 
worked,  for  the  procuring  and  removal  of  iron  ore,  and  that 
the  company  has  taken  possession  of  the  property  under  the 
leases,  and  has  re-opened  those  shafts  and  openings  and 
worked  them  and  the  veins  of  iron  ore  into  which  the}'  were 
opened,  and  developed  the  property  and  improved  it  by  the 
erection  of  buildings  and  machinery,  and  has  removed  con- 
siderable amounts  of  iron  ore  therefrom;  that  the  amount 
of  iron  ore  contained  in  the  property  is  very  large  and 
apparently  inexhaustible,  and  that  the  company,  by  its 
works  and  improvements,  has  increased  the  value  of  the 
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property,  and  has  committed  no  waste  in  searching  for  or 
removing  the  iron  ore  from  the  premises. 

The  answer  admits  that  since  the  company  took  posses- 
sion of  the  property  under  the  leases,  it  has  cut  down  and 
used  some  wood  and  timber  in  its  improvement,  to  the 
amount  of  about  three  hundred  cords,  worth  about  one  dol- 
lar and  a  quarter  a  cord,  and  that  the  executors  have  notified 
the  company  to  account  to  them  for  it,  and  the  company  has 
promised  to  do  so. 

Edward  Ennis  Graham,  the  great-grandson  of  Doctor 
Charles  M.  Graham,  and  the  son  and  heir  at  law  of  the 
devisee  of  the  property  in  question  in  this  suit  under  the 
will  of  the  former,  died  in  1860,  intestate.  His  mother  sur- 
vived him.  By  law  she  was  entitled  to  a  life  estate  in  the 
property.  The  complainants  allege  that  his  heir  at  law  was 
his  first  cousin  .Robert  L.  Graham,  the  grandson  of  Charles 
M.  Graham  the  second,  and  son  of  Charles  M.  Graham  the 
third.     His  mother  was  Cornelia  Ludlow. 

The  following  genealogical  table  exhibits  the  relationships 
and  descents  from  Dr.  Graham  to  Robert  L.  Graham: 

Dr.  Chas.  M.  Graham, 
the  testator.    Died  1852. 


Edward  Ennis  Graham, 
Died  unmarried. 


Charles  M.  Graham, 
Married  Helen  Young. 
Died  January  17,  1862. 
Wife   died    Sept.    1874. 


Charles   M.   Graham, 
called  C  Moxtrose  Gra- 
ham.     Married  Cornelia 
Ludlow.    July    12,    1847. 
Died  May,  1849. 


Edward  Ennis  Graham, 
devisee.  Married  Sarah 
J.  Mason,  Sept.,  1853. 
Died  Aug.  3,  1855,  intes- 
tate. His  widow  married 
Bell,  and  is  living. 


Robert  L.  Graham. 


Edward  Ennis  Graham, 
Died  intestate  and  un- 
married July  7.  1860.  at,  6. 
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The  defendants  deny  the  legitimacy  of  Robert  L.  Gra- 
ham, and  insist  that  his  mother  was  never  lawfully  married 
to  Charles  M.  Graham  the  third.  They  insist,  also,  it  may 
be  again  remarked,  that  if  he  was  the  lawful  cousin  of 
Edward  Ennis  Graham  the  younger,  the  great-uncle  of  the 
latter  was  of  equal  degree  of  consanguinity  with  him,  and 
that  therefore  the  great-uncle  was  equally  entitled  as  heir 
at  law  with  Robert  L.  Graham. 

The  legitimacy  of  Robert  L.  Graham  is  proved  by  the 
positive  testimony  of  his  mother,  who  was  sworn  as  a  wit- 
ness in  this  cause.  She  swears  that  she  was  married  to  his 
father,  Charles  Montrose  Graham,  commonly  called  Mont- 
rose Graham,  by  a  minister  of  the  gospel,  in  the  city  of 
New  York,  on  the  12th  of  July,  1847,  at  the  minister's 
house,  in  the  presence  of  two  witnesses,  one  the  wife  of  the 
minister  and  the  other  a  young  lady,  a  friend  of  the  minis- 
ter's wife.  She  swears,  also,  that  she  was  recognized  by  her 
husband's  father's  family  as  his  wife,  and  that  Robert  L. 
Graham  was  born  in  February,  1848;  that  he  was  the  law- 
ful child  of  her  and  her  husband,  Charles  Montrose  Graham, 
and  was  recognized  and  acknowledged  by  the  father  and 
mother  of  her  husband  as  his  only  legitimate  child. 

Charles  Montrose  Graham  died  at  Saltillo,  in  Mexico,  in 
1849.  He  was  one  of  those  who  took  part  in  Audubon's 
expedition.  She  produces  the  certificate  of  marriage  given 
to  her  by  the  minister  at  the  time  of  the  marriage.  It  is 
proved  to  be  genuine  by  the  oath  of  the  minister  himself, 
who  corroborates  her  as  to  the  place  where  and  the  time 
when  the  marriage  took  place,  and  the  persons  who  were 
present,  except  that  he  says  that  the  other  witness  besides 
his  wife  was  a  girl  who  was  a  servant  in  his  family.  His 
marriage  record  also  corroborates  her.  The  possession  of 
the  certificate,  under  the  circumstances,  is  very  strongly 
corroborative  of  her  testimony  on  the  subject  of  the  mar- 
riage. The  possession  of  it  is  evidence  of  her  identity  with 
the  person  of  her  name  mentioned  therein. 
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In  Beer  v.  Ward,  cited  in  Hubback  on  Succession  258,  Dal- 
las, C.  J.,  said  :  "A  certificate  of  marriage,  if  proved  to  have 
been  kept  in  the  custody  of  the  person  whom  it  affects,  and 
produced  from  proper  custody,  may  be  read  as  collateral 
proof;"  and  both  he  and  Lord  Tenterden  admitted  such  a 
certificate  accordingly. 

The  marriage  took  place  in  1847.  After  the  death  of 
Montrose  Graham,  Robert  L.  Graham  was  recognized  by 
the  family,  the  father  and  mother  of  the  former  (his  mother 
and  he  lived  in  that  family  about  nine  years)  as  his  legiti- 
mate and  only  legitimate  sou.  Where  the  legitimacy  of  a 
party  is  in  question,  an  acknowledgment  of  him  by  his 
parents'  kinsmen  as  their  relation  may  be  given  in  evidence 
as  evidence  of  the  marriage  which  must  have  preceded  his 
birth,  if  lawful.  Hubback  21fi ;  Slaney  v.  Wade,  1  Myl.  §■  Or. 
357.     The  proof  is  plenary  on  that  point. 

Judge  Van  Voorhis,  sworn  for  the  complainants,  was  the 
legal  adviser  of  the  father  of  Montrose  Graham,  and  appears 
to  have  been  intimately  acquainted  with  the  family.  He 
testifies  that  Montrose  Graham's  father  told  him  that  Mont- 
rose was  married  to  Miss  Cornelia  Ludlow  before  he  left 
for  California,  and  that  he  had  seen  the  record  of  the  mar- 
riage certificate.  He  also  testifies  that  the  father  of  Mont- 
rose introduced  Robert  to  him  as  Montrose's  son,  and  as 
his  (Charles  M.  Graham's)  grandson.  He  further  says  that 
both  of  Montrose's  parents  recognized  Cornelia  (Robert's 
mother)  as  their  daughter,  and  Robert  as  their  grandson. 

Even  the  witnesses  on  the  part  of  the  defendants,  who  are 
sworn  to  disprove  the  legitimacy  of  Robert  L.  Graham,  tes- 
tify that  in  the  family  his  mother  was  recognized  as  Cor- 
nelia Graham.  The  marriage  was  a  clandestine  one.  Mrs. 
Graham  testifies  that  her  husband  requested  her  to  keep  the 
fact  of  the  marriage  secret,  giving  as  a  reason  that  he  was 
dependent  on  his  father  for  support,  but  expected  to  get 
employment  the  ensuing  fall. 

It  is  alleged  by  the  defendants'  counsel  that  the  fact  that 
the  certificate  of  marriage  names  as  the  bridegroom  Mont- 


5  Stew.]  FEBRUARY  TERM,  1880.  97 


Gaines  v.  Green  Pond  Iron  Mining  Co. 


rose  Graham,  instead  of  Charles  Montrose  Graham,  ami 
describes  him  as  of  the  town  of  New  Rochelle,  tends 
greatly  to  cast  discredit  upon  Mrs.  Graham's  testimony. 
But  it  is  abundantly  proved  in  the  cause  that  the  father  of 
Robert  L.  Graham  was  generally  known  and  was  always 
called,  in  his  lather's  family  and  in  the  neighborhood  in 
which  he  lived,  by  the  name  of  Montrose  Graham,  and  he 
so  signed  his  name  to  letters ;  and  though  it  is  shown  that 
he  did  not  reside  in  Xew  Rochelle,  but  in  or  near  Harlem, 
the  fact  that  the  marriage  was  elandestine,  and  that  he 
desired  that  the  fact  should  be  kept  secret,  would  account 
sufficiently  for  any  misrepresentation  by  him  as  to  the  place 
of  his  residence. 

In  this  connection  the  defendants'  counsel  have  shown 
that  there  lived  at  New  Rochelle,  at  or  about  the  time  of 
the  marriage,  two  young  men  by  the  name  of  Graham,  but 
neither  of  them  was  named  Montrose,  and  there  is  no  evi- 
dence to  connect  either  of  them  with  the  marriage  in  any 
way.  These  objections  seem  to  have  had  no  weight  with 
the  family,  for  Mrs.  Graham  swears  that  her  husband's 
father  had  the  certificate  in  his  custody  with  her  will,  and 
Judge  Van  Voorhis  says  that  her  father-in-law  told  him  that 
lie  had  seen  the  record  or  certificate  of  the  marriage.  Proof 
has  been  adduced  that,  while  on  the  expedition  before  men- 
tioned, Montrose  Graham  stated  to  his  comrades  that  he 
was  unmarried.  The  statements  are  of  but  little  value  as 
against  the  positive  testimony  of  his  wife  to  the  marriage, 
fortified  as  it  is  by  the  marriage  certificate  in  her  possession. 

It  is  urged,  also,  that  there  was  a  disparity  between  the 
parties  to  the  marriage,  and  that  that  of  itself  is  an  import- 
ant consideration  weighing  heavily  against  the  truth  of  Mrs. 
Graham's  testimony  on  the  subject  of  the  marriage.  But 
all  the  disparity  claimed  is  disparity  in  years,  not  in  station. 
He  was  without  property,  while  she  was  possessed  of  a  mod- 
erate competence,  and  in  position  in  society  was  quite  his 
equal.  The  fact  that  she  was  about  twelve  years  older  than 
he  and  had  an  infirmity  of  deafness,  does  not  create  a  sus- 
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picion  on  the  ground  of  disparity.  That  she  was  married, 
on  the  12th  of  July,  1847,  to  a  man  calling  himself  Montrose 
Graham,  there  can  be  no  doubt.  That  she  subsequently 
represented  to  the  family  of  the  man  whom  she  now  claims 
to  have  been  the  person,  that  she  was  married  to  him,  can- 
not be  questioned,  and  that  she  lived  with  them  and  was 
accepted  as  his  lawful  wife,  is  abundantly  proved.  What 
reason  was  there  for  feigning  a  marriage  with  Montrose 
Graham  at  that  time?  Surely  none  in  reference  to  the 
property  in  question  in  this  suit.  Nor,  as  far  as  appears,  in 
reference  to  any  property.  Her  child  was  recognized  by 
Montrose  Graham's  parents  as  his  lawful  offspring,  while 
another  child  of  his,  by  another  woman,  which  was  taken 
by  them  into  and  brought  up  in  their  family  at  the  same 
time,  was  regarded  as  illegitimate. 

She  produces  and  swears  to  the  wedding-ring,  which  she 
says  Montrose  Graham  gave  her  at  her  marriage.  Their 
initials,  with  the  date  of  the  marriage,  are  engraved  upon 
it.  Its  genuineness  is  not  challenged.  Montrose  Graham's 
mother  gave  to  Robert  L.  Graham  not  only  keepsakes, 
mementos  of  his  father — the  portrait  of  the  latter,  with  a 
token  made  of  his  hair;  the  silver  cup,  fork  and  spoons, 
which  he  had  used  when  a  boy  at  school;  also,  a  handker- 
chief marked  with  his  name — but  gave  to  him  other  keep- 
sakes of  a  family  character,  the  portrait  and  the  watch  of 
his  great-grandfather,  Dr.  Graham,  silver  spoons  marked 
with  the  crest  and  initials  of  the  Grahams,  and  some, 
marked  with  the  crest  and  the  initials  of  Montrose  Gra- 
ham. She  gave  him,  also,  the  gold  seal  which  had  belonged 
to  Montrose  Graham's  father,  and,  also,  the  portrait  of  her 
own  father,  with  her  family  Bible.  And,  when  she  died, 
she  directed  that  the  finger-ring  which  she  wore  should, 
after  her  death,  be  taken  from  her  hand  and  sent  to  him. 

I  am  satisfied  from  the  testimony  that  Robert  L.  Graham 
was  the  legitimate  son  and  only  lawful  child  of  Charles 
Montrose  Graham,  uncle  of  Edward  Ennis  Graham,  the 
younger.     The  complainants,  therefore,  are  in  a  position 
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and  in  possession  of  such  an  estate  as  to  entitle  them  to  a 
standing  in  this  court  as  against  the  defendants,  to  protect 
the  fee  of  the  property  against  waste  by  the  life  tenant  or 
those  claiming  under  her.  It  is  admitted  that  timber  has 
been  cut  for  purposes  other  than  the  estovers  to  which  a  life 
tenant  is  entitled,  unless,  indeed,  the  life  tenant  in  this  case 
is  entitled  to  work  the  mines  as  the  defendants  claim. 

The  question,  whether  the  working  of  the  mines  in  this 
case  is  waste,  remains  to  be  considered.  There  are  certain 
indisputable  facts  in  the  case.  One  of  them  is,  that  the 
grantor  of  Andrew  B.  Cobb  had  only  a  life-estate  in  the 
property,  and  that  those  who  claim  under  him  now  have  no 
more.  Mrs.  Bell,  his  grantor,  had  no  title  except  that  which 
she  got  by  virtue  of  the  statute  of  descents,  as  being  the 
mother  of  Edward  Ennis  Graham  the  younger;  and  it  is 
not  even  alleged  that  she  has  obtained  any  other  interest  in 
the  property  since  she  conveyed  to  Andrew  B.  Cobb.  Nor 
is  it  claimed  that  either  Andrew  B.  Cobb  or  those  who  claim 
under  him  have  themselves  obtained  any  title  beyond  that 
which  was  conveyed  to  him  by  Mrs.  Bell. 

Though  it  is  not  an  important  circumstance,  it  is,  never- 
theless, a  fact,  that  Mr.  Cobb  knew,  when  he  took  that 
conveyance,  that  his  grantor  had  only  a  life-estate  in  the 
property.  Mr.  Davenport  testifies  that  Mr.  Cobb  knew  it, 
but  said  that  there  was  wood  enough  on  the  property  to 
make  the  purchase  desirable,  nevertheless. 

Another  undeniable  fact  is,  that  neither  Dr.  Charles  M. 
Graham  nor  any  one  else  ever  mined  for  iron  in  the  prop- 
erty. The  ore  found  there  by  him  was  condemned  as  of  no 
value  as  iron  ore,  because  of  the  sulphur  which  it  contained, 
and  it  was  not  until  a  recent  date,  comparatively,  that  such 
ore  was  merchantable  in  any  considerable  quantity.  The 
treatment  by  which  it  could  be  made  valuable  was  not 
known  in  the  region  in  which  it  must  find  a  market  (if, 
indeed,  it  had  been  discovered  at  all),  until  a  comparatively 
recent  date.  The  diggings  made  by  Dr.  Graham  were  either 
mere  explorations  or  excavations  for  the  purpose  of  obtain- 
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ing  minerals  for  the  manufacture  of  copperas  and  the  paints 
known  as  Spanish  brown  and  Venetian  red.  He  made  but 
two  openings  for  these  purposes,  and  they  were  but  shallow, 
from  ten  to  fifteen  feet  deep.  It  is  now  nearly  seventy  years 
since  he  ceased  these  manufactures,  and  from  the  time  he 
ceased,  all  excavations  ceased.  It  is  in  proof  that  there  was 
no  digging  for  ores  from  that  time  until  about  forty  years 
ago,  when  a  small  quantity  of  the  ore  was  taken  to  a  forge 
to  test  it,  and  it  was  found  to  be  valueless  as  iron  ore. 
From  that  time  there  was  no  digging  until  the  Green  Pond 
Iron  Mining  Company  began  to  mine  under  its  assignments 
of  lease  which  were  made  in  December,  1872.  Those  excava- 
tions made  by  Dr.  Graham,  had,  to  a  great  extent,  filled  up 
when  the  company  began  its  operations.  How  long  and 
completely  they  had  been  abandoned,  is  evident  not  only 
from  the  testimony  of  witnesses  directly  to  the  fact,  but  from 
the  condition  of  the  places  where  the  diggings  were  made. 
They  were  more  or  less  filled  up  with  earth,  and  there  were 
trees  in  them  apparently  from  thirty  to  forty  years  old. 

It  is  incontestable  that,  until  the  time  when  the  company 
took  possession,  there  was  never  any  mining  for  ore  on  any 
part  of  the  property,  except  for  the  manufacture  of  copperas 
and  paints,  none  for  iron  ore  for  market  or  for  the  purpose 
of  obtaining  iron  therefrom.  A  tenant  for  life  has  a  right 
to  work  and  use  open  mines  [Reed  v.  Reed,  1  C.  E.  Gr.  %4.8)> 
for  they  have  thus  been  made  part  of  the  profits  of  the  land, 
but  he  has  no  right  to  take  the  substance  of  the  estate  by 
opening  mines.  It  does  not  follow,  however,  from  his  right 
to  work  and  use  open  mines,  that  he  has  a  right  to  open 
mines  which  have  been  completely  abandoned  or  to  open 
those  which  have  never  been  opened,  though  there  may  have 
been  preparations  for  opening  them.  Viner  v.  Vaughan,  2 
Beau.  4-66. 

A  distinction  is  made  as  to  abandoned  mines.  Those 
which  have  been  abandoned  merely  for  want  of  a  market 
for  the  time  being  for  the  minerals,  may  be  worked  by  the 
tenant  for  life,  but  where  the  abandonment  has  been  long 
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continued  and  took  place  with  a  view  to  advantaging  the 
estate  thereby,  he  cannot  work  them.  Bagot  v.  Bagot,  32 
Bear.  509 ;  Legge  v.  Legge,  32  Beav.  515. 

The  mere  tact  that  ore  was  taken  out  by  a  former  owner 
by  digging,  will  not  of  itself  authorize  the  working  of  mines 
on  the  property,  if  it  appears  that  lie  never  intended  to  open 
a  mine,  especially  if,  as  in  this  ease,  the  digging  ceased  more 
than  sixty  years  before  the  working  by  the  life  tenant  began. 
Th«  law  gives  to  the  life  tenant  the  right  to  pursue,  by  min- 
ing, the  same  means  of  deriving  profit  from  the  land  which 
were  taken  by  the  former  owner,  though  it  be  destructive 
of  the  substance  of  the  estate.  Rockwell  v.  Morgan,  2  Beas. 
384..  And  if  it  appears  that  the  former  owner  never  intended 
to  mine  at  all,  the  life  tenant  should  not  have  the  right.  I 
do  not  mean  to  say  that  if  the  former  owner  opened  the 
mine  to  take  out  the  ore  for  use  for  one  purpose,  the  life 
tenant  would  be  confined  to  taking  out  ore  for  the  same  pur- 
pose, or  that  if  the  former  owner  had  begun  to  mine,  the 
life  tenant  might  not  pursue  the  mining  operations  and  have 
the  advantage  of  new  discoveries  in  the  mining.  He  may 
sink  new  shafft,  the  better  to  reach  the  contents  of  the  vein, 
and  he  may  sink  new  shafts  to  reach  lower  strata.  Clavering 
v.  Clavering,  2  B.  Wms.  388  ;  Spencer  v.  Scurr,  31  Beav.  331/.. 

Where  there  were  old  clay  pits  which  had  not  been 
worked  for  twenty  years,  and  it  was  alleged  that  the  last 
owner  had,  for  some  purpose  or  other,  taken  some  clay  out 
of  them,  and  had  made  some  preparations  for  working  them, 
yet  they  were  not  in  course  of  working  at  his  death,  it  was 
held  that  it  was  not  at  his  death  an  open  mine.  Viner  v. 
Vaughan,  2  Beav.  1^66. 

In  Ehas  v.  Snowdon  Slate  Quarries  Company,  L.  B.  (4  Ch. 
App.)  If.65,  Lord  Selborne,  in  giving  his  judgment,  said  : 
"  No  doubt  if  a  mine  or  quarry  has  been  worked  for  com- 
mercial profit,  that  must  ordiuarily  be  decisive  of  the  right 
(of  a  life  tenant  or  other  tenant  impeachable  for  waste)  to 
continue  working;  and  on  the  other  hand,  if  minerals  have 
been  worked  or  used  for  some  definite  or  restricted  purpose 
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{e.  g.  for  fuel  or  repair  to  particular  tenements),  that  would 
not  alone  give  any  such  right." 

In  this  case  the  diggings  had  not  been  worked  for  over 
sixty  years  when  the  company  took  possession.  The  owner, 
by  whom  they  were  made,  never  supposed  that  he  could 
make  the  ore  available  as  iron  ore.  He  was  convinced  to 
the  contrary.  He  abandoned  the  use  of  it  for  the  special 
purposes  in  which  he  had  employed  it,  and  ceased  to  dig 
for  or  use  it,  and  the  abandonment  was  complete  and  thor- 
ough, and  continued  for  sixty  years  and  more.  It  cannot 
be  said  that  he  contemplated  making  profit  of  the  substance 
of  the  estate  by  mining.  The  company  cannot  be  said  to  be 
pursuing  the  same  means  of  profit  from  the  land  which  he 
and  those  who  held  under  him  took. 

Dr.  Graham  died  in  the  spring  of  1852,  and  was  succeeded 
in  his  ownership  of  the  property  by  his  grandson  and  devi- 
see, Edward  Ennis  Graham,  who  died  in  or  about  1855, 
intestate,  and  was  succeeded  by  his  sole  heir  at  law,  Edward 
Ennis  Graham,  junior,  who  died  in  1861;  and  from  the  death 
of  Dr.  Graham  to  the  time  when  the  company  entered  into 
possession,  in  1872,  there  was  no  mining  or  digging  for  ore 
for  any  purpose  by  any  of  those  who  succeeded  Dr.  Graham 
in  the  ownership  of  the  estate,  and  he  died  twenty  years 
before  the  company  went  into  possession. 

The  company,  by  its  answer,  alleges  that  the  existence 
of  the  ores  has  been  known  for  a  great  many  years,  and 
that  the  veins  were  open,  exposed  and  partially  worked  at 
least  fifty  years  ago,  and  that  there  were  workings  on  each 
of  the  veins  more  than  fifty  years  ago.  It  again  states,  in 
the  answer,  that  the  veins  of  ore  which  it  is  working  arc 
not  newly-discovered  veins,  but  have  been  known  and  open 
for  more  than  fifty  years,  and  it  insists  that  even  if  it  were 
true  that  they  are  newly-discovered  veins  and  never  before 
worked,  still,  by  law,  the  company  has  committed  no  waste. 

The  defence  based  upon  the  allegation  that  the  veins  were 
opened  aud  worked,  cannot  be  maintained,  and  the  company 
is  therefore  chargeable  with  waste.     The  company  is  utterly 
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insolvent.  It  is  bankrupt,  and  lias  been  so  adjudged.  There 
will  be  an  injunction  and  an  account,  both  as  to  wood  and 
ore. 

I  do  not  find  any  reliable  evidence  that  the  great-uncle 
of  Robert  L.  Graham  survived  Edward  Ennis  Graham,  from 
whom  the  inheritance  came.  Mrs.  Graham  says  he  died  in 
North  Carolina,  in  the  year  in  which  Newbern  was  cap- 
tured, which  was  in  1862.  Mrs.  Bell  says  she  docs  not 
know  when  he  died.  Her  sister,  Mrs.  Maxson,  says  that  in 
the  fall  of  1861,  Charles  M.  Graham,  father  of  Montrose 
Graham,  said  that  he  himself  was  the  last  of  the  Grahams, 
that  he  believed  that  his  brother,  Edward  Ennis  Graham, 
was  dead.  Mr.  Throckmorton  says,  that  in  January,  1862, 
the  same  Charles  M.  Graham  said  to  him  that  he  believed 
that  his  brother,  Edward  Ennis  Graham,  was  dead,  without 
issue.  But  not  only  does  it  not  appear  when  he  died,  but 
it  does  not  appear  that,  whenever  he  died,  he  left  issue  (but 
such  evidence  as  there  is  on  the  subject  is  to  the  contrary), 
nor  that  he  had  not  parted  with  his  estate,  nor  whether  he 
left  a  will;  and  there  is,  therefore,  nothing  before  me  on 
this  head,  as  the  case  stands,  to  defeat  the  claim  of  the  com- 
plainants to  the  whole  of  the  remainder  in  fee.  Opportu- 
nity will  be  given,  however,  to  any  person  claiming  under 
Edward  Ennis  Graham,  of  North  Carolina,  to  present  his 
or  her  claim  for  adjudication. 


The  Homoeopathic  Mutual  Life  Insurance  Co. 

r. 
Clarinda  M.  Marshall  and  others. 

A  mortgage  was  given  by  a  married  woman  and  her  husband,  on  her 
lands,  to  raise  money  to  discharge  mortgages  and  municipal  assess- 
ments which  were  valid  encumbrances  thereon,  and  the  money  was  so 
applied.  The  mortgage  was  duly  signed,  and  a  certificate  of  acknowl- 
edgment before  a  duly  authorized  officer,  was  endorsed  by  the  officer 
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thereon.  At  the  same  time,  and  before  the  same  officer,  the  wife  made 
an  affidavit  that  she  was  the  owner  of  the  premises;  that  they  wen- 
free  from  encumbrances  other  than  those  specified,  and  that  she  was 
of  full  age,  &c,  &c.  Five  years  afterwards,  she  and  her  husband  testi- 
fied, in  this  suit  for  the  foreclosure  of  their  mortgage,  that  although 
they  executed  the  mortgage,  and  she  swore  to  the  affidavit,  yet  it  was 
in  entire  ignorance  of  their  contents,  and  at  the  request  of  her  father. 
who  negotiated  the  loan,  and  in  whom  they  had  implicit  confidence. 
—Held, 

(1)  That  an  officer,  in  taking  the  acknowledgment  of  a  married 
woman  to  a  deed  or  mortgage,  acts  judicially. 

(2)  That  in  the  absence  of  fraud  or  duress,  the  evidence  of  the 
parties  to  the  instrument  is  not  admissible  to  contradict  his  official 
certificate  and  destroy  the  title  of  a  bona  fide  grantee  or  mortgagee. 

(3)  That  even  if  his  mortgage  be  invalid,  the  mortgagee  is,  neverthe- 
less, under  the  circumstances,  entitled  to  subrogation  to  the  rights  of 
the  former  mortgagee  and  the  city,  to  pay  off  whose  encumbrances  his 
money  was  lent. 

(4)  That  the  mortgage  having  been  given  to  secure  the  debt  of  a 
married  woman,  contracted  for  the  benefit  of  her  separate  estate,  it 
would,  without  any  acknowledgment  whatever,  be  held  to  be  a  charge 
thereon,  and  enforceable  in  equity. 


Bill  to  foreclose.    On  final  hearing  on  pleadings  and  proofs. 

Mr.  T.  D.  Hodges,  for  complainant. 

Mr.  F.  H.  Lum,  for  answering  defendants,  Marrenner 
and  wife. 


Note. — A  feme  coverfs  acknowledgment  of  a  deed  may  be  contradicted 
by  parol  evidence  in  Minnesota  [Dodge  v.  Hollinshead,  6  Minn.  25; 
Annan  v.  Folsom,  Id.  500 ;  Drury  v.  Foster,  2  Wall.  24) ;  in  Iowa  (Morris 
v.  Sargent,  18  Iowa  90 ;  Van  Orman  v.  McGregor,  23  Iowa  300  ;  see  Simma 
v.  Hervey,  19  Iowa  273);  in  South  Carolina  (Hays  v.  Hays,  5  Rich.  31; 
Bruce  v.  Perry.  11  Rich.  121)  ;  in  Missouri  (Sharpe  v.  McPike,  62  Mo. 
300;  Wannellv.  Kern,  57  Mo.  478). 

But  such  acknowledgments  are  held  to  be  conclusive,  in  the  absence 
of  fraud  or  duress,  in  Kentucky  (Burnett  v.  Shackleford,  6  J.  J.  Marsh. 
532;  Allen  v.  Shoriridge,  1  Duv.34;  now,  however,  only  presumptively 
correct,  by  statute  (Ford  v.  Teal,  7  Bush  156;  Woodhead  v.  Foulds.  7 
Bush  222;  Jett  v.  Rogers,  1 .'  Bush  564,  and  cages  cited);  in  Indiana  (Mc- 
Neeley  v.  Rucker,  6  Black/.  391  :  Jordan  v.  Corey,  2  Carter  385 ;  Wright  v. 
Bvndy,  11  Ind.  400);  in  Maryland  (Bissett  v.  Hiss,  it,  1  Harr.  <fr  McH. 
211  ;  Ridgely  v.  Howard,  S  Harr.  &  Mil.  321 ;    Central  Bank  v.  Copeland, 
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The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  for  $4,000  and 
interest,  dated  January  25th,  1874,  given  by  Igene  M.  Mar- 
renner  and  her  husband  to  the  complainant,  on  land  belong- 
ing to  Mrs.  Marrenneu,  situate  in  the  city  of  Elizabeth. 
■Inst,  before  her  marriage  to  her  present  husband,  Mrs.  Mar- 
renner  (who  was  then  a  widow)  executed  a  deed,  dated 
November  1st,  1873,  conveying  the  mortgaged  premises  and 
another  lot  of  land  on  the  opposite  side  of  the  same  street, 
to  her  father,  Daniel  D.  T.  Marshall,  in  trust  for  her  use  for 
life,  and,  at  her  death,  to  convey  the  premises  thereby 
granted  to  her  heirs  at  law.  A  short  time  after  her  mar- 
riage to  Mr.  Marrenner,  Mi-.  Marshall  negotiated  and 
obtained  for  her  a  loan  of  §4,000  from  the  complainant,  on 
the  security  of  the  mortgage  in  suit.  It  appears  to  have 
been  necessary  to  raise  the  money  to  save  her  property, 
and  she  seems  to  have  had  no  other  means  of  raising  it. 

On  both  properties  there  were  two  mortgages,  which  it 
was  necessary  to  pay  off  in  order  to  prevent  foreclosure,  and 
there  were  also  unpaid  municipal  assessments  which  threat- 
ened her  title.  The  loan  was  made  to  obtain  the  requisite 
money  to  satisfy  these  encumbrances,  and,  with  the  excep- 
tion of  the  reasonable  expenses  attending  the  loan,  the 
money  was  so  applied. 

18  Md.  805  ;  see  Byer  v.  Etnyre,  2  Gill  150)  ;  in  Pennsylvania  (Heeter  v. 
Glasgow,  79  Pa.  St.  19;  Miller  v.  Wentworth,  82  Pa.  St.  280  ;  Singer  Man/. 
<  'o.  v.  Book,  8Jf,  Pa.  St.  442;  Louden  v.  Blythe,  16  Pa.  St.  532;  Williams  v. 
Baker,  71  Pa.  St.  476  ;  Hoffman  v.  Coster,  2  Whart.  453 ;  Hombeck  v.  Mut. 
Build.  Ass'n,  20  Alb.  L.  -J.  212) ;  in  Ohio  (Baldwin  v.  Snowden,  11  Ohio  St. 
203 ;  Kilbourn  v.  Fury,  26  Ohio  St.  153 ;  see  Truman  v.  Lore,  14  Ohio  St. 
144>  Johnston  v.  Haines,  2  Ohio  270)  ;  in  Texas  {Hartley  v.  Frosh.  6  Tex. 
208;  Pool  v.  Chase,  46  Tex.  207)  ;  in  Illinois  [Hill  v.  Bacon,  43  IK.  477 ; 
Graham  v.  Anderson,  42  III.  514;  Eyster  v.  Hatheway,  50  III.  52 1  ;  Lickmon 
v.  Harding,  65  III.  505 ;  Calumet  Co.  v.  Russell,  68  Id.  426  ;  Kerr  v.  R 
69  PI.  666\  see  Russell  v.  Baptist  Union,78  111.887;  McPherson  v.  & 
88111.150);  in  North  Carolina  (  Woodbournev.  Gorrel,66  N.  ' '  82;  seeHar- 
rell  v.  Elliot,  2  Hayw.  68 ;  Paul  v.  Carpenter,  70  N.  < '.  502;  Suddereth  v. 
Smyth.  13  Ired.  452;  Lucas  v.  Cobb,  1  Dev.  &  Bat.  228) ;  in  Tennessee  (  Mount 
v.  A"  slerson,  6  ( 'oldw.  452;  Finnegan  v.  Finnegan,8  Tenn.  Ch.  510)  ;  in  Mich- 
igan (Norton  v.  Nichols,  85  Mich.  I48) ;  in  Mississippi  (Johnston  v.  11 
53  Miss.  831;  Stone  v.  Montgomery,  35  Miss.  83;  see  Allen  v.  Lenoir,  53  Miss. 
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The  plan  adopted  by  Mr.  Marshall  for  securing  the  loan, 
was  to  reconvey  the  property  to  Mrs.  Marrenner,  in  order 
to  put  an  end  to  the  trust  declared  in  the  deed  of  1873,  and 
re-invest  her  with  the  title,  so  that  she  might,  with  her  hus- 
band, give  the  mortgage.  This  was  done,  and  the  mortgage 
was  executed,  and  the  property  was,  after  the  giving  of  the 
mortgage,  reconveyed  by  Mr.  and  Mrs.  Marrenner  to  Mr. 
Marshall  subject  to  it,  on  the  same  trust  as  was  expressed  in 
the  deed  of  1873.  Mr.  Marshall  and  the  complainant  (of 
which  he  was  president)  acted  in  entire  good  faith  in  the 
entire  transaction,  and  all  that  was  done  was  done  strictly 
in  the  interest  and  for  the  great  advantage  of  Mrs.  Marren- 
ner. She  and  her  husband,  however,  though  they  admit 
that  they  executed  the  mortgage  and  deed  of  reconveyance, 
swear  that  they  had  no  knowledge  of  the  character  of  the 
transaction,  but  having  full  confidence  in  Mr.  Marshall, 
signed  the  papers  without  knowing  or  being  informed  what 
they  were,  or  asking  any  explanation  on  the  subject. 

The  deed  of  conveyance  to  Mrs.  Marrenner  in  terms, 
indeed,  declared  that  it  was  intended  for  the  purpose  of 
putting  an  end  to  the  trust,  and  the  complainant  appears, 
therefore,  to  have  had  notice  of  the  existence  of  the  trust 
declared  in  the  deed  of  1873.  But  no  trust  was,  in  fact, 
created  bv  the  deed  of  1873.     Mrs.  Marrenner  testifies  that 


SSI);  in  Virginia  (Harkins  v.  Forsyth.  11  Leigh  294;  Tod  v.  Baylor,  4 
Leigh  498;  Carper  v.  McDowell,  5  Gratt.  212);  in  Alabama  {Miller  v. 
Marx,  55  Ala.  322;  Cahall  v.  Citizens  Ass'n  61  Ala.  232);  in  Maine 
[Greene  v.  Godfrey,  4k  ^e-  %&)  5  m  Rhode  Island  (Kavano.ugh  v.  Lay,  10 
R.  I.  393)  ;  in  England  (Bands  v.  Ollerion,  26  Eng.  L.  &  Eq.  50S  ' ;  in 
Canada  (Thompson  v.  Thompson,  2  Ch.  Cham.  211;  see  Heward  v.  Scott, 
Id.  274)  ;  in  New  Brunswick  (Robinson  v.  Chassey,  1  Hannay  50). 

In  several  states  such  acknowledgment  is  only  prima  facie  correct,  by 
statute,  as  in  California  (Landers  v.  Bolton,  26  Cal.  406 ;  see  Fogarty  v. 
Finlay,  10  Cal.  239)  ;  in  Kentucky  (ubi  supra)  :  in  Wisconsin  (Eaton  v. 
Woydt,  32  Wis.  277) ;  in  New  York  (Jackson  v.  Schoonmaker,  4  Johns.  161 ; 
Priest  v.  Cummings,  16  Wend.  617 ;  Watson  v.  Campbell,  28  Barb.  421 ;  see 
Rexford  v.  Rexford,  7  Lans.  6 ;  Wood  v.  Bach,  54  Barb.  134;  Richardson 
v.  Pulver,  63  Barb.  67). 

The  cases  holding  such  certificate  conclusive,  consider  the  act  of  the 
officer  taking  the  acknowledgment  as  judicial  (Paul  v.  Carpenter,  70  iV. 
C.  502;  Scanlan  v.    Turner,  1   Bailey  421;  Kerr  v.  Russell,  69  III.  666 ; 


5  Stew.]  FEBRUARY  TERM,  1880.  107 

Homoeopathic  Mutual   Life  Ins.  Co.  v.  Marshall. 


it  was  not  read  to  her,  nor  were  its  contents  made  known  to 
her  before  she  signed  it;  that  she  signed  it  because  her 
father  wished  her  to  do  so,  and  that  she  knew  nothing  about 
it  until,  as  she  expresses  it,  "this  trouble  came  up,"  referring 
to  the  foreclosure  proceedings,  or  the  threat  that  such  pro- 
ceedings would  be  instituted,  which  was  some  years  after 
the  execution  of  the  deed.  She  did  not  intend  to  create  a 
trust,  and  the  trust  declared  by  the  deed  was  not,  therefore, 
binding  on  her.     Garnsey  v.  Mundy,  9  C.  K  Gr.  2J/.3. 

She  and  her  husband  both  swear,  as  before  stated,  that 
they  knew  nothing  of  the  contents,  purport  or  character  of 
the  complainant's  bond  or  mortgage,  though  they  signed 
them,  and  that  they  did  not,  not  did  either  of  them, 
acknowledge  the  latter,  though  a  certificate  of  acknowledg- 
ment, containing  all  the  statutory  requisites,  is  endorsed 
thereon,  and  signed  by  a  duly  authorized  officer,  by  whom 
the  execution  of  the  deed  was  witnessed.  She  swears,  also, 
that  she  knew  nothing  of  the  contents  or  character  of  an 
affidavit  which  purports  to  have  been  made  by  her  at  the 
time  of  the  signing  of  the  bond  and  mortgage,  and  which 
was  delivered  to  the  complainant.  It  was  to  the  effect  that 
she  was  the  mortgagor  in  the  mortgage  in  suit,  and  was  the 
owner  of  the  mortgaged  premises  in  fee,  by  virtue  of  a  devise 
thereof  in   the  will  of  her  then  late  husband,  Charles  R. 


Withers  v.  Baird,  7  Watts  227 ;  Heeler  v.  Glasgow,  79  Pa.  St.  79  ;  Kotlman 
v.  Ai/er,  1  Slrobh.  576 ;  Suddereth  v.  Smyth,  13  Ired.  452  ;  Ford  v.  Gregory, 
10  B.  Mon.  175;  Bancks  v.  OUerlon,  26  E.  L.  &  Eg.  509;  Johnston  v. 
Slater,  11  Gratt.  321 ;  Menhennefs  Case,  L.  P.  [5  C.  P.)  16;  Black  v.  Gregg, 
5S  Mo.  565 ;  Hornbeck  v.  Mut.  Build.  Ass'n  (Pa.),  20  Alb.  L.  J.  212; 
Wilson  v.  Traer,  20  Iowa  231 ;  Hammers  v.  Dole,  61  III.  307 ;  Brown  v. 
Moore,  38  Tex.  6J,5 ;  Sutton  v.  Sutton,  1  Dev.  &  Bat.  585)  ;  while  the  other 
class  deem  such  acts  merely  ministerial  (Elliott  v.  Peirsol,  1  Pet.  S.'fl  ; 
Lynch  v.  Livingston,  8  Barb.  463,  6  N.  Y.  422;  Emmal  v.  Webb.  36  Cal. 
197;  Odiorne  v.  Mason,  9  N.  H.  24;  Frink  v.  Pond,  46  N.  H  125  ;  Gill 
v.  Fauntleroy,  8  B.  Mon.  179.  See  Dawson  v.  Thurston,  2  Hen.  &  Muni'. 
132 ;  Hamilton  v.  Pitcher,  53  Mo.  334). 

The  officer  should  only  certify  to  facts  which  he  personally  knows 
(  Watson  V.  Campbell,  28  Barb.  421 ;  Dewey  v.  Campari,  4  Mich.  565  ;  Fisher 
v.  Meister,  24  Mich.  447)  ;  as  where  the  grantor  is  deaf  and  dumb 
(Harper's  (,'ase,  6  C.  B.  732 ;  Brown  v.  Brown,  3  Conn.  299 ;  Morrison  v. 
Morrison,  27  Gratt.  190) ;  and  he  is  personally  responsible  for  any  damages 
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Honeywell ;  that  there  was  no  other  encumbrance  on  the 
property,  except  a  mortgage  to  William  J.  Magie  for  $2,500, 
which  was  to  be  paid  out  of  the  loan  ;  that  the  complain- 
ant's mort^ao-e  was  a  valid  and  subsisting  lien  on  the 
premises  therein  described,  to  the  full  extent  of  the  mort- 
gage ;  that  there  were  no  equities  or  defences,  latent  or 
patent,  to  or  against  it  or  whereby  it  could  be,  in  any 
manner,  impaired  or  affected;  that  there  were  no  judg- 
ments against  her,  and  that  she  was  over  twenty-one  years 
of  age.  .The  affidavit  purports,  by  the  jurat,  to  have  been 
sworn  to  by  her  before  the  same  officer.  She  admits  that 
she  signed  it,  and  it  is  not  alleged  that  there  was  any  fraud 
or  duress. 

Mr.  and  Mrs.  Marrenner  testified  as  witnesses  in  this 
cause,  in  the  fall  of  1879,  more  than  five  years  and  a  half 
after  the  giving  of  the  bond  and  mortgage,  and  though  they 
swear  positively,  they  swear  from  recollection  merely.  The 
certificate,  however,  must,  in  the  absence  of  fraud,  be 
regarded  as  conclusive. 

It  is  true,  in  Wells  v.  Wright,  7  Hal.  132,  it  was  held  by 
the  supreme  court  that  a  certificate  of  acknowledgment 
under  the  fourth  section  of  the  act  "  respecting  convey- 
ances," which  provides  that  the  certificate  shall  entitle  the 
deed  to  admission  in  evidence  without  proof,  is  only  prima 
facie  evidence  and  may  be  disproved ;  a*d  Iximbert  v.  Lam- 


arising  from  his  own  mistakes  (Fogarty  v.  Finlay,  10  Cal.  239) ,  and  also 
his  sureties  (Rochereau  v.  Jones,  29  La.  Ann.  82). 

How  far  a  foreign  certificate  has  been  deemed  conclusive  [Sessions  v. 

Reynolds,  7  Sm.  &  Marsh.  130  ;  Lacey  v.  Davis,  .'/   Mich.  lJfi j  Wright  v. 

Bundy,  11  Ind.  399;  Eaton  v.  Woydt,  32  Wis.  :7  7  :  Livingston  v.  McDonald, 

9   Ohio  168;  Molt  v.  Smith,  16   Cal.  533;  Keller  v.   Moore.  51  Ala.  340; 

Hart  v.  Ross,  57  Ala.  51S  ;   McPh  r        v.  Feail  \  ;  Welles 

v.  Cole,  6  Gratt.  61fi  ;    ColdwelVs  Case,  L.  R.     10  C.  P.)  667 ;  Southerin  v. 

am,  5  N.   II.  Jf20 ;    Crispen  v.  Hannaran,  50  Mo.  415). 

Whether  the  court  will  take  judicial  notice  of  such  officer,  where  he 

omits  to  describe  himself  ;is  such  or  let  it   be  shown  aliunde  (Livingston 

v.  McDonald,  9  Ohio  168 ;  Bancks  v.  Ollerton,  26  Eng.  L.  &  Eq.  508;  Rob- 

X.  ]'>.)  50;  Rhodes  v.  Selin,  4  Wash.  C.  C  718/ 

■  .   '  .  4  Dana  470  ;  Russ  v.    Win  gate,  SO  Miss.  44®  >    Graham  v. 

Andersi  ■  .  Y-  111.514;  Etheridge  v.  Ferebee,  9  Ired.    '.'.  ;    Suddereth  v.  Smyth, 

. .;.", .- .-  l\,  Uer  v.  Ma  re,  51  Ala.  340) ;  or,  after  recording  the  instru- 
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bert  (not  reported),  decided  by  Chancellor  I.  H.  Williamson, 
is  cited  to  the  same  effect.  The  question  presented  by  the 
case  in  hand,  however,  is  not  a  question  of  evidence,  but  of 
the  sufficiency  of  the  conveyance. 

In  Marsh  v.  Mitchell,  11  C.  E.  Gr.  4-97,  it  was  said,  indeed, 
on  the  authority  of  Wells  v.  Wright,  that  the  certificate  of  the 
acknowledgment  of  a  married  woman*  is  only  jmma  facie 
evidence,  and  that  the  truth  of  the  certificate  may  be  dis- 
proved, and  the  decree  in  that  case  was  affirmed  by  the 
court  of  errors  and  appeals  {12  C.  E.  Gr.  6ST)S  for  the  reasons 
given  by  the  vice-chancellor  in  his  opinion,  yet  the  question 
now  presented  as  to  the  strength  of  the  presumption  in  favor 
of  the  certificate,  was  not  considered  in  either  court.  By 
our  law  (Rev.  p.  154-  §  9),  the  estate  of  a  married  woman  in 
land  in  this  state  will  not  pass  by  her  deed  unless  she  shall 
have  been  previously  examined  as  to  her  freedom  from  mari- 
tal constraint  in  making  the  conveyance,  and  the  acknowl- 
edgment be  certified.  And  the  act  provides  that,  if  of  age, 
her  deed,  duly  executed  and  so  acknowledged,  shall,  if  the 
acknowledgment  be  duly  certified,  pass  her  estate  according 
to  the  deed.  This  acknowledgment  stands  in  the  place  of 
the  acknowledgment  which  was  requisite  in  levying  a  fine 
of  the  land  of  a  married  woman.  Such  acknowledgment 
could    not   be  avoided  (except   in    equity  for   fraud)  even 

ment  {Burgess  v.  V^ihon,  2  Dev.  906.  See  Garrick  v.  Williams,  8  Taunt. 
540 ;  Rex  v.  Hooper,  3  Price  495). 

Parol  evidence  is  inadmissible,  in  the  absence  of  fraud  or  duress,  to 
supply  omissions  or  correct  mistakes  of  the  officer  [Harrell  v.  Elliot,  2 
Hayw.  68;  Barnet  v.  Bamet,  15  Serg.  &  R.  72;  O' F err  all  v.  Sim  plot,  4  Iowa 
881  •  Stanton  v.  Button,  2  Conn.  527 ;  Hoyden  v.Westcott,  11  Conn.  129; 
Chauvin  v.  Wagner,  18  Mo.  531,544;  Jamison  v.  Jamison,  3  Whart.  457 ; 
Leftwich  v.  Neal,  7  W.  Va.  569;  Wood  v.  Cochrane,  39  Vt.  544;  Ennor  v. 
son,  4$  HI.  214;  Hughes  v.  Wilkinson,  35  Ala.  4-53  :  Conn.  Ins.  Co. 
v.  Mn  'ormick,  45  Cat.  580.  See  Angier  v.  Schieffelin.  72  Pa.  St.  106  ;  Van 
Sickle  v.  People,  29  Mich.  61;  Robinson  v.  Barfield,  2  Murph.  390  ;  Robinson 
v.  Noel,  49  Miss.  253);  and  the  magistrate  cannot  be  a  witness  to 
impeach  his  own  acts  [Stone  v.  Montgomery,  35  Miss.  83 ;  Greene  v.  God- 
frey, 44  Me.  25;  Elwoocl  v.  Klock,  13  Barb.  50 ;  Central  Bank  v.  Copeland, 
18  Md.  305.  See  Truman  v.  Lore,  14  Ohio  St.  I44  ;  Hoit  v.  Russell,  56  N. 
H.  559;  Jansen  v.  McCahill,  22  Cal.  563). 
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though  the  wife  was,  in  fact,  compelled  by  her  husband  to 
make  the  acknowledgment.     Shep.  Touchstone  9. 

"  If,"  says  Saint  Germain,  "  a  woman  covert,  for  dread  of 
her  husband,  by  compulsion  of  him,  levy  a  fine,  yet  the 
woman  after  her  husband's  death  shall  not  be  admitted  to 
show  that  matter  in  avoiding  of  the  fine  for  the  inconveni- 
ence that  might  follow  thereupon;  and,  after  the  opinion 
of  many  men,  there  is  no  remedy  in  these  cases  in  the  chan- 
cery."    Doct.  and  Stud.  264- 

The  act  of  the  officer  by  whom  the  acknowledgment  of  a 
married  woman  under  our  law  is  taken  and  certified,  is 
judicial,  and,  for  the  security  of  titles,  must,  in  cases  where 
the  wife  has  signed  the  deed  and  appeared  before  the  officers, 
be  held  to  be  conclusive  against  her  in  favor  of  a  perfectly 
bona  fide  grantee,  for  a  valuable  consideration.  1  Bishop's 
Law  of  Mar.  Worn.  §  591;  Hartley  v.  Frosh,  6  Tex.  SOS;  Bald- 
win v.  Snowden,  11  Ohio  St.  SOS ;  Bissett  v.  Bissett,  1  Harr.  $ 
McH.  211;  Ridgely  v.  Howard,  8  Id.  321;  Jamison  v.  Jamison, 
3  Whorl  457 ;  Sehrader  v.  Decker,  9  Pa.  St.  15;  Michener  v. 
Calender,  2  Wright  386 ;  McCandless  v.  Engle,  1  P.  F.  Smith 
290  ;  Wells  on  Sep.  Prop,  of  M.  W.  §  875  ;  Heeter  v.  Glasgow, 
79  Pa.  St.  79;  Johnston  v.  Wallace,  53  Miss.  335  ;  Landers  v. 
Bolton,  26  Cal.  406 ;  McNeely  v.  Backer,  6  Blackfi  391. 

In  the  case  before  me  there  was  no  fraud  or  duress,  but,  on 
the  other  hand,  the  proof  is  of  entire  good  faith  and  perfect 


Equity  cannot  correct  such  officers'  mistakes  or  omissions  [Green  v. 
Branton,  1  Dev.  Eq.  504;  Flanagan  v.  Young,  2  Harr.  <f  Nell.  88  ;  Butler 
v.  Buckingham,  5  Day  504;  Barnett  v.  Shackelford,  6  J.  J.  Marsh.  582; 
Martin  v.  Dwelly,  6  Wend.  9  ;  Campbell  v.  Taul,  3  Yerg.  548  ;  Grapengether 
v.  Fejervary,  9  Iowa  168 ;  Carr  v.  Williams,  10  Ohio  305 ;  McFarland  v. 
Febiger,  7  Ohio  194;  Heaton  v.  Fn/berqer,  88  Iowa  185;  Chauvin  v.  Wagner, 
18  Mo.  531;  Wannell  v.  Kern,  51  Mo.  150;  Willi*  v.  Gattman,  53  Miss.  721; 
McBryde  v.  Wilkinson,  29  Ala.  662;  Jacoivay  v.  GaulU  20  Ark.  190; 
Selover  v.  Com.  Co.,  7  Cal.  266;  Henda  —  v.  lie,  1  Coldw.  223.  See 
Simpson  v.  Montgomery,  25  Ark.  365;  Kilbourn  v.  Fury,  26  Olio  Si.  158 ; 
Kane  v.  McKown,  55  Mo.  181);  except  for  his  ft  and  or  duress  (Eyster  v. 
Hathaway,  50  III.  521 ;  Montgomery  v.  Hobson,  Meigs  437 ;  Fish  v.  Stubbs, 
30  Ala.  335;  Witbeck  v.  Witbeck,  25  Mich.  439;  Finnegan  v.  Finnegan,  8 
Tenn.  Ch.  514;  Devorse  v.  Snider,  GO  Mo.  235);  nor,  compel  a  femecovert  to 
correct  her  acknowledgment  [Barrett  v.  Tewksbvry,  9  ( 'a!.  IS);  nor.  author- 
ize a  magistrate  to  give  a  new  certificate  in   place  of  one  lost  [Married 
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freedom.  In  opposition  to  the  certificate  there  is  only  the 
recollection  of  husband  and  wife,  after  the  lapse  of  more 
than  five  years  from  the  date  of  the  execution  of  the  mort- 
gage,  in  regard  to  the  particulars  of  a  transaction  in  the 
details  of  which  they  probably  took  not  the  slightest  interest 
at  the  time.  And  it  would  be  far  more  surprising  to  find 
that  they  bad  remembered  them  than  to  find  that  they  had 
entirely  forgotten  them.  The  impolicy  of  admitting  such 
evidence  to  countervail  the  official  certificate,  is  obvious.  If 
such  testimony  were  admitted,  the  danger  to  titles  depend- 
ing on  the  deeds  of  married  women  would  be  great  indeed, 
especially  where  the  officer  by  whom  the  acknowledgment 
was  taken  had  died,  or,  as  in  this  case,  had  gone  beyond 
reach,  so  that  his  testimony  could  not  be  obtained.  The 
stability  of  such  titles  would  manifestly  often  depend  on 
the  memory  or  integrity  of  those  whose  interest  it  would  be 
to  nullify  them. 

Said  the  court  in  Jamison  v.  Jamison,  3  Whart.  1^7,  in 
which  it  was  held  that  the  certificate  wTas  conclusive:  "  The 
judge  or  justice  of  the  peace,  in  taking  an  acknowledgment, 
acts  judicially,  not  ministerially.  The  law  imposes  on  him 
the  duty  of  ascertaining,  by  his  own  view  and  examination, 
the  truth  of  the  matters  to  which  he  is  to  certify,  and  points 
out  precisely  his  duty.  Having  thus  entrusted  him  to  see 
that  the  proper  forms  are  observed,  his  solemn  certificate 
that  they  have  been  observed,  on  the  faith  of  which  parties 
act,  contracts  are  proceeded  in,  moneys  are  paid  and  deeds 

Woman's  Case,  L.  R.  (2  C.  P.)  510)  ;  nor,  compel  the  registry  of  an 
unacknowledged  deed  (Caldwell  v.  Head,  17  Mo.  561). 

It  seems  that  the  officer  may  correct  his  own  mistake  afterwards 
(Jordan  v.  Corey,  2  Cart.SS5);  or  be  compelled  to  do  so  by  mandamus 
(  Wannell  v.  Kern,  51  Mo.  150  ;  Miller  v.  Powell,  53  Mo.  254). 

The  titles  of  I'Ona  fide  purchasers  are  not  affected  (Louden  v.  Blythe, 
87  Pa.  St.  22  ;  Hall  v.  Patterson,  51  Pa.  St.  289;  Schroder  v.  Decker,  9  Pa. 
St.  U;  Williams  v.  Baker,  71  P.*.  St.  JftG  ;  Green  v.  Scranage,  19  Iowa  461; 
Mastin  v.  Halley,  61  Mo.  196;  Pool  v.  Chase,  46  Tex.  207;  White  v.  G 
107  Mass.  825;  Moses  v.  Dade,  58  Ala.  211;  see,  however.  Anderson  v. 
Anderson,  9  Kan.  112;  Michener  v.  Cavender,  88  Pa.  St.  334;  Norton  v. 
Nichols,  So  Mich.  ljS).— Rep. 


1.12  CASES   IN  CHANCERY.  [32  Eq. 

Homoeopathic  Mutual  Life  Ins.  Co.  v.  Marshall. 

accepted,  must  (in  the  absence  of  fraud  or  collusion)  be  con- 
sidered as  entitled  to  full  faith  and  credit;  and  cannot,  with- 
out rendering  titles  to  real  estate  exceedingly  insecure,  be 
left  at  any  distance  of  time  afterwards  to  the  uncertainty 
and  frailty  of  parol  proof,  and  to  all  the  mistakes,  prejudices, 
imperfections  and  hazards  that  attend  it." 

But  if  the  mortgage  be  regarded  as  an  invalid  instrument 
as  to  Mrs.  Marrenner,  for  want  of  proper  acknowledgment, 
the  complainant  would  be,  as  against  her,  entitled  to  subro- 
gation to  the  rights  of  the  mortgagees  whose  mortgages 
were  paid,  and  to  the  rights  of  the  city  of  Elizabeth  to  whom 
the  assessments  were  paid,  with  the  money  which  it  loaned 
on  the  faith  of  the  mortgage  in  question.  Paine  v.  Hath- 
away, 3  Vt.  212  ;  Dixon  on  Subr.  165. 

As  before  stated,  the  loan  was  bona  fide  made  and  almost 
all  the  money  used  in  discharging  encumbrances  on  the  two 
properties.  The  complainant  cannot  be  regarded  as  a  vol- 
unteer. Those  encumbrances  were  on  the  property  when 
it  lent  the  money,  and  it  lent  it  to  enable  the  Marrenners  to 
remove  them.  In  appropriate  proceedings,  subrogation 
might  be  obtained. 

And  again,  the  debt  to  secure  which  the  mortgage  in  suit 
wras  given,  was  for  the  benefit  of  the  separate  estate  of  Mrs. 
Marrenner,  and  if  the  mortgage  was  not  acknowledged  at 
all,  the  debt  would,  in  equity,  be  charged  on  her  estate  gen- 
erally. Pentz  v.  Simonson,  2  Peas.  232 ;  Wilson  v.  Prown, 
Id.  277  ;  Harrison  v.  Stewart,  3  C.  E.  Gr.  451 ;  Armstrong  v. 
Boss,  5  C.  E.  Gr.  109  ;  Pierson  v.  Lum,  10  C.  E.  Gr.  390. 

And  it  would  be  charged  on  the  mortgaged  premises  as 
part  of  her  estate,  for  the  mortgage  would,  in  equity,  operate 
as  an  appointment  of  that  property  for  the  payment  of  the 
debt.    Wilson  v.  Prown,  2  Peas.  277. 
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The  Commissioners  of  the  Sinking  Fund  of  New  Jersey 

v. 
Jacob  Peter  and  others. 

Complainants'  mortgage  for  $12,500,  covering  five  houses,  was  given 
in  June,  1873.  In  July,  1874,  the  mortgagor  sold  three  of  the  houses 
for  $15,500,  his  grantee  paying  him  $8,000  in  cash,  and  assuming  $7,500 
of  complainants'  mortgage  as  part  of  the  consideration,  with  interest 
thereon  from  April  1st,  1874.  On  foreclosure  the  grantee  bought  the 
three  houses  for  $5,000,  and  the  complainants  bought  the  remainder 
of  the  premises  for  $3,000. — Held,  that  complainants  could  claim  of 
grantee,  as  a  deficiency  on  the  foreclosure,  only  the  difference  between 
the  $7,500  assumed  by  him,  with  the  unpaid  interest  thereon  from 
April  1st,  1874,  and  the  $5,000  paid  by  him  at  the  foreclosure  sale. — 
Held,  also,  that  if  the  amount  bid  at  the  sale  by  the  complainants  was 
made  under  a  mistake,  the  sale  would  be  set-aside  on  terms. 


Bill  to  foreclose.  Motion  in  behalf  of  the  National  State 
Bank  of  Elizabeth  to  amend  decree  for  deficiency.  On 
petition,  and  affidavit. 

Mr.  J.  R.  English  and  Mr.  B.  Williamson,  for  the  bank. 

Mr.  G.  D.  W.  Vroom  and  Mr.  J.  Wilson,  for  complainants. 

The  Chancellor 

The  question  presented  for  consideration  is,  as  to  the 
extent  of  the  liability  of  the  National  State  Bank  of  Eliza- 
beth under  the  assumption  of  mortgage  debt  mentioned  in 
the  bill,  and  on  which  assumption  the  complainants  have 
obtained  a  decree  for  deficiency  against  the  bank  in  this 
cause,  requiring  it  to  pay  any  deficiency  to  the  extent  of 
$7,500  with  interest  from  April  1st,  1874,  which  may  exist 
after  applying  the  proceeds  of  the  sale  of  the  mortgaged 
premises  to  the  payment  of  the  complainants'  debt  and 
costs. 

The  complainants'  mortgage  was  given  June  11th,  1873, 
and  covered  five  houses  and  lots  in  the  city  of  Elizabeth. 
8 
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On  the  29th  of  Jul}',  1874,  the  bank  bought  of  the  mortgagor 
three  of  the  houses  and  lots,  for  §15,500,  paying  §8,000 
thereof  in  cash,  and  for  the  rest  the  following  assumption 
of  mortgage  was  given;  "  This  conveyance  is  made  expressly 
subject  to  a  mortgage  of  $12,500  held  by  the  commissioners 
of  the  sinking  fund  of  New  Jersey,  upon  all  the  premises 
[referring  to  the  five  houses  and  lots],  §7,500  of  which  mort- 
gage is  assumed  and  agreed  to  be  paid  by  said  party  of  the 
second  part  [the  bank],  the  same  being  computed  as  part  of 
the  consideration  of  this  deed  to  the  amount  of  §7,500,  the 
interest  on  which  is  assumed  by  said  party  of  the  second 
part  from  April  1st,  1874." 

At  the  sale  under  the  execution  in  this  suit,  the  property 
conveyed  to  the  bank  was  struck  off  and  sold  to  it  at  §5,000, 
and  the  rest  of  the  mortgaged  premises  to  the  complainants 
at  §3,000. 

The  complainants  now  seek,  under  the  decree  for  defi- 
ciency, to  compel  payment  of  the  entire  deficiency,  §7,781.29, 
while  the  bank  insists  that  it  is  only  liable  to  pay,  on  accouut 
of  the  deficienc}-,  the  amount  of  the  difference  between  the 
sum  of  §7,500  with  interest  from  April  1st,  1876  (the  inter- 
est on  the  mortgage  having  been,  as  it  alleges,  paid  up  to 
that  date),  and  the  sum  of  §5,000,  which  its  property  brought 
at  the  sale. 

The  bank  petitions  for  an  amendment  of  the  decree  for 
deficienc}',  in  accordance  with  its  claim  as  to  the  extent  of 
its  liability. 

There  can  be  no  doubt  that  the  extent  of  the  liability  of 
the  bank  to  the  complainants  under  the  assumption  is  meas- 
ured by  that  of  its  liability  to  the  mortgagor  thereunder. 
It  is  identically  the  same.  Said  the  court  in  Crowell  v.  Hos- 
pital of  St.  Barnabas,  12  C.  K  Gr.  650,  656:  "  The  mort- 
gagee being  the  representative  of,  and  standing  in  the  place 
of,  the  mortgagor  to  enforce  the  rights  of  the  latter  against 
the  purchaser,  and  having  no  greater  or  other  equity  in 
himself,  is  entitled  to  such  remedy  only  as  the  mortgagor 
had  against  the  purchaser  when  the  bill  was  filed." 
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What,  then,  are  the  rights  of  the  mortgagor  in  this  case? 
He  was,  when  the  sale  under  execution  was  made,  entitled 
to  indemnity  from  the  bank  against  the  complainants'  mort- 
gage to  the  amount  of  $7,500  and  interest  (apparently) 
from  April  1st,  1876.  Of  the  purchase-money,  $15,500, 
which  the  bank  agreed  to  pay  for  the  property,  $8,000  were 
paid  when  the  deed  to  the  bank  was  given,  and  the  balance, 
$7,500,  was  to  be  paid  according  to  the  assumption.  Of  the 
$7,500  and  interest  thereon,  $5,000  were  paid  by  the  bank 
as  purchaser  of  the  property  at  the  sale  under  the  execution. 

The  amount  of  the  difference  between  the  $5,000  and  the 
sum  of  $7,500  with  interest  from  April  1st,  1876,  is  all  that 
the  mortgagor  would  be  entitled  to  receive  from  the  bank 
as  indemnity  under  the  assumption,  if  the  bank  has  paid  the 
interest  on  the  $7,500  up  to  April  1st,  1876. 

By  the  sale  of  the  bank's  property,  $5,000  have  been  real- 
ized on  account  of  the  indemnity. 

The  complainants  insist  that  the  bank,  under  the  assump- 
tion, is  still  bound  to  pay  so  much  of  the  $7,500  and  interest, 
as  is  necessary  to  pay  the  deficiency.  But  so  to  construe 
the  liability,  would  be  to  hold  the  bank  liable  to  pay  not 
$15,500  only,  the  price  it  agreed  to  pay  for  the  property,  but 
more  than  $20,700;  for  the  amount  of  the  deficiency  is,  as 
before  stated,  $7,781.29.  It  paid  $8,000  on  the  delivery  of 
the  deed,  and  $5,000  for  the  purchase-money  of  the  same 
property  under  the  sale  under  execution,  together  $13,000. 
If  to  this  be  added  the  amount  of  the  deficiency,  $7,781.29, 
the  sum  will  be  $20,781.29. 

The  decree  for  deficiency  should,  as  to  the  bank,  be 
amended  in  accordance  with  these  views. 

The  complainants,  on  the  argument  of  the  motion,  applied 
for  a  resale  of  the  mortgaged  premises,  in  case  the  court 
should  reach  a  conclusion  adverse  to  their  claim.  The 
application  is  based  on  the  allegation  that  they  permitted 
the  bank's  property  to  be  struck  off  at  a  price  less  than 
they  would    otherwise  have  done   but   for   the  conviction 
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that  they  were  entitled   to  recover  the  whole  of  the  defi- 
ciency from  the  bank. 

If  such  misapprehension  induced  them  to  permit  the 
property  to  be  sold  for  less  than  it  would  otherwise  have 
brought,  upon  its  being  duly  and  satisfactorily  proved,  and 
the  complainants  undertaking  to  bid  such  sum  in  advance 
of  $5,000  for  the  property  as  would  justify  a  resale,  the  sale 
will  be  set  aside,  on  such  terms  as  to  payment  of  execution 
fees  as  shall  be  just,  and  the  sale  of  the  other  property  will, 
in  such  case,  be  also  set  aside,  if  the  bank  desires  it  and  will 
undertake  to  bid  such  sum  in  advance  of  the  price  at  which 
the  property  was  sold  to  the  complainants,  as  will  justify  a 
resale. 


Annetta  Blauvelt 

v. 

Belinda  Van  Winkle  and  others. 

Bill  for  relief.  On  motion  to  alter  final  decree.  Re-adjust- 
ment of  equities. 

Mr.  W.  M.  Johnson,  for  the  motion. 

Mr.  G.  Acker  son,  Jr.,  contra. 

The  Chancellor. 

John  DeGraw  objects  to  the  final  decree  in  this  cause,  on 
the  ground  that  its  directions  are  not  in  accordance  with  the 
equities.  The  decree  is  not  before  me,  but  I  have  consid- 
ered the   objection   and  think  that  the  decree  should  be 


Note. — The  former  decision  of  the  chancellor  in  this  case  is  reported 
in  B-jx^velt  v.  Van  Winkle,  2  Stew.  Ill,  and  this  opinion  is  inserted  here 
laerc .}  to  show  the  final  disposition  of  the  case. — Rep. 
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altered  so  that  the  directions  may  be  as  follows:  That  the 
land  covered  by  the  $10,000  mortgage  shall  be  first  sold  to 
raise,  first,  the  amount  due  the  "VVestervelts,  and  then  the 
amount  due  the  complainant  on  her  legacy  and  interest  and 
costs.  Should  the  proceeds  of  the  sale  prove  insufficient  for 
those  purposes,  the  land  mortgaged  to  Miss  Watson  is  to  be 
next  sold  to  raise  the  deficiency.  But  her  equity  and  that 
of  Brown  and  DeGraw  are  superior  to  the  claims  of  the 
Westervelts,  because  of  their  non-assertion  of  their  claims 
as  creditors  against  the  lands  of  the  testatrix.  Therefore, 
only  the  proceeds  of  sale  over  and  above  the  amount  due 
on  her  mortgage  will  be  applicable  to  their  claims  (and  as 
between  those  claims,  the  judgment  is  not  entitled  to  prefer- 
ence), the  rest  of  the  proceeds  will  be  applicable  to  the  com- 
plainant's claim.  Should  there,  after  the  application  thereof 
to  that  claim,  still  be  a  deficiency,  the  land  of  Brown  is  to 
be  next  sold  to  pay  it;  and  if  a  deficiency  still  exists,  the 
land  of  DeGraw  is  to  be  sold  to  pay  it,  but  subject  to  the 
$804.72  and  interest,  and  the  amount  of  his  debt  which 
was  due  him  from  the  estate  of  the  testatrix  and  interest. 
DeGraw  has  no  equity  to  recover  any  part  of  those  amounts 
out  of  the  other  parts  of  the  land.  As  to  the  debt  which 
was  due  him  from  the  estate  of  the  testatrix,  he  selected  his 
security,  and  will  be  confined  to  it;  and  his  superior  equity 
in  respect  to  the  $804.72  is  confined  to  the  land  on  which 
the  mortgage  was,  which  was  given  to  secure  its  payment, 
and  that  equity  will,  in  justice  to  the  complainant  and 
Brown  and  Miss  Watson,  be  confined  to  that  land. 

The  reason  for  establishing  the  foregoing  order  of  sale  is, 
that  there  is  an  equity  in  favor  of  the  life  insurance  com- 
pany's mortgage  (under  the  decree  on  which  DeGraw  claims 
title)  against  the  conveyance  to  Brown  and  the  mortgage  to 
Miss  Watson,  the  equity  which  existed  when  that  deed  and 
mortgage  were  given,  and  subject  to  which  both  of  them 
were  taken — the  right  to  have  the  rest  of  the  mortgagor's 
land,  which  was  subject  to  the  charge  of  the  legacy,  sold  to 
raise  it,  before  recourse  is  had  to  the  land  covered  by  that 
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mortgage.  As  between  Brown  and  Miss  Watson,  the  latter 
took  her  mortgage  subsequently  to  the  giving  of  the  deed 
to  the  former,  and  with  full  notice  of  it.  He,  therefore,  has 
an  equity  to  have  the  land  mortgaged  to  her  sold  before  his 
land. 

The  decree  will  be  modified  in  accordance  with  these 
views. 


William  M.  Force 

v. 

Archibald  K.  Brown  and  others. 

A  testator  gave  his  executors  a  power  to  sell  any  or  all  of  his  lands, 
and  to  pay  over  the  rents  from  the  time  of  his  death  until  the  time  of 
such  sale,  after  deducting  the  charges  thereon,  to  the  persons  desig- 
nated by  him.  The  executors  have  in  hand  a  considerable  sum  belong- 
ing to  B.,  one  of  such  persons. — Held,  that  this  constitutes  an  active 
trust,  within  the  exemption  of  the  statute  [Rev.  p.  ISO  \  88),  and  that, 
consequently,  the  fund  cannot  be  reached  to  satisfy  a  judgment  cred- 
itor of  B. 


Creditor's  bill.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  Jacob  Weart,  for  complainant. 
Mr.  B.  Gilchrist,  for  A.  K  Brown. 

The  Chancellor. 

Hosea  F.  Clark,  deceased,  late  of  Jersey  City,  by  his  will, 
dated  in  December,  1874,  authorized,  empowered  and 
directed  his  executrix  and  executors,  and  the  survivors  and 
survivor  of  them,  to  sell,  either  at  public  or  private  sale, 
within  one  year  after  his  decease,  or  within  such  further 
time  as  the}7  might  deem  advantageous  and  to  the  best 
interest  of  his  estate,  and  on  such  terms  as  they  might 
think  proper,  all  his  real  estate  not  thereinbefore  devised, 
and    proper   conveyances   therefor  to   make.      He   further 
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instructed  his  executrix  and  executors,  and  the  survivors 
and  survivor  of  them,  to  pay  over  the  rents  arising  there- 
from, from  the  time  of  his  death  until  the  time  of  sale  and 
conveyance  (alter  paying  thereout  all  taxes,  assessments, 
repairs  and  interest  on  mortgage  encumbrance,  if  any,  as 
the  same  might  be  chargeable  from  time  to  time),  in  quar- 
terly installments,  and  in  the  following  proportions,  as 
bequests,  which  he  gave  to  the  persons  therein  in  that 
behalf  designated,  among  others  to  his  son-in-law,  Arch- 
ibald K.  Brown ;  the  language  of  the  bequest  being :  "  To 
my  son-in-law,  the  said  Archibald  K.  Brown,  an  equal  one- 
sixth  part  thereof." 

The  executors  have  in  hand  a  considerable  sum  of  money, 
payable  to  Mr.  Brown  under  the  foregoing  devise,  and  the 
complainant,  a  judgment  creditor  of  Brown,  seeks  by  this 
suit  to  reach  it,  or  so  much  thereof  as  may  be  necessary  for 
the  purpose,  to  apply  it  towards  the  satisfaction  of  his  judg- 
ment, on  which  he  has  been  unable  to  obtain  anything  by 
execution. 

Brown  resists  the  claim  for  the  relief  sought,  on  the 
ground  that  the  bequest  is  a  trust  created  by  the  testator, 
and  therefore  the  jurisdiction  of  this  court  does  not  extend 
to  it.  It  is  urged,  in  his  behalf,  that  this  is  an  active  trust; 
that  the  executors  are  to  collect  the  rents  and  pay  taxes, 
assessments,  repairs  &c,  and  to  divide  the  balance;  and,  on 
the  other  hand,  it  is  argued  that,  so  far  as  the  legatees  are 
concerned,  when  the  balance  is  in  hand  it  is  merely  a  trust 
to  pay  over  the  one-sixth  of  it  to  each  of  them,  and  that  that 
balance  is  not  to  be  held  on  any  trust  whatever  except  to 
pay  it  over  to  those  who  are  entitled  to  it. 

The  decree  in  Hardenburgh  v.  Blair,  3  Steio.  64-5,  rules  this 
case.  The  only  difference  in  principle  between  the  cases  is 
that  in  that  the  executors  had  a  discretion  as  to  the  time 
and  manner  of  the  payment  of  the  income  to  the  legatee. 
The  legatee,  however,  was  entitled  absolutely  to  the  whole 
income.  The  decision  was  not  based  on  the  fact  that  the 
executors  had  such  discretion,  but  on  the  fact  that  the  trust 
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was  an  active  one.     The  trust  in  this  case  is  also  an  active 
trust.     It  is  therefore  within  the  exemption  of  the  statute. 
The  bill  must  be  dismissed,  but  the  dismissal  will  be  with- 
out costs. 


Joseph  Guest 

v. 

George  "W.  Barton  and  others. 

A  debtor  who  has  conveyed  his  property  in  order  to  defraud  his 
creditors,  has  no  standing  in  this  court  to  question  the  fairness  or  ade- 
quacy of  price  obtained  at  a  public  sale  of  such  premises  under  a  cred- 
itor's bill  to  reach  such  property. 


Bill  for  an  injunction  against  the  delivery  of  a  deed  by  a 
sheriff  for  property  sold  by  him  under  ji.  fa.  out  of  this 
court,  and  to  set  aside  the  sale.  Motion  to  dissolve  injunc- 
tion on  bill  and  answers. 

31r.  C.  H.  Sinnickson,  for  the  motion. 
Mr.  W.  T.  Billiard,  contra. 

The  Chancellor. 

The  complainant,  by  his  bill,  alleges  that  certain  land  and 
premises  in  Salem  county  were,  under  a  writ  of  fieri  facias 
issued  out  of  this  court,  sold  to  pay  certain  moneys  due  from 
him  ;  that  the  property  consisted  of  land  valuable  as  build- 
ing lots,  and  of  which  part  was  improved  with  buildings; 
that  it  might  have  been  sold  to  great  advantage  by  selling- 
it  in  parcels,  but  that  it  was  sold  as  a  whole,  to  his  great 
detriment,  and  that  Samuel  Simpkins,  one  of  the  two 
defendants,  who  purchased  it  at  the  sheriff's  sale,  promised 
him  before  the  sale,  that  he  would  bid  the  property  up  to 
the  amount  of  all  the  claims  against  the  complainant;  that 
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he  did  not  do  so,  but  bid  it  in  at  a  much  less  sum,  and  at  a 
very  inadequate  price. 

The  bill  does  not  disclose  the  fact  which  appears  by  the 
answers,  and,  indeed,  is  not  disputed,  that  the  property, 
though  sold  to  pay  the  complainant's  debts,  was  sold  under 
a  decree  on  a  bill  filed  by  his  creditors  against  his  sister,  to 
reach  the  property  in  question,  which  had  been  fraudulently 
conveyed  by  him  to  her,  to  keep  it  away  from  his  creditors. 
He  had  no  title  to  or  interest  in  it,  and  has  no  standing  in 
court  to  complain  of  the  sale. 

Besides,  it  appears  that  lie  not  only  knew  that  the  prop- 
erty was  to  be  sold  as  a  whole,  but  expressed  a  wish  that  it 
should  be  sold  in  that  way.  He  was  present  at  the  sale,  and 
not  only  made  no  objection  to  it  at  the  time,  but  afterwards 
expressed  his  satisfaction  with  it.  The  allegation  that  Samuel 
Simpkins  promised  to  bid  the  whole  amount  of  the  claims 
is  expressly  denied.  The  sheriff  sold  the  property  in  the 
best  way  he  could ;  the  purchasers,  who  were  two  of  the 
complainants  in  the  creditors'  suit  before  referred  to,  took 
special  pains  to  advertise  it  so  that  it  might  be  sold  to  the 
best  advantage,  and  it  brought  its  full  value. 

The  injunction  will  be  dissolved,  with  costs. 


James  Steen 

v. 

Catharine  Clayton  and  others. 

A  mortgage  on  his  share  of  certain  lands  had  been  given  by  one  of 
two  tenants  in  common.  Under  partition  proceedings,  and  at  the 
master's  sale,  notice  of  its  existence  was  given  to  the  master  and  to  the 
assembly,  whereupon  the  master  directed  the  auctioneer  to  sell  the 
property  "subject  to  all  legal  and  prior  encumbrances."  The  premises 
were  bought  by  the  co-tenant,  at  their  full  value,  and  with  the  under- 
standing, on  her  part,  that  the  mortgage  was  to  be  paid  out  of  her 
co-tenant's  share  of  the  purchase-money. — Held,  that  the  master's 
noti.f  was  unnecessary,  since  the  decree  ordered  the  premises  to  be 
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sokl,  without  mentioning  any  encumbrances,  and  the  sale  was  to  be 
made  clear  of  encumbrances,  and  that  the  sale  would  be  confirmed 
and  the  mortgage  paid  out  of  the  half  of  the  proceeds  representing 
the  share  on  which  it  is  a  lien. 


Bill  for  partition.     On  petition  for  relief  in  reference  to 
bid  at  the  master's  sale  of  the  property 

Mr.  H.  G.  Clayton,  for  the  petitioner. 
Mr.  J.  Steen,  in  fro.  pers. 

The  Chancellor. 

The  premises  sold  under  the  decree  in  partition  in  this 
suit  were  owned  in  equal  shares  by  the  complainant  and 
Mrs.  Deborah  "Wolcott.  The  complainant's  share  was 
formerly  owned  by  Cyrenus  J.  Clayton,  whose  interest  the 
complainant  acquired  through  a  sale  under  an  execution  at 
law.  It  was  subject  to  a  mortgage  of  $400,  given  thereon 
by  Clayton  while  he  was  owner  of  it.  At  the  sale  by  the 
master,  under  the  decree  in  this  cause,  notice  was  given  to 
the  master  and  all  the  persons  assembled,  of  the  existence 
of  that  mortgage.  The  master  thereupon  directed  the 
auctioneer  to  sell  the  property  "subject  to  all  legal  and  prior 
encumbrances,"  and  the  announcement  was  made,  and  the 
property  sold  accordingly.  Mrs.  Wolcott  was  the  pur- 
chaser, at  the  price  of  §1,207.50.  A  difference  has  arisen 
between  the  parties  as  to  the  effect  of  the  bid,  the  question 
being,  whether  the  property  was  purchased  subject  to  the 
mortgage.  The  complainant  insists  that  it  was,  and  Mrs. 
Wolcott,  on  the  other  hand,  insists  that  the  mortgage  is  to 
be  paid  out  of  the  complainant's  share  of  the  proceeds  of  the 
sale,  at  the  price  of  §1,207.50. 

Mrs.  Wolcott  petitions  for  relief,  and  prays  that,  if  the 
construction  insisted  upon  by  the  complainant  beheld  to  be 
the  correct  one,  she  may  be  relieved  from  her  bid  and  the 
property  resold.  She  was  not  present  in  person  at  the  sale. 
Her  attorney  bid  for  her.     Her  husband  was  there,  and  her 
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attorney  consulted  with  him  during  the  bidding  in  reference 
to  it.  Her  attorney  signed  the  acknowledgment  of  purchase. 
He  swears  that  he  understood,  when  he  bid  on  the  property, 
that  the  mortgage  was  to  be  paid  out  of  the  complainant's 
share  of  the  purchase-money.  Mr.  Woleott  swears  that 
that  wTas  his  understanding  of  the  matter,  also,  and  that,  had 
he  supposed  that  the  purchaser  was  to  assume  the  payment 
of  the  mortgage  on  the  complainant's  share,  he  would  not 
have  given  so  much  for  the  property. 

It  appears  that  the  price  at  which  the  property  was  struck 
off  is  its  full  value,  clear  of  the  mortgage.  The  notice  given 
at  the  sale  of  the  existence  of  the  mortgage  was  wholly 
unnecessary.  The  announcement  of  the  master,  through 
the  auctioneer,  that  the  property  was  sold  subject  to  all 
prior  legal  encumbrances,  should  not  have  been  made.  Its 
effect  is  seen  in  the  misunderstanding  which  brings  this 
matter  before  the  court.  The  holder  of  the  mortgage  was 
not  a  party  to  the  suit,  and  he  was  not  bound  by  the  pro- 
ceedings in  it.  His  claim  was  to  be  disposed  of  after  the 
sale.  The  effect  of  the  announcement  that  the  property  was 
sold  subject  to  unmentioned  encumbrances — all  prior  legal 
encumbrances — was  to  deter  bidders  who  were  unacquainted 
with  the  state  of  the  title. 

To  sell  expressly  subject  to  the  mortgage,  was  to  sell  sub- 
ject to  the  payment  of  the  whole  amount  of  a  mortgage  the 
validity  of  which  is,  and  then  was,  disputed.  The  injustice 
of  such  a  proceeding  is  manifest.  The  decree  directed  that 
the  property  be  sold.  It  did  not  direct  that  it  be  sold  sub- 
ject to  any  encumbrance  whatever,  and  it  should  have  been 
sold  without  any  announcement  that  it  was  to  be  sold  sub- 
ject to  encumbrance.  It  would,  in  fact,  have  been  sold 
subject  to  the  mortgage  without  any  notification  on  the  sub- 
ject, and  the  court  would  have  found  means  to  protect  the 
purchaser  against  the  mortgage.  The  amount  of  the  com- 
plainant's share  of  the  price  is  sufficient  to  enable  it  to  do 
so  without  difficulty.  Whether  the  mortgage  is  valid  or 
not,  is  a  question  which  does  not  concern  Mrs.  Wolcott;  it 
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concerns  the  complainant.  She  should  not  be  subjected  to 
the  injury  which  would  be  occasioned  by  the  sale  of  the 
property  as  being  subject  to  a  mortgage  on  the  whole  of  it. 
There  was  none  on  her  share.  The  existence  of  a  mortgage 
on  the  complainant's  share  will  not  be  permitted  to  work 
an  injury  to  her. 

The  price  at  which  the  property  was  struck  off'  appears, 
as  before  stated,  to  be  adequate.  The  complainant  is 
unwilling  to  take  the  property  at  the  bid  as  he  understood 
it  ($1,207.50),  subject  to  the  mortgage.  There  does  not 
seem  to  be  any  reason  for  ordering  a  resale.  Mrs.  Wolcott's 
bid  will  be  construed  to  have  been  as  it  was  understood  by 
her  agent  and  her  husband  to  be,  §1,207.50  for  the  property, 
clear  of  the  mortgage.  Of  course,  opportunity  will  be 
afforded  to  the  complainant  to  dispute  and  litigate  the 
validity  of  the  mortgage  and  the  claim  of  the  holder  as  to 
the  amount  due  on  it,  if  valid;  but  the  litigation  will  be 
confined  to  the  complainant's  share  of  the  proceeds  of  the 
sale. 

There  will  be  no  costs  of  this  application  to  either  side. 


John  H.  Demott 

v. 

The  Stockton  Paper  Ware  Manufacturing  Co. 

In  adjusting  the  priorities  of  several  encumbrancers  on  lands  of  an 
insolvent  corporation  in  the  hands  of  the  receiver  of  this  court. — Held, 

(1)  That  hanks  which  had  loaned  money  to  such  corporation  on 
notes  endorsed  by  its  directors,  were  entitled  to  be  subrogated  to  the 
rights  of  such  directors,  under  a  mortgage  given  to  them  by  the  corpo- 
ration to  indemnify  them  for  such  endorsements. 

(2)  That  the  receiver  had  power  to  adjust  by  agreement  the  rights 
of  claimants  under  the  mechanics  lien  law,  although  no  steps  beyond 
filing  their  claims  had  been  taken. 
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(3)  That  where  such  claims  have  passed  into  judgment  with  the 
receiver's  knowledge,  they  should  be  regarded  as  established. 

(4)  That  where  a  lien  claim  was  filed  after  the  beginning  of  the 
insolvency  proceedings  in  this  court,  it  is  not  necessary  to  pursue  such 
claim  to  judgment  unless  so  required  by  the  court  or  receiver. 


Proceedings  in  insolvency  under  the  act  "concerning  cor- 
porations." On  petition  of  the  Amwell  National  Bank  of 
Lambertville  and  the  Lambertville  National  Bank,  praying 
subrogation  and  payment  of  their  respective  claims  out  of 
the  proceeds  of  the  sale  of  certain  property  of  the  defend- 
ant, and  petition  of  Stephen  B.  Hill,  praying  distribution  of 
the  proceeds  of  sale  among  mechanics  lien  claimants. 

Mr.  John  Lilly  and  Mr.  James  Wilson,  for  the  banks. 

Mr.  C.  H.  Skillman,  Mr.  R.  S.  Kuhl  and  Mr.  E.  P.  Conk- 
ling,  for  lien  claimants. 

Mr.  J.  T.  Bird,  for  the  receiver. 

The  Chancellor. 

The  Amwell  National  Bank  of  Lambertville,  and  the 
Lambertville  National  Bank,  by  their  petition,  state  that 
they  respectively  lent  to  the  defendant,  the  Stockton  Paper 
"Ware  Manufacturing  Company,  certain  money  on  promis- 
sory notes  made  by  that  company,  and  endorsed  by  certain 
persons  who  were  directors  thereof.  The  note  originally 
given  to  the  Amwell  Bank  was  made  by  the  treasurer  of 
the  company  and  endorsed  by  R.  Van  Dyke,  P.  T.  Nevius, 
A.  J.  Ransavell,  R.  II.  Wilson  and  H.  B.  Dean,  all  directors 
of  the  company,  was  payable  at  three  months,  and  dated 
November  9th,  1877.  On  the  9th  of  February  following, 
that  note  was  renewed  for  three  months  by  a  note  for  the 
same  amount,  signed  by  R.  H.  Wilson  and  John  H.  Demott 
(the  latter  had  purchased  the  interest  of  Van  Dyke  in  the 
company,  and  taken  his  place  as  one  of  the  directors),  and 
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endorsed  by  Dean,  Wilson,  Ransavell,  Nevius,  Demott,  and 
Wilson  as  treasurer — be  having  succeeded  Ransavell  in  that 
office.  Another  renewal  for  the  full  amount  of  the  note  was 
made  May  11th,  1878,  by  a  note  at  three  months,  made  by 
Wilson,  payable  to  Demott,  and  endorsed  by  Demott,  Ne- 
vius, Ransavell,  Dean  and  Wilson.  Another  renewal  was 
made  on  the  16th  of  August,  1878,  for  the  full  amount  of 
the  note,  by  a  new  note,  at  three  months,  given  by  Wilson, 
payable  to  the  order  of  Demott,  and  endorsed  by  Demott, 
Nevius,  Ransavell  and  Wilson.  That  note  was,  on  the  16th 
of  November,  1878,  protested  for  non-payment,  and  all  the 
endorsers  duly  notified  according  to  law,  and  is  now  held 
by  the  Amwell  Bank  wholly  unpaid. 

The  notes  held  by  the  Lambertville  Bank  are  two  in 
number,  one  for  $1,000  and  the  other  for  $700,  both  renew- 
als. The  original  of  the  note  for  $1,000  was  given  January 
28th,  1878,  signed  by  the  defendant,  by  its  president  and 
treasurer,  and  endorsed  by  Wilson,  Dean,  Ransavell," Ne- 
vius, Demott,  Ease,  and  Wilson  as  treasurer,  and  was  pay- 
able at  three  months.  When  it  became  due  it  was  renewed 
for  ninety  days  by  a  note  dated  April  29th,  1878,  for  the 
same  amount,  signed  by  Wilson  and  endorsed  by  Kase, 
Dean,  Ransavell,  Nevius,  Demott  and  Wilson.  Another 
renewal  was  made  on  the  29th  of  July,  1878,  by  another 
note  for  the  full  amount,  payable  at  three  months,  signed 
by  Wilson,  and  endorsed  by  Kase,  Ransavell,  Nevius, 
Demott  and  Wilson,  and  the  last  renewal  was  made  on  the 
28th  of  October,  1878,  by  a  note  for  the  full  amount,  pay- 
able three  months  after  date,  signed  by  Wilson,  and 
endorsed  by  Kase,  Demott,  Nevius,  Dean  and  Wilson. 
That  note  was,  on  the  31st  of  January,  1879,  protested  for 
non-payment,  and  all  the  endorsers  duly  notified  according 
to  law,  and  is  now  held  by  the  bank  wholly  unpaid. 

The  original  of  the  note  of  $700  was  a  note  of  $800  given 
to  the  bank,  September  17th,  1877,  by  the  defendant,  signed 
by  it,  by  its  treasurer,  and  endorsed  by  Kase,  Dean,  Demott, 
Wilson,  Nevius,  and   Ransavell  in   his  individual   capacity 
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imd  as  treasurer.  It  was  payable  three  months  after  date. 
On  the  17th  of  December,  1877,  it  was  renewed  for  $700 
($100  of  the  principal  having  been  paid)  by  a  note  of  the 
defendant,  at  three  months,  signed  by  its  president  and  treas- 
urer, and  endorsed  by  Kase,  Ransavell,  Wilson,  Nevius, 
Demott,  Dean,  and  Ransavell  as  treasurer.  That  note  was 
renewed,  on  March  18th,  1878,  for  its  full  amount  by  a 
note,  at  three  months,  signed  by  the  company,  by  its 
president  and  treasurer,  and  endorsed  by  Nevius,  Wilson, 
Kase,  Demott,  Ransavell,  Dean  and  the  treasurer.  Another 
renewal  was  made,  on  the  20th  of  June,  1878,  for  the  full 
amount  of  $700,  by  a  note  at  ninety  days,  made  by  Wilson 
and  endorsed  by  Ransavell,  Kase,  Demott,  Nevius,  Dean 
and  Wilson ;  and  that  note  was,  on  September  21st,  1878, 
renewed  for  its  full  amount  by  a  note,  at  three  months, 
given  by  Wilson  and  endorsed  by  Kase,  Ransavell,  Nevius, 
Dean  and  Wilson.  The  last-mentioned  note  was,  on  the 
24th' of  December,  1878,  protested  for  non-payment,  and  all 
the  endorsers  duly  notified  according  to  law,  and  is  still 
held  by  the  bank  wholly  unpaid.  By  a  resolution  of  the 
board  of  directors  of  the  defendant,  passed  October  29th, 
1877,  it  was  resolved  that  the  company  give  its  note  to  the 
Amwell  Bank  for  $3,000,  at  three  months,  and  of  that 
date,  and  that  Wilson,  Dean  and  ISTevius  should  become  the 
endorsers  thereon;  and,  on  the  24th  of  December,  1877, 
another  resolution  was  adopted  that  the  company  give  a 
bond  of  indemnity  to  Ransavell,  Wilson,  Dean,  Van  Dyke 
and  Nevius  to  indemnify  and  secure  them  against  any  loss 
or  damage  which  they  or  either  of  them  might  sustaiu  as 
endorsers  on  the  note  given  to  the  Amwell  Bank  for  $3,000, 
dated  November,  1877;  also,  on  a  note  given  to  the  same 
bank  for  $750,  dated  November,  1877;  also,  on  a  note  for 
$1,000,  which  it  was  proposed  to  give  to  some  bank,  on  or 
before  the  1st  of  March  then  next,  for  the  purpose  of  taking 
up  that  note  of  $750,  and  for  other  uses  of  the  company, 
provided  those  persons  should  also  endorse  that  note;  and 
that  a  mortgage  be  executed  to  the  parties  upon  the  lot, 
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buildings  and  machinery  of  the  company  to  secure  the  pay- 
ment of  the  bond. 

On  the  27th  of  November,  1878,  it  was  resolved  that  a 
mortgage  be  executed  on  the  real  estate,  machinery  and 
fixtures  of  the  company  to  secure  Ransavell,  Wilson,  Nevius. 
Dean  and  Demott  as  endorsers  on  certain  notes.  By  the 
mortgage,  dated  November  27th,  1878,  given  in  pursuance  * 
of  that  resolution,  the  defendant  mortgaged  to  Ransavell, 
Wilson,  Kase,  Dean,  Nevius  and  Demott,  its  factory,  with 
the  engines,  machinery  &c. ;  the  proviso  being,  that  if  the 
defendant,  its  successors  or  assigns,  should  well  and  truly 
pay  or  cause  to  be  paid  to  the  Amwell  Bank,  its  successors 
or  assigns,  $3,750,  according  to  two  certain  promissory  notes 
given  by  Demott  and  Wilson  for  and  on  behalf  of  the  defend- 
ant, one  of  which  was  therein  said  to  bear  date  February 
8th,  1878,  and  to  be  for  the  payment  of  $3,000,  at  three 
months  from  its  date,  and  to  be  endorsed  b}'  Wilson,  Dean, 
Ransavell,  Nevius  and  Demott,  and  to  have  been  given  by 
Demott  and  Wilson ;  and  the  other  to  bear  date  February 
26th,  1878,  and  to  be  for  the  payment  of  $750,  at  thirty  days 
from  date,  and  to  be  endorsed  by  Wilson,  Dean,  Ransavell, 
Nevius  and  Demott,  and  to  have  been  given  by  Demott  and 
Wilson;  and  should  also  pay  or  cause  to  be  paid  to  the 
Lambertville  Bank,  its  successors  or  assigns,  $1,000,  accord- 
ing to  a  certain  other  promissory  note  given  by  Kase,  presi- 
dent, and  Wilson,  treasurer,  for  and  on  behalf  of  the 
defendant,  dated  January  28th,  1878,  and  payable  at  the 
last-mentioned  bank,  and  endorsed  by  Wilson,  Dean,  Ran- 
savell, Nevius,  Demott  and  Kase,  the  mortgage  was  to  be 
void,  but,  on  failure  of  such  payments,  to  be  and  remain  in 
full  force. 

By  another  mortgage,  dated  April  4th,  1878,  the  defend- 
ant mortgaged  to  Ransavell,  Wilson,  Kase,  Nevius  and  Dean 
the  same  property,  with  proviso  that  if  the  defendant,  its 
successors  or  assigns,  should  well  and  truly  pay,  or  cause  to 
be  paid,  to  the  Lambertville  Bank,  its  successors  or  assigns, 
according  to  a  promissory   note   given   by  Kase,  as 
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president,  and  Wilson,  as  treasurer,  for  and  in  behalf  of  the 
defendant,  which  note  was  therein  declared  to  bear  date 
March  18th,  1878,  and  to  be  for  the  payment  of  $700  in 
three  months  from  date,  and  to  be  endorsed  by  Ban  save]], 
Wilson,  Kase,  Nevius  and  Dean,  then  the  mortgage  was  to 
be  void,  otherwise  in  force. 

By  another  mortgage  given  by  the  defendant  to  Ran- 
savell,  Wilson,  Kase,  Dean,  Nevius  and  Demott,  February, 
1878,  certain  goods  and  chattels  in  the  factory  of  the 
defendant  were  mortgaged  to  them,  on  condition  that  if 
the  defendant  should  well  and  truly  pay  to  the  Amwell 
Bank,  its  successors  or  assigns,  $3,750,  according  to  two 
certain  promissory  notes,  one  of  which  was  therein  declared 
to  bear  date  February  8th,  1878,  and  to  be  for  the  payment 
of  $3,000,  three  months  after  its  date,  and  the  other  to  bear 
date  February  26th,  1878,  and  to  be  for  the  payment  of 
$750,  at  thirty  days  after  its  date,  both  of  which  were 
endorsed  by  Wilson,  Dean,  Ransavell,  Nevius  and  Demott, 
and  were  given  by  Demott  and  Wilson  for  and  on  behalf  of 
the  defendant;  and  should  well  and  truly  pay  to  the  Larn- 
bertville  Bank,  or  its  successors  or  assigns.  81,000,  accord- 
ing to  a  certain  other  note,  dated  January  28th,  1878,  pay- 
able three  months  after  date,  and  endorsed  by  Wilson,  Dean, 
Ransavell,  Nevius,  Demott  and  Kase,  and  given  by  Kase, 
president,  and  Wilson,  treasurer,  for  and  on  behalf  of  the 
defendant,  the  mortgage  was  to  be  void,  otherwise  in  force. 

In  April,  1878,  the  defendant  was,  under  the  act  concern 
ing  corporations,  by  proceedings  in  this  court,  declared  to 
be  insolvent,  and  a  receiver  was  appointed,  who,  by  order 
of  June  11th,  1878,  was  directed  to  sell  the  property  mort- 
gaged by  those  mortgages,  clear  of  encumbrance,  there 
being  upon  it  liens  the  legality  of  which  was  brought  in 
question,  and  the  property  being  of  a  character  to  deteri- 
orate in  value  pending  the  litigation.  He  sold  it  accord- 
ingly. 

On  the  7th  of  August,  1878,  Charles  M.  Pettee  filed  a  lien 
claim,  under  the  mechanics  lien  law,  against  the  defendant 
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as  builder  and  owner  of  the  factory  property,  for  §50.26. 
On  the  17th  of  May,  1878,  Caroline  AY.  Cowin  filed  a  like 
claim  for  §341.09.  On  the  15th  of  April,  1878,  Salter  & 
Wilson  filed  a  like  claim  for  §258*92.  Upon  these  claims 
no  proceedings  in  court  were  taken  after  the  filing  of  them. 
On  the  25th  of  April,  1878,  John  G.  Stair  filed  a  like  claim 
for  §85.15,  upon  which  he  subsequently  recovered  a  judg- 
ment. On  the  14th  of  June,  1878,  George  V.  Cressen  filed 
a  like  claim  for  §192.35,  on  which  he  subsequently  recov- 
ered a  judgment.  On  the  24th  of  the  same  month,  Stephen 
B.  Hill  filed  a  like  claim  for  $492.51,  on  which  he  recovered 
a  judgment.  On  the  23d  of  April,  1878,  William  Y.  Kase, 
Bro.  &  Co.  filed  a  like  claim  for  §235.44,  upon  which  they 
subsequently  recovered  a  judgment;  and,  on  the  23d  of  the 
same  month,  the  Stockton  Spoke  Works  filed  a  like  claim 
for  §28.31,  upon  which  they  subsequently  recovered  a  judg- 
ment. After  the  commencement  of  the  proceedings  in 
insolvency  in  this  court,  W.  A".  Kase,  Bro.  &  Co.  made  a 
general  assignment  for  the  benefit  of  their  creditors. 

The  Amwell  and  Lambertville  Banks  claim  subrogation 
under  the  before-mentioned  mortgages,  and  they  insist  that, 
as  to  some  of  the  lien  claims  (those  upon  which  no  proceed- 
ings were  had  after  the  filing  of  the  claim),  the  lien  is  lost. 
They  also  insist  that,  inasmuch  as,  by  the  inspection  of  the 
lieu  claim  of  Stair,  it  appears  that  there  is  no  endorsement 
of  the  issuing  of  a  summons  upon  it  (although  the  master 
reports  that  judgment  was  recovered  thereon),  Stair  must 
be  held  to  have  no  lien.  They  also  insist  that  there  should 
be  a  deduction  from  the  amount  of  the  judgments  recovered 
by  Hill  and  W.  V.  Kase,  Bro.  &  Co.,  because  of  certain  pay- 
ments made  to  them  respectively,  which  the  banks  claim 
should  be  credited  on  the  lien  claims.  The  counsel  for  the 
assignee  of  William  Y.  Kase,  Bro.  &  Co.  resists  the  claim 
of  the  banks  to  subrogation,  and  insists  that  he  is  entitled 
to  receive  out  of  the  funds  derived  from  the  sale  of  the 
mortgaged  property,  the  share  of  his  assignors  therein. 
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As  a  general  rule,  where  a  surety  or  a  person  standing  in 
the  situation  of  a  surety  for  the  payment  of  a  debt,  receives 
security  for  his  indemnity  and  to  discharge  such  indebted- 
ness, the  principal  creditor  is  in  equity  entitled  to  the  full 
benefit  of  that  security ;  and  it  makes  no  difference  that 
such  principal  creditor  did  not  act  upon  the  credit  of  such 
security  in  the  first  instance.  And  the  right  of  the  creditor 
is  the  same  when  the  security  is  a  mortgage,  or  other  lien 
given  to  the  surety  by  the  principal  after  the  principal  and 
surety  have  both  become  bound,  even  though  there  may 
have  been  no  previous  agreement  that  indemnity  should  be 
given;  and  to  entitle  the  creditor  to  enforce  this  right  in 
equity,  it  is  not  necessary  that  he  should  have  exhausted  his 
remedies  at  law  or  have  reduced  his  debt  to  judgment. 
Brandt  on  Suretyship  §  28®. 

There  can  be  no  doubt  of  the  right  of  the  banks  to  subro- 
gation in  this  case.  The  mortgages  are  expressly  on  condi- 
tion that  the  defendant  shall  pay  the  notes  given  by  the 
directors  for  and  On  behalf  of  the  defendant.  It  appears 
by  the  testimony,  as  well  as  by  the  minutes  of  the  defend- 
ant, that  the  loans  which  were  made  upon  the  notes  of 
which  the  notes  now  held  by  the  banks  are  renewals,  were 
of  money  borrowed  for  and  which  went  to  the  defendant, 
and  was  used  in  its  business.  Subrogation  will  be  decreed 
accordingly.  This  disposes  of  the  claim  made  by  the 
assignee  of  William  V.  Kase,  Bro.  &  Co. 

The  position  taken  by  the  banks  against  the  lien  claims 
cannot  be  supported.  It  appears  by  the  statement  of  coun- 
sel, on  the  hearing,  that  some,  if  not  all,  of  the  lien  claims 
upon  which  nothing  was  done  after  the  filing  of  the  claims, 
were  agreed  to  or  adjusted  by  agreement  with  the  receiver. 
It  is  urged  that  the  receiver  had  no  power  to  make  such 
settlement;  but  it  is  clear  that  the  receiver  not  only  has  the 
power  under  the  act,  but  it  is  his  duty  to  settle  and  adjust 
the  claims  of  encumbrance  and  other  creditors  of  the  estate. 
He  acts  for  this  court,  and  may  have  its  aid  and  direction, 
if  he  requires  it,  in  any  case  of  doubt  or  difficulty,  and 


132  CASES  IN  CHANCERY.  [32  Eq4 

Demott  v.  Stockton  Paper  Ware  Mfg.  Co. 

those  who  are  aggrieved  by  his  decision  may  appeal  to  this 
court  under  the  statute.  It  was  the  object  of  the  act  not 
only  to  prevent  an  unequal  distribution  of  the  property  of 
an  insolvent  corporation,  but  also  to  save  it  from  the  costs 
of  litigation  and  the  consequent  depreciation  which  must 
arise  from  the  delay  incident  to  settling  the  status  and 
claims  of  encumbrancers  upon  it. 

In  Smith  v.  The  Trenton  Delaware  Falls  Co.,  3  Gr.  Ch. 
505,  it  was  said  by  the  court,  that  the  receivers  have  the 
authority,  and  it  is  their  duty,  to  settle  the  priorities  of 
encumbrancers,  and  in  case  of  dissatisfaction  an  appeal  to 
the  chancellor  is  expressly  given ;  and  that  in  settling  pri- 
orities they  must  inquire  into  the  validity  of  the  several 
claims,  and  refuse  to  allow  any  which  they  may  believe  to 
be  fraudulent  or  illegal.  See,  also,  Suydam  v.  Receivers  of 
the  Bank  of  New  Brunswick,  2  Gr.  Ch.  11 \i ;  State  Bank  at 
New  Brunswick  v.  Receivers  of  Bank  of  New  Brunswick,  Id. 
266,  and  Kelly  v.  Neshanic  Mining  Co.,  3  Hal  Ch.  579. 

As  to  those  lien  claims  which  have  passed  into  judgment 
with  the  knowledge  of  the  receiver,  the  judgments  should 
be  regarded  as  conclusive.  Jacobus  v.  Mid.  Ben.  Life  Ins. 
Co.,  m  C.  K  Gr.  604.. 

It  may  be  remarked,  in  regard  to  the  claim  of  Stair,  to 
which  the  objection  is  made  that  the  issuing  of  summons  is 
not  endorsed  upon  it  (as  before  stated,  it  appears  that  the 
claim  has  passed  into  judgment),  that  the  claim  was  filed 
two  days  after  the  commencement  of  the  proceedings  in 
insolvency.  While  a  creditor  claiming  a  lien  may,  under 
such  circumstances,  by  an  application  to  the  court,  be  per- 
mitted to  pursue  his  claim  to  judgment,  for  the  purpose  of 
establishing  his  right  to  the  lien,  and  the  amount  which  is 
due  thereon,  it  is  not  necessary  that  he  should  do  so  unless 
required  by  the  court  or  the  receiver.  Therefore  the  same 
diligence  is  not  required  of  a  lien  claimant  in  regard  to  the 
issuing  of  summons  upon  his  claim  after  a  decree  of  insol- 
vency in  such  a  case  as  this,  as  before.  The  appointment 
of  a  receiver  operates  practically  to  stay  suits  which  are  in 
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progress  for,  or  with  a  view  to  the  establishment  of,  liens 
upon  the  property  of  the  insolvent  corporation. 

The  questions  which  are  raised  in  regard  to  the  allowance 
of  credits  upon  the  claims  of  Hill  and  William  V.  Tlase,  Bro, 
<fc  Co.,  respectively,  appear  to  have  been  adjudicated  upon  in 
the  suits  upon  the  lien  claims,  and  will  not,  under  the  cir- 
cumstances, be  again  examined  here. 

There  will  an  order  in  accordance  with  these  views. 


Tradesmen's  Building  &c.  Association 

v. 

Charles  Thompson  and  others. 

1.  Where  a  payment  is  made  by  a  stranger  to  a  debtor,  in  the  expecta- 
tion of  being  substituted  in  the  place  of  the  creditor,  he  is  entitled  to 
subrogation. 

2.  The  complainant  advanced  money  to  a  debtor  to  discharge  two 
mortgages  on  the  debtor's  lands,  the  first  one  for  $1,500  and  the  second 
for  $500,  and  to  receive  in  their  place  a  first  mortgage  for  $2,200.  The 
$1,500  mortgage  was  so  paid  and  discharged,  but  the  second  one,  although 
paid  and  cancelled  of  record,  was  at  the  time  in  the  hands  of  an 
innocent  assignee,  and,  being  cancelled  without  his  knowledge,  was 
re-instated. — Held,  that  the  complainant  was  entitled  by  subrogation  to 
the  rights  of  the  $1,500  mortgage. 


Bill  to  foreclose. 

Mr.  M.  V.  Bergen  and  Mr.  P.  L.  Voorhees,  for  complainants. 

Mr.  J.  M.  Scovel,  for  defendants  Isaac  Jeanes  &  Co.  and 
Joseph  Franklin. 

The  Chancellor. 

Alter  the  decision  in  this  cause  was  announced  [Trades- 
men''s  Building  £c.  Association  v.  Thompson,  4.  Stew.  536),  leave 
was  given  to  the  complainants  to  amend  their  bill  so  as  to 
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claim  subrogation  to  the  rights  of  the  holders  of  the  Wal- 
lace mortgage  at  the  time  when  it  was  cancelled.  The  bill 
was  amended  accordingly,  and  testimony  has  been  taken  in 
reference  to  the  subject  of  the  amendment. 

The  complainants  took  their  mortgage,  which  is  for  $2,200 
and  interest,  upon  Thompson's  property,  with  the  under- 
standing that  it  was  to  be,  and  in  fact  was,  the  first  encum- 
brance. There  were,  at  the  time  of  the  negotiation  for  the 
loan  which  their  mortgage  was  given  to  secure,  two  mort- 
gages on  the  property,  the  first  for  81,500  and  interest, 
called  the  Wallace  mortgage,  the  other  for  $500  and  inter- 
est, called  the  Franklin  mortgage.  This  latter  mortgage 
had,  before  that  time,  been  assigned  by  Franklin  to  Isaac 
Jeanes  &  Co.  of  Philadelphia,  who  then  were  entitled  to  it 
under  the  assignment.  The  complainants,  however,  appear 
not  to  have  known  of  the  assignment,  or  that  Franklin  was 
not  the  owner  of  the  mortgage.  When  they  agreed  to 
advance  the  $2,200,  they  did  so  on  the  understanding  with 
the  mortgagor  that,  in  order  that  their  mortgage  should  be 
the  first  encumbrance,  the  Wallace  mortgage  should  be  paid 
off  out  of  the  money  lent,  and  it  was  paid  accordingly,  and 
was  cancelled.  The  Franklin  mortgage  was  also  cancelled 
in  pursuance  of  an  agreement  which  their  agent  and  their 
attorney  swear  was  made  by  Franklin,  that  it  should  be 
cancelled,  and  a  new  one  for  the  same  amount  taken 
instead,  to  be  subsequent  to  the  complainants'  mortgage. 
Franklin  denies  that  he  ever  made  such  an  agreement,  and 
the  cancellation  has  been  held  to  have  been  unauthorized. 

Under  the  circumstances,  the  complainants  are  entitled 
to  the  subrogation  which  they  ask.  They  are  in  no  sense 
volunteers.  They  paid  off  the  Wallace  mortgage  in  the 
confidence  that  they  would  have  the  same  security  for  that 
money  which  the  holder  of  that  mortgage  had — the  first 
encumbrance  on  the  property.  The  complainants  agreed 
with  the  debtor  that,  upon  paying  the  debt  for  him,  they 
should  be  substituted  in  the  creditor's  place.  The  right  of 
subrogation  could  thus  be  acquired  under  the  civil  law. 
Domed  §  1781. 
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A  person  who  has  lent  money  to  a  debtor,  may  be  subro- 
gated by  the  debtor  to  the  creditor's  rights,  and  if  the 
party  who  has  agreed  to  advance  the  money  for  the  purpose, 
employs  it  himself  in  paying  the  debt  and  discharging  the 
encumbrance  on  land  given  for  its  security,  he  is  not  to  be 
regarded  as  a  volunteer.  Dixon  on  Subrogation  165 ;  Paine 
v.  Batfiaway,  8  Vt.  212. 

The  real  question  in  all  such  cases  is,  whether  the  pay- 
ment made  by  the  stranger  was  a  loan  to  the  debtor  through 
a  mere  desire  to  aid  him,  or  whether  it  was  made  with  the 
expectation  of  being  substituted  in  the  place  of  the  creditor. 
If  the  former  is  the  case,  he  is  not  entitled  to  subrogation  ; 
if  the  latter,  he  is.  Coe  v.  N.  J.  Midland  B.  JR.  Co.,  4-  Stew. 
106,  136. 

No  injustice  is  done  to  the  holders  of  the  Franklin  mort- 
gage by  the  subrogation;  their  position  is  precisely  the 
same  as  it  would  have  been  had  not  the  Wallace  mort- 
eraere  been  cancelled. 

There  will  be  a  decree  in  accordance  with  these  views. 


Sarah  A.  Williams  and  others 

i'. 
Cornelius  Vreeland  and  others. 

The  evidence  showed  that  Cornelius  Vreeland,  in  consideration  of  a 
legacy  of  $30,000  to  him,  promised  the  testator  verbally  to  give  com- 
plainants $10,000  thereof;  that  Vreeland,  after  testator's  death,  admit- 
ted the  trust  orally,  and,  also,  executed  a  written  promise  to  that 
effect,  without  any  deceit  or  misrepresentation. — Held,  that  specific 
performance  of  such  promise  would  be  decreed,  nbtwithstanding  a 
subsequent  retraction  of  the  written  promise. 


Note. — The  following  cases  show  under  what  circumstances  courts 
will  enforce  parol  promises,  made  by  legatees  to  testators,  to  influence 
gifts  to  themselves : 

In  Rookv  Eliz.  164  father  intended  to  charge 

his  lands  with  £4  per  annum   for  each  of  his   two  youngest  sons,  but 
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Bill  for  relief.     On  final  bearing  on  pleadings  and  proofs. 
Mr.  W.  H.  Vredenburgh,  for  complainants. 

Mr.  B.  A.  Vail,  for  defendants. 

The  Chancellor. 

The  complainants  (who  are  the  children  of  Eliza  Saunier, 
deceased),  seek,  by  this  suit,  to  recover  $10,000,  and  inter- 
est thereon,  from  the  defendants,  part  of  the  amount  of 
a  legacy  of  $30,000  given  by  Henry  Frost,  deceased,  late  of 
Richmond  county.  Staten  Island,  their  great-uncle,  to  his 
nephew  (their  uncle),  Cornelius  Vreeland,  now  deceased,  by 
his  will,  dated  November  20th,  1870. 

Henry  Frost  died  in  May,  1875,  and  his  will  was  admitted 
to  probate  on  the  21st  of  September  following.  It  declares 
no  trust  as  to  the  legacy  of  830,000,  but  simply  gives  it  to 
Cornelius  Vreeland.  The  language  is  :  "I give  and  bequeath 
to  my  nephew,  Cornelius  C.  Vreeland,  830,000."  The  com- 
plainants allege  that  §10,000  of  the  amount  of  it  was  given 


the  eldest  promised,  if  he  would  forbear,  to  pay  them,  to  which  the 
younger  sons  agreed. — Held,  that  assumpsit  was  well  brought. 

In  Button  v.  Toole,  Ventr.  318,  2  Leo.  210,  T.  Jones  102  {1678),  the 
father  of  the  plaintiff's  wife  being  seized  of  a  wood,  which  he  intended 
to  sell  to  raise  portions  for  younger  children,  the  defendant  being  his 
heir,  promised  the  father,  in  consideration  of  tiis  forbearing  to  sell  it, 
to  pay  plaintiff's  wife  £1,000.     Hell,  that  assumpsit  would  lie. 

In  Thynn  v.  Thynn,  1  Yern.  296  [1684),  a  son,  by  deceitfully  promis- 
ing his  mother  that  he  would  hold  the  executorship  of  his  father's 
estate  in  trust  for  her,  procured  his  father  to  alter  his  will  and  thereby 
remove  his  mother  and  substitute  himself. — Held,  that  equity  would 
enforce  the  trust. 

In  Devenish  v.  Baines,  Finch  4  (1689),  a  copy-holder,  intending  to 
leave  to  his  godson  the  greater  part  of  his  copy-hold,  his  wife  persuaded 
him,  on  promising  to  carry  out  his  wishes,  to  leave  it  all  to  her. — Held, 
that  she  was  a  trustee  lor  the  godson's  portion. 

In  Sellac  v.  Harris,  2  Eq.  Cos.  Air.  J,0.  5  Vin.  Air.  521  \  -U  (1709),  a 
father  purchased  lands  with  hi-  second  son's  money,  and.  on  his  death- 
bed, obtained  from  his  eldest  son  a  promise  to  convey  them  to  the 
second  son. — Held,  enforceable. 

In  Chamberlain  v.  Chamberlain,  2  Eq.  ('us.  Air.  1^3.2  Freem.  34  (167S), 
a  father  being  about  to  alter  his  will,  lor  fear  there  should  not  be 
sufficient   to  pay  all  of  the  legacies   thereby  given,  his  heir  and  also 
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to  the  legatee  in  trust  for  them,  and  on  a  promise  on  his 
part  to  the  testator,  that  if  the  latter  would  give  him  a  legac}7 
of  $30,000,  he  would  pay  over  $10,000  of  the  amount  to  the 
children  of  his  (the  legatee's)  sister,  Eliza  Saunier. 

Where  a  testator,  in  confidence  in  the  parol  promise  of 
another,  to  pay  money  out  of  a  legacy  to  he  given  to  him 
by  the  will,  makes  the  bequest,  and  omits  to  make  the  pro- 
vision for  the  payment  directly  to  the  person  to  whom  it  is 
to  be  made,  the  legatee  will  be  held,  in  ecpiity,  to  perform 
his  promise,  and  will  be  held  to  be  a  trustee  for  the  person 
to  whom  the  payment  is  to  be  made,  to  the  amount  of  the 
payment,  Story's  Eq.  Jur.  §781;  Chamberlain  v.  Agar,  2 
Ves.  £  B.  259  ;   Church  v.  Ruland,  64,  Pa.  St.  432. 

Said  Lord  Eldon,  in  Strickland  v.  Aldridge,  9Ves.  516 :  "If 
a  father  devises  to  his  youngest  son,  who  promises  that  if 
the  estate  is  devised  to  him,  he  will  pay  £10,000  to  the 
eldest  son,  this  court  will  compel  the  former  to  discover 
whether  that  passed  in  parol;  and,  if  lie  acknowledged  it, 
even  praying  the  benefit  of  the  statute,  he  would  be  a  trustee 
to  the  value  of  the  £10,000." 


executor,  promised  him,  if  he  would  not  alter  it,  to  pay  the  legacies. — 
Held,  that  whatever  be  the  amount  of  the  assets,  the  son  was  liable. 

In  Oldham  v.  Litchford,2  Freem.  284,  ®  Vern.  506  {1705),  a  testator  was 
inserting  in  his  will  an  annuity  of  £40,  when  testator's  brother 
requested  that  it  be  omitted,  and  said,  as  he  was  a  Christian,  he  would 
take  care  to  see  it  paid. —  Held,  that  the  brother  should  pay  it.  See 
Jones  v.  Nabbs,  1  Eq.  Cas.  Abr.  404  {17 IS). 

In  Drakeford  v.  Wilks,  3  Atk.  539  (17J/.7),  a  testatrix  had  given  a  bond 
to  the  plaintiff;  afterwards,  she  gave  it,  by  a  new  will,  to  A.  W.,  on 
her  promising  to  give  it  to  plaintiff  at  her  own  death. — Held,  that 
evidence  of  A.  W.'s  declarations,  after  the  will  had  been  made,  were 
admissible,  and  that  plaintiff  could  recover  the  bond  from  A.  W.'s 
representatives. 

In  Beech  v.  Kenningale,  1  Wils.  227,  1  Ves.  Sr.  l."h  Ami.  67  {1748),  a 
testator  was  about  to  alter  his  will  and  leave  his  nephew  £100  ;  where- 
upon his  executor  told  him  he  need  not  alter  it,  for  that  he  would  pay 
the  nephew  the  £100,  which,  after  testator's  death,  he  refused  to  do. — 
Held,  that  the  nephew  was  entitled  to  relief  on  the  ground  of  fraud. 
Also,  Marriot  v.  Marriot,  1  Str.  666  \  1726)  :  Chamberlain  v.  Agar,  2  Ves.  db 
]:.  259  1  1818). 

In  Barrow  v.  Greenough,  S  Ves.  152  {1796  .  a  testator,  after  having 
given  1  legacy  to  his  sister,  desired  to  add  more  thereto,  ami  his 
executor  told  him  that  he  would  pay  her  such  additional  amount,  and 
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In  the  case  in  hand,  Sarah  Ann  Williams,  one  of  the  com- 
plainants, after  the  testator's  death,  and  six  days  before  the 
will  was  offered  for  probate,  having  been  informed  by  the 
executor  that  the  testator  had  told  him  that  he  had  left  to 
Cornelius  Vreeland  §30,000,  of  which  810,000  were  intended 
for  the  complainants,  and  that  Vreeland  had  promised  the 
testator  to  pay  that  money  to  them,  went  to  Vreeland,  and, 
stating  to  him  what  the  executor  had  told  her,  asked  him 
if  he  had  made  such  a  promise  to  the  testator,  to  which  he 
replied  that  he  "  once  did."  She  thereupon  asked  him  if  he 
would  put  the  promise  in  writing,  to  which  he  replied  in  the 
affirmative,  and  thereupon  the  following  paper  was  drawn, 
which  was  signed  by  him: 

"  Prospect  Plains,  Sept.  1st.  1875. 

"  I  do  hereby  certify  that  if  I  receive  $30,000  from  the  estate  of  Henry 
Frost,  I  will  pay  to  the  children  of  my  sister  Eliza  the  sum  of  §10.000. 

Cornelius  Vreeland." 

He  delivered  this  paper  to  Mrs.  Williams.  On  the  14th 
of  the  same  month  of  September,  he  signed  another  paper, 
a  copy  of  which,  was  served  on  Mrs.  Williams  on  the  16th, 


that  it  was  unnecessary  for  testator  to  make  a  new  will  to  effect  his 
purpose. — Held,  that  the  executor  could  be  compelled  to  do  so.  See 
Byrn  v.  Godfrey,  4  Ves.  10  {1798)  ;  Meslaer  v.  Gillespie,  11  Ves.  638  (1806)  ; 
Dixon  v.  Olmius,  1  Cox  414  { 1787). 

In  Podmore  v.  Gunning,  5  Sim.  485  (1832),  7  Sim.  644  (1836),  natural 
children  of  the  testator  alleged  that  his  wife  had  promised,  in  con- 
sideration of  his  giving  her  the  whole  estate,  to  leave  it  to  them  at  her 
death. — Held,  to  establish  a  trust  in  favor  of  complainants.  See  Ex 
parte  Fearon,  5  Ves.  6 

In  Bulkley  v.  Wilford,  2  CI.  &  Fin.  177,  8  Bligh  111  (1834),  after  a  tes- 
tator had  made  his  will,  leaving  certain  of  his  lands  to  his  wife,  his 
heir  presumptive,  who  was  a  lawyer,  advised  him  to  have  a  fine  levied 
on  those  lands,  concealing  from  him  the  fact  that  such  fine,  which  was 
afterwards  levied,  operated  as  a  revocation  of  the  will. — Held,  that  the 
heir  held   as  trustee  for  the  widow.     Se  in,  Beat.  157 

(1828);   Nanney  v.  Willian  ,   18  Ves. 

475  (1812)  :    If 

DeG.  &  J.  238  (1S57):  Popham  v.  Brooke,  4  Russ.  8;    D 
]fvl.   &  1  rs  Case.  84  v.  Weait 

DeG.  M.&  G. 801(1854    ;    Walk  r  v.  Smith,  29   Reav.  394(1861);    1 
v.  Gumming,  'I  (1859);  llhtdeJl  v.  Johnson,  26  Gratt.  152 

In  Chester  v.Urwick,  28  Beav.  487  (1856),  a  sister  wrote  thus  to  her 
brothei' :     "As  you  have  kindly  promised,  if  I  do  not  make  my  will,  my 
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and  on  another  of  the  complainants  (Michael  Saunier)  on 
the  24th  of  September.     The  paper  was  as  follows  : 

"To  Sarah  Ann  Williams  and  others,  heirs  at  law  of  Eliza  Saunier, 

deceased  : 

"Please  take  notice  that  I  utterly  disavow  the  paper  heretofore  signed 
by  me,  giving  a  certain  interest  in  the  legacy  bequeathed  to  me  in  and 
by  the  last  will  and  testament  of  Henry  Frost,  late  of  Richmond 
county,  deceased,  to  the  heirs  at  law  of  Eliza  Saunier,  deceased.  You 
will  further  take  notice  that  I  hereby  decline  to  carry  the  same  into 
effect,  and  will  refuse,  and  hereby  refuse,  to  pay  any  portion  of  said 
legacy  to  either  or  any  of  the  heirs  at  law  of  said  Eliza  Saunier, 
deceased,  and  do  hereby  forbid  the  executors,  appointed  or  to  be 
appointed  in  the  matter  of  said  will,  to  pay  any  portion  of  said  legacy 
so  bequeathed  to  me,  by  any  pretended  authority  given  by  me,  in  said 
paper  above  mentioned,  and  I  hereby  demand  that  said  paper  be 
delivered  to  me. 

"September  14th,  1875.  Cornelius  Vreeland." 

On  the  15th  of  the  same  month  of  September,  Vreeland 
assigned  to  one  of  his  sons  the  legacy  of  §30,000,  in  trust, 
to  divide  it  equally  among  Vreeland's  children,  including 
the  trustee.     The  will  was  admitted  to  probate  in  the  latter 


wishes  shall  be  fulfilled,  &c,"  and  then  specified  how  she  desired  her 
property  distributed.  She  died  intestate,  and  her  brother  was  her 
heir.  The  evidence  as  to  the  brother  ever  having  seen  the  writing,  or 
having  afterwards  promised  to  carry  out  his  sister's  request,  was  con- 
flicting.— Held,  insufficient  to  charge  him. 

In  Norris  v.  Frascr,  L.  It.  {15  Eq.) \  318  (1872),  a  tpstator  gave  a  residue 
in  trust,  to  pay  the  income  to  a  married  woman.  It  was  proved  that 
such  woman  promised  (and  her  husband  assented)  the  testator  to  give 
N.  an  annnity  for  lite,  in  consideration  of  such  residuary  gift. — Held, 
that  the  income  of  the  residuary  gift  was  Liable  for  N.'s  annuity. 

In  Johnson  v.  Ball,  2  DeG.  &  Sm.  85  {1851),  a  testator  gave  a  policy 
of  assurance  to  two  trustees,  ''  to  hold  the  same  upon  uses  appointed 
by  letter  signed  by  them  and  myself."  No  such  letter  then  existed, 
but  the  testator  had  previously  asked  the  trustees,  and  they  nad  con- 
sented, to  accept  the  bequest  for  the  benefit  of  certain  persons  whom 
he  lontr  afterwards  specified  in  a  letter  to  the  trustees.  He  also  signed 
an  unattested  memorandum  to  the  same  effect. — Held,  invalid  as  a  will, 
or  as  a  gift  inter  vivos. 

in  Hoge  v.  Hoge,  1  Watts  163  [1832),  a  testator  remarked  to  the  scriv- 
ener, that  as  regards  the  devise  to  his  brother  John,  it  was  a  trust,  ami 
that  he  had  no  other  way  of  doing  it  :  he  must  leave  it  entirely  to  John's 
honor.     John  afterwards   told  the  scrivener  that  it  was  intended   for 
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part  of  the  same  month.  Vreeland  died  December  9th, 
1877,  about  two  years  afterwards. 

Cornelius  Vreeland  was  undoubtedly  of  sound  mind  when 
he  made  the  admission  and  signed  the  paper  of  the  1st  of 
September.  It  appears,  by  the  testimony  of  all  the  wit- 
nesses, that,  although  he  was  an  aged  man,  he  fully  com- 
prehended the  business  in  which  he  was  engaged,  and 
understood  his  rights  and  recognized  his  duty  therein. 
According  to  the  testimony  of  John  Garabrant,  his  son-in- 
law,  sworn  for  the  defendants,  when  Mrs.  Williams,  on  that 
occasion,  asked  him  if  he  did  not  think  the  #10,000  of  which 
she  was  speaking,  part  of  the  legacy  of  $30,000,  was  meant 
for  the  complainants,  he  answered,  "I  don't  know;  maybe 
he  did  mean  so."  She  then  asked  him  if  he  would  be  will- 
ing to  give  a  paper  to  the  effect  that  he  was  to  give  them 
$10,000,  to  which  he  replied,  "No;  I  won't  give  you  §10,000 
of  my  money ;  I  don't  know  whether  I  am  going  to  get  any 
myself."  She  then  said,  "If  you  get  $30,000,  will  you  give 
us  the  $10,000?"  and  he  responded,  "Yes,  if  I  get  it."     ' 

It  appears,  by  the  testimony  of  Mr.  Edsall,  who  went  with 


young  William,  an  illegitimate  son. — Held,  that  William  could  recover 
thereon. 

In  Gaullaher  v.  Gaullaher,  5  Watts  200  (1836),  a  testator  designed  to 
give  plaintiff  a  legacy  of  $5,000,  but  when  his  will  was  written  it  was 
agreed  between  the  testator  and  residuary  legatee,  in  the  presence  of 
the  scrivener,  that  the  legacy  should  be  omitted,  and  in  lieu  thereof 
the  residuary  legatee  should  give  his  own  notes  to  the  plaintiff  for  the 
$5,000,  which  he  did  subsequently. — Held,  that  the  residuary  legatee's 
administrators  were  liable  on  such  notes. 

In  Jones  v.  McKee,  3  Pa.  St.  496  (1SJ+6),  6  Pa.  St.  425  {1847),  a  mother 
gave  lands  equally  to  her  son  and  daughter.  The  son,  being  financially 
involved,  persuaded  his  mother  to  give  all  the  Lands,  by  codicil,  to  his 
sister,  who  would  hold  one-half  of  such  devise  in  trust  for  him,  to 
which  she,  when  interrogated  by  her  mother,  assented,  and  the  codicil 
was  so  drawn. — Held,  that  the  sister  was  a  trustee  for  her  brother  as  to 
one-hall'  of  the  lands,  and,  also,  that  subsequent  parol  admissions  of 
the  sister  and  her  husband  were  admissible  to  establish  the  trust. 

In  Church  v.  Ruland,  64  Pa.  St.  432  (1870),  a  devise  to  one  on  a  parol 
promise  to  leave  it  to  others  specified,  alter  her  death,  is  binding  and 
enforceable  after  the  death  of  the  devisee  without  carrying  out  her 
promise. 

In  Browne  v.  Browne,  1  Harr.  &  Johns.  430  (1803),  a  father  devised  all 
of  his  lands  to  his  eldest  son,  on  a  parol  promise  that  if  certain    lands 
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Mrs.  Williams  to  Vreeland's  on  that  occasion,  that  Vreeland 
readily  acknowledged  that  lie  had  once  promised  the  testator 
to  give  the  complainants  $10,000  out  of  the  legacy  of 
$30,000,  and  he  as  readily  consented  to  sign  a  paper  to 
evidence  his  promise;  that  he  said  he  could  not  draw  the 
paper,  and  thereupon  Mrs.  Williams  said  that  Mr.  Edsall 
would  do  it.  Mr.  Garabrant  then  suggested  that  Vreeland's 
son  Cornelius  had  better  be  consulted,  as  he  was  in  the  habit 
of  doing  his  father's  business,  but  the  su°'°;estion  seems  to 
have  had  no  weight  with  Vreeland.  Mrs.  Garabrant, 
Vreeland's  daughter,  then  asked  him  if  she  should  get 
paper,  to  which  Vreeland  replied,  "Yes."  Edsall  then 
asked  him  if  it  was  his  request  that  he  should  draw  the 
paper,  and  Vreeland  said  "Yes."  Mrs.  Garabrant  then 
brought  paper  and  ink,  and  Edsall  drew  the  paper.  He 
says  Vreeland  then  immediately  signed  it.  He  says  he 
thinks  he  read  it  to  Vreeland.  He  further  says  that  Vree- 
land, on  being  asked  if  he  was  content  with  what  he  had 
done,  said  he  was  satisfied. 

A  few  days  after  this  transaction,  Mr.  Dey  spoke  to  Vree- 


should  afterwards  be  devised  to  such  son  by  a  third  person,  as  was 
expected,  he  would  turn  over  testator's  lands  to  his  younger  brothers. 
— Held,  enforceable,  after  such  son  received  the  other  devise. 

In  Owing' s  Case,  1  Bland  370  (1826),  a  brother  declared  his  intention 
to  devise  his  estate  to  his  sister,  whereupon  his  mother  dissuaded  him, 
promising  that  if  he  would  leave  his  estate  to  another  sister,  she  (the 
mother)  would  provide  for  the  first  intended  devisee,  and  corroborated 
her  intentions  by  promises  after  testator's  death. — Held,  that  she  was 
liable. 

In  Gaither  v.  Gaither,  3  Md.  Ch.  158  (1851),  a  testator  was  about  to 
devise  lands  to  two  grandsons  equally,  when  their  father  said  to  testa- 
tor that  they  were  young  and  unable  to  take  care  of  it,  and  that  if  tes- 
tator would  give  it  to  him  he  would  transfer  it  to  them  when  capable 
of  managing  it.  or  at  his  death,  which  testator  did.  The  father  after- 
wards conveyed  the  lands  to  his  three  daughters,  and  died  intestate. 
Relief  was  refused  on  the  ground  of  laches. 

In  McLellan  v.  McLean,  2  Head  681,,  (1850),  a  testator,  who  had  no 
children,  iiave  all  his  estate  to  his  wife,  on  her  verbal  promise  to  divide 
it  by  her  will  equally  among  his  and  her  relatives. — Held,  enforceable 
after  her  death  and  disposition  of  the  property  in  a  different  manner. 

In  Williams  v.  Fitch,  18  N.  Y.  51^6  (1850),  an  aunt  promised,  if  plain- 
tiff's father  would  not  bequeath  $2,000  to  plaintiff,  but  give  it  to  her 
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land  on  the  subject,  saying  that  he  had  seen  what  he  (Vree- 
land) had  done  [he  had  seen  the  paper  of  September  1st], 
and  thought  it  was  a  generous  act,  and  that  he  deserved 
credit,  as  it  seemed  that,  by  the  will,  he  had  the  thing  in  his 
own  hands,  and  that  it  had  saved  the  complainants  a  great 
deal  of  uneasiness  and  trouble,  and  that  he  supposed  the 
thing  was  then  fixed  up,  and  he  added,  "I  don't  suppose 
that  you  thought  you  were  giving  $10,000  of  your  money  to 
them,"  to  which  Vreeland  replied,  "No,"  that  the  reason 
why  he  did  it  was  that  he  thought  that  his  uncle  Harry 
(the  testator)  intended  that  he  should  do  so.  Subsequently, 
after  the  paper  of  the  14th  of  September  (the  notice  of 
retraction)  had  been  served,  Vreeland  told  Mr.  Dey  that  his 
boys  had  objected  to  the  written  promise  he  had  given,  and 
to  Mrs.  Dey  he  said  that  his  family  would  not  permit  him  to 
perform  the  promise  he  had  made. 

The  testator  had  confidence  in  Vreeland.  The  latter 
visited  him  and  transacted  some  of  his  business  for  him. 
The  testimony  of  persons  not  parties  to  the  suit,  leaving  out 
of  consideration  all  the  rest  of  the  testimonv,  establishes  the 


instead,  to  hold  the  same,  with  the  accumulations,  for  plaintiff's  ben- 
efit.— Held,  to  constitute  a  trust  in  favor  of  plaintiff. 

In  Dowel  v.  Tucker,  41  Conn.  197  {1874),  %$  Am.  Law  Reg.  477,  after  a 
testatrix  had  given  all  of  her  estate  to  the  defendant,  she  changed  her 
mind,  and  wanted  to  so  alter  her  will  as  to  give  a  portion  to  plaintiff, 
whereupon  defendant  said  to  her:  ';  You  are  weak,  and  need  not  exe- 
cute a  codicil  in  order  to  give  plaintiff  what  you  desire;  let  the  will 
stand,  and  I  will  transfer  plaintiff's  share  to  him." — Held,  that  defend- 
ant was  a  trustee  for  so  much  as  testatrix  had  intended  to  give  plaintiff. 

In  Hooker  v.  Axford,  33  Mich.  4&4  [1876),  by  advice  of  an  attorney,  a 
married  woman's  lands  were  devised  to  the  attorney  and  another 
person  on  a  parol  promise  of  the  attorney  to  hold  such  lands  for  the 
benefit  of  her  husband.  The  attorney  admitted  the  trust,  and  was 
willing  to  convey  his  moiety  to  the  husband  ;  his  co-tenant  denied  it. — 
Held,  that  the  co-tenant  was  also  a  trustee,  the  husband  having  been 
111  possession  for  several  years,  although  the  husband  was  the  only  wit- 
ness to  prove  the  trust. 

In  Brook  v.  Chappell,  34  Wis.  405  (1874),  a  testator  who  had  given  his 
whole  estate  to  James,  believing  himself  in  extremis,  called  James  to  his 
bedside,  and,  in  the  presence  of  several  witnesses,  told  him  there  were 
several  persons  to  whom  he  wished  to  give  something,  and  directed 
. I aiii.s  to  write  them  down,  naming  them,  which  he  thereupon  did,  and 
finally  charged  James  to  carry  out  those  directions  as  faithfully  as  the 
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fact  that  Vreeland  admitted  that  the  legacy  of  $80,000  was 
§10,000  more  than  he  had  expected  to  receive  from  the 
testator,  and  that  he  had  promised  the  latter  to  pay  $10,000 
to  the  complainants.  His  assignment  of  the  legacy  to  his 
son,  in  trust  for  his  family,  seems  to  have  been  means  taken 
by  the  family  to  defeat  the  claim  of  the  'complainants. 
There  is  no  evidence  of  deceit  in  the  transaction  which 
resulted  in  the  written  promise.  There  was  no  secrecy  nor 
any  concealment.  What  was  said  and  done  took  place  in 
the  presence  of  Vreeland's  daughter  and  her  husband. 
Vreeland's  action  in  making  the  admission  and  the  promise 
in  writing,  was  entirely  voluntary.  The  promise  is,  under 
the  circumstances,  evidence  of  a  trust. 

In  Butledge  v.  Smith,  1  McCord  69,  a  testator,  after  having 
made  a  will,  by  which  he  made  a  very  minute  distribution 
of  his  estate  among  his  family,  which  was  numerous,  and  in 
which  distribution  lie  gave  a  legacy  of  £300  to  each  of  his 
grandchildren,  subsequently  revoked  the  will  by  another, 
by  which  he  gave  all  his  estate  absolutely  to  his  wife.  She, 
after  his  death,  executed  and  delivered  an  acknowledgment 


ones  contained  in  the  will,  to  which  request  James  made  no  response, 
or,  perhaps,  said  "well."' — Held,  that  James  was  chargeable  with  the 
payment  of  the  sums  mentioned.  See  Richardson  v.  Adams,  10  Yerg.  273 
(1837). 

In  Be  Laurencel  v.  Be  Boom,  lf8  Cal.  581  (1874),  a  testator  gave  all  of 
his  property  to  his  nephew  absolutely.  On  the  same  day,  he  wrote  a 
letter  to  the  nephew,  explaining  how  he  desired  him  to  distribute  the 
property,  which  letter  the  nephew  endorsed  with  an  acknowledgment 
of  its  binding  effect  upon  him,  and  signed  it. — Held,  sufficient  to  ren- 
der him  liable  to  the  persons  named  in  the  letter  as  cestuis  que  trust. 
See  Probt/  v.  Bandor,  28  Beav.  504  (I860) ;  McCormick  v.  Grogan,  B.  B. 
(4  H.  of  B.)  82  (1869) ;  Kingsbury  v.  Burnside,  58  III.  310  (1871). 

In  Willia',  d,  73  Pa.  St.  249  (1873),  a  testator  gave  his  whole 

estate  to  his  executor  in  trust,  to  select  and  purchase  a  lot  in  P., 
thereon  to  erect  a  building,  &c.  He  afterwards  purchased  a  lot  him- 
self, and  directed  that  the  building  should  be  put  thereon,  and  ver- 
bally requested  bis  executor  to  so  carry  out  Ids  wishes,  which  the 
executor  promised  to  do. — Held,  binding  on  the  executor. 

In  Bedilian  v.  Seaton,  3  Wall.  Jr.  279  (1860),  an  intestate  requested 
two  friends  to  come  from  a  distance  and  draw  his  will,  intending  to 
devise  all  of  his  property  to  a  natural  and  only  child.  Before  his 
friends  arrived,  he  grew  worse,  and  being  very  anxious  to  have  the  will 
drawn,  called  his  two  brothers,  his  heirs  at  law,  to  his  side,  stating 


144 


CASES  IX  CHANCERY. 


[32  Eq. 


Williams  v.  Vreeland. 


ill  writing  to  one  of  his  grandsons,  by  which  she  declared 
chat  there  was  due  to  him  the  sum  of  1,367^.  18s.  on  account 
of  the  legacies  left  him  by  his  grandfather  (the  testator),  and 
promised  that  the  same,  together  with  the  interest  to  gn in- 
due thereon  from  the  day  of  the  date  of  the  paper,  should  he 
paid  to  him  by  her  executors,  out  of  whatsoever  estate  Bhe 
should  die  possessed  of  or  be  entitled  unto,  in  preference  to 
any  other  claim  thereon,  within  one  year  after  the  clay  of 
her  death,  unless  it  should  be  previously  paid  by  her.  Com- 
menting on  the  instrument,  the  court  said  that  it  was  not, 
to  be  sure,  a  declaration  in  so  many  words,  that  she  was  a 
trustee,  but  it  was  an  acknowledgment  of  facts  which 
admitted  of  no  other  conclusion. 

In  the  present  case  Vreeland  acknowledged  that  he  had 
promised  the  testator  that  he  would  pay  over  $10,000  of  the 
$30,000  legacy  to  the  complainants,  and  expressly  in  view 
of  that  promise,  and  to  furnish  them  with  evidence  of  it 
which  should  be  binding  on  him,  he  gave  them  the  agree- 
ment in  writing  to  pay  them  the  mone}'.  There  was  no 
other   consideration   for  the  promise  than   the    trust,  and 


to  them  his  desire  that  his  child  should  have  his  estate.  They  assured 
him,  in  the  presence  of  witnesses,  that  the  child  should  have  every 
cent  of  it.  No  will  was  made,  being  prevented  by  his  death  shortly 
afterwards. — Held,  a  mere  parol  promise  by  heirs,  on  whom  the  law 
casts  the  descent,  and  that  the  evidence  did  not  amount  to  a  prevention 
of  decedent's  making  a  will. 

In  Sword  v.  Adams,  3  Yeates  84  {1800),  a  devise  was  made  to  M.,  her 
heirs  and  assigns.  M.  died  in  testatrix's  lite-time. — Held,  that  her 
grandson  was  not  entitled  under  "her  heirs  and  assigns,"  notwith- 
standing D.,  who  had  a  contingent  interest  in  one-ninth  of  the  prem- 
ises by  marriage,  had  assured  the  testatrix  otherwise,  and  thereby 
prevented  her  changing  her  will  in  favor  of  such  grandson. 

A  promise  made  by  one  who  takes  no  benefit  under  a  will,  by  which 
promise  the  testator  is  induced  to  give  a  legatee  less  than  he  intended, 
vm  pactum.  Robinson  v.  Benson,  8  Head  895  [1859)  ;  Mercier  v.  Met- 
cier,  50  Ga.  546  [1874)  ;  Probxj  v.  Lan  lor,  28  B,  .  504  {I860)  ;  see  Ridley 
v.  Ridley,  11  Jur.  (N.  S.)  475  [1865):  Auding  v.  Davis,  38  Miss.  574 
(1860)  :  Johnson  v.  Hubbell,  2  Stock.  832  {1855) ;  Ackerman  v.  Ackerman,  9 
C.  E.  Gr.  585  (1874)  ;  Hcustis  v.  Rivera,  103  Mass.  398  (1869). 

Unles-  the  evidence  be  clear  and  satisfactory,  both  as  to  the  promise 
and  the  intended  fraud  upon  the  beneficiary,  courts  will  not  interfere. 
Sims  v.  Walker,  8  Humph.  508  (1847);  Whitridge  v.  Park  hurst,  20  Md.  62 
(1862)  ;   Collins  v.  Hope,  20  Ohio  492  (1852);  Lomax  v.  Ripley,  3  Sm.  & 
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none  other  is  alleged,  and  it  is  admitted  that  it  was  based 
on  the  allegation  that  the  trust  existed.  It  may  be  added, 
that  after  that  paper  had  been  delivered,  the  witness  (Mr. 
Edsall)  bore  to  Vreeland  a  message  from  the  executor, 
which  he  delivered.  It  was  this :  That  the  executor  (De 
Frost)  requested  Edsall  to  tell  Mr.  Vreeland  that  $10,000 
of  the  $30,000  were  intended  for  his  (Vreeland's)  sister 
Eliza's  children;  that  he  (the  executor),  in  an  interview  with 
the  testator,  had  called  his  attention  particularly  to  that 
clause  in  the  will  relating  to  that  legacy,  and  had  said  that 
as  it  was  written  the  executors  would  be  obliged  to  pay  it 
to  him  (Vreeland),  and  that  he  had  urged  the  testator  to 
make  it  plain ;  that  the  testator  replied  that  Vreeland 
understood  it,  and  had  promised  to  pay  it  to  the  children  of 
Eliza,  and  that  the  testator  had  said  he  was  not  afraid  to  trust 
Vreeland  ;  that  he  believed  him  to  be  an  honest  man.  To 
this  message  Vreeland  made  no  reply  whatever.  This  mes- 
sage appears  to  have  been  delivered  in  January,  1876,  some 
months  after  the  retraction  had  been  signed  and  served. 

Mr.  Vreeland  did  not  deny  that  he  had  made  the  promise 
to  the  testator.  It  may  be  remarked,  that  in  the  retraction 
he  did  not  deny  that  he  made  it  to  the  testator,  nor  did  he 
claim  that  the  paper  had  been  obtained  through  deceit. 
He  merely  disavows  it,  and  gives  notice  that  he  declines  to 
carry  it  into  effect,  and  refuses  to  pay  any  part  of  the  legacy 
to  Eliza  Saunier's  children,  and  forbids  the  executors  to  pay 


Giff.  48  [1854)  ;  Jones  v.  Badley,  L.  R.  [3  Ch.  App.)  862;  Rowbotham  v. 
Dunnett,  L.  R.  {8  Ch.  Div.)  430  [1878). 

Nor,  where  the  trust  contains  any  illegal  provision.  Mickleslon  v. 
Brown,  6  Ves.  51  [1801)  ;  Stickland  v.  Aldridqe,  9  Ves.  515  [1804)  J  Paine 
v.  Hall,  18  Ves.  475  [1812)  ;  Russell  v.  Jackson,  9  Hare  886,  10  Hare  19S 
[1852)  ;  Wallgrave  v.  Tebbs,  2  K.  &  J.  318  [1855)  ;  Tee  v.  Ferris,  2  K.  &  J. 
857  [1856)  ;  Ford  v.  Dangerjield,  8  Rich.  Eq.  95  [1856) ;  Carrie  v.  Gumming, 
26  Ga.  690  [1859). 

In  Spicer  v.  Spicer,  16  Abb.  Pr.  [N.  S.)  112  [1873),  a  man  living  with  a. 
woman  under  color  of  a  void  marriage,  was  about  to  devise  his  property 
to  her,  when  his  brother  induced  him  to  convey  the  property  to  him 
(the  brother),  on  a  promise  that  he  would  pay  the  woman  an  amount 
equal  to  her  dower,  at  her  husband's  death. — Held,  that  the  brother 
was  estopped  from  denying  the  validity  of  the  marriage,  and  that  the 
widow  could  recover. — Rep. 
10 
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any  part  of  the  legacy  to  them  under  the  authority  of  the 
paper,  and  demands  that  the  paper  be  delivered  up  to  him. 

The  trustee  and  cestuis  que  trust  under  the  assignment  are 
volunteers,  and  in  fact  took  the  assignment  with  full  knowl- 
edge of  the  claim  of  the  complainants. 

There  will  be  a  decree  for  the  complainants. 


The  Mutual  Benefit  Life  Insurance  Company 

v. 
Coe  H.  Howell  and  others,  administrators  &c. 

On  February  24th,  1876,  an  intestate  assumed,  in  a  deed  to  him  of 
certain  lands,  to  pay  a  mortgage  thereon,  and,  also,  gave  complainants 
his  bond,  conditioned  to  pay  the  mortgage  debt  in  one  year  there- 
after. He  died  in  March,  1878,  and  complainants'  foreclosure  bill  was 
filed  in  November,  1878.  On  April  6th,  1878,  his  administrator  took 
the  usual  order  limiting  the  time  for  presenting  claims  against  the 
estate  to  nine  months  thereafter.  The  complainants  never  filed  any 
claim  thereunder. — Held,  that  the  administrators  were  not  liable  to  a 
decree  for  deficiency  on  their  intestate's  assumption. 


Bill  to  foreclose.     On  final  hearing  on  bill  and  answer. 

Mr.  F.  K.  Howell,  for  complainant. 

Mr.  A.  W.  Bell,  for  Smith's  administrators. 

The  Chancellor. 

The  question  presented  for  decision  is,  whether  the  com- 
plainant is  entitled  to  a  decree  for  deficiency  against  the 
administrators  of  the  estate  of  John  S.  Smith,  deceased. 
The  liability  of  the  estate  to  a  decree  for  deficiency  is  based 
on  an  assumption,  by  the  intestate,  of  the  complainant's 
mortgage,  in  a  deed  from  the  mortgagor  to  him  for  the 
mortgaged  premises,  and  a  bond  given  to  the  complainant 
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by  the  intestate,  with  condition  to  pay  to  the  complainant 
the  mortgage  debt  in  one  year  from  the  date  of  the  bond, 
February  24th,  1876,  with  interest,  The  intestate  died  in 
March,  1878,  and  the  bill  was  filed  in  November  of  that 
bear.  The  intestate,  at  the  time  of  his  death,  lived  in  Mor- 
ris county.  The  administrators  took  an  order,  April  6th, 
1878,  to  limit  creditors  in  nine  months  from  that  date. 
The  nine  months  expired  in  January,  1879. 

The  complainant  has  never  presented  any  claim  against 
the  estate,  unless  the  filing  of  the  bill  for  foreclosure,  pray- 
ing a  decree  for  deficiency,  may  be  so  considered. 

By  their  answer,  the  defendants  claim  that  they  have 
complied  with  the  requisites  of  the  statute  as  to  publication 
of  the  order,  and  that  the  complainant,  not  having  pre- 
sented its  claim,  according  to  law,  within  the  time  limited 
by  the  order,  is  barred  of  all  action  against  them  therefor. 
The  complainant  might  have  presented  its  claim  under  the 
order  to  limit  creditors.  It  had  the  intestate's  bond,  a  legal 
liability  for  the  payment  of  the  debt,  in  addition  to  the 
equitable  claim  arising  upon  the  assumption.  The  filing  of 
the  bill  cannot  be  regarded  as  equivalent  to  doing  so. 

The  statute  provides  that  when  an  order  to  bring  in  debts 
and  claims  against  the  estate  of  any  decedent  shall  be  made, 
all  claims  and  demands  of  the  creditors  of  the  deceased  shall 
be  presented  in  writing,  specifying  the  amount  claimed  and 
the  particulars  of  the  claim,  and  shall  be  verified  under  oath, 
or  the  bringing  in  of  the  same  shall  be  of  no  effect.  (Rev. 
p.  764-.)  It  also  provides  that  any  creditor  who  shall  have 
neglected  to  bring  in  his  debt,  demand  or  claim  within  the 
time  limited,  shall,  by  the  final  decree  to  be  made  after  the 
expiration  of  the  limited  period,  be  forever  barred  of  his 
action  against  the  executor  or  administrator,  unless,  after 
the  final  settlement  of  the  account  of  the  executor  or 
administrator,  such  creditor  shall  find  some  other  estate 
not  accounted  for;  in  which  case  he  shall  be  entitled  to 
have   his  debt,   demand    or  claim   paid   thereout,  or  to  a 
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ratable  proportion  thereof  in  case  other  creditors  shall  be 
barred  of  their  debts,  demands  or  claims.     Ibid. 

Not  having  complied  with  the  provisions  of  the  law,  the 
complainant  is  absolutely  barred  of  its  action  against  the 
administrators.     Ryan  v.  Flanagan's  adm'x,  9  Vr.  161. 

Where  an  executor  or  administrator  is  sued  in  a  fore- 
closure suit  for  deficiency,  unless  it  appears  to  be  clear  that 
a  decree  should  be  made  against  him,  requiring  him  to  pay 
the  deficiency  as  soon  as  it  shall  have  bpen  ascertained,  and 
consequently  that  no  rights  of  other  creditors  will  be  preju- 
diced by  such  decree  and  the  execution  thereof,  there  will 
be  no  decree  against  him.  The  decree,  if  made  at  all,  unless 
where  the  executor  or  administrator  is  liable  at  law  or  in 
equity  to  the  payment  of  the  deficiency,  will  be  for  the  pay- 
ment of  the  deficiency  only  in  a  due  course  of  adminis- 
tration. The  statute  (Rev.  p.  119)  authorizes  this  court  to 
make  a  decree  for  deficiency  against  any  party  to  the  suit 
who  is  liable  at  law  or  in  equity  for  the  payment  thereof, 
and  unless  the  executor  or  administrator  is  liable  at  law  or 
in  equity  to  pay  the  deficiency,  there  will  be  no  decree. 
Leonard  v.  Morris,  9  Paige  89  ;  Jones  on  Mort.  §  1717. 

Of  course,  where  it  appears  that  the  action  against  the 
executor  or  administrator  is  barred,  no  decree  will  be  made 
against  him.     Rhodes  v.  Evans,  Clarke  169. 

There  will  be  none  in  this  case. 


Noah  S.  Hart 

v. 

John  S.  Schenck  and  wife  and  others. 

A  complainant,  under  a  judgment  at  law,  had  levied  on  certain  prop- 
erty which  was  claimed  by  the  defendant's  wife.  He  thereupon  filed  a 
creditor's  bill,  alleging  that  if  the  title  to  the  property  had  been  con- 
veyed to  the  wife,  it  had  been  done  to  defraud  defendant's  creditors. 
The  wife  answered,  averring  that  the  property  was  absolutely  hers,  by 
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gift  from  her  uncle,  for  the  consideration  of  natural  love  and  affection, 
and  denied  all  fraud  &c. — Held,  that  she  could  not  afterwards  setup, 
by  the  proofs,  that  complainant  himself  was  implicated  in  the  fraud 
(if  any  had  been  proved)  by  which  the  property,  being  her  husband's, 
was  transferred  to  her  by  voluntary  conveyance  to  keep  it  away  from 
his  creditors;  no  srfch  allegation  being  made  in  the  answer. 


Creditor's  bill.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  J.  S.  Aitkin,  for  complainant. 

Mr.  B.  Gummere,  for  defendants  Schenck  and  wife. 

The  Chancellor. 

The  bill  states  that  on  or  about  January  30th,  1869,  the 
complainant  and  the  defendant  John  G.  Schenck  made  a 
settlement  of  their  business  dealings,  and  the  former  was 
found  to  be  indebted  to  the  latter  in  the  sum  of  $1,600,  for 
which  he  then  gave  to  the  complainant  his  note  of  that  date, 
payable  on  the  first  day  of  May,  1871,  with  interest;  that 
Schenck,  when  he  gave  the  note,  was  possessed  of  property 
enough  to  pa}'  it;  that  his  wife  had  then  no  property,  and 
has  not  since  then  inherited  or  received  any  from  any  source; 
that  on  or  about  March  16th,  1872,  Schenck  purchased  for 
himself  a  hotel  property  in  Belvidere,  described  in  the  bill, 
for  $7,700,  but  caused  the  conveyance  thereof  to  be  made  to 
his  wife  ;  that  they  together  gave  a  mortgage  on  it  for  $2,000 
of  the  purchase-money,  and  that  the  balance  was  paid  by 
Schenck,  who,  shortly  after  the  purchase,  entered  into  pos- 
session of  the  property,  and  carried  on  the  business  of  a 
tavern-keeper  there  in  his  own  name.  It  further  states,  that 
the  complainant  began  suit  on  the  note,  January  19th,  1875, 
and  recovered  a  judgment,  June  6th,  1876,  for  $2,488.21, 
damages  and  costs,  under  execution  on  which  the  sheriff  of 
Warren  county  levied  on  all  Schenck's  right,  title  and 
interest  in  the  property.  It  further  alleges,  that  on  or  about 
January  15th,  1876,  Schenck  executed  a  deed  of  conveyance, 


150  CASES   m  CHANCERY.  [32  Eq. 

Hart  v.  Schenck. 

for  the  consideration,  as  expressed  therein,  of  §1,500  (but 
really  without  consideration,  and  merely  to  defeat  the  com- 
plainant, his  creditor),  to  Abraham  B.  Randolph,  in  trust  for 
Garret  Schenck,  the  minor  child  of  Schenck  and  his  wife, 
for  Schenck's  right,  title  and  interest  in  and  to  the  prop- 
erty; that  the  deed  to  Schenck's  wife  was  not  recorded 
until  January  18th,  1876,  and  was  then  left  for  record  at  the 
same  time  as  the  deed  to  Randolph,  and  that  Schenck  has  no 
property,  except  the  hotel  property,  out  of  which  the  com- 
plainant can  collect  his  judgment.  It  prays  that  it  may  be 
decreed  that  Schenck's  wife  holds  the  property  in  trust  for 
him;  that  the  judgment  may  be  decreed  to  be  a  lien  on  it; 
that  the  deed  to  Randolph  may  be  set  aside,  and  that  the 
property  may  be  sold  to  pay  the  judgment. 

The  defendants  have  answered  separately.  Mrs.  Schenck^ 
by  her  answer,  admits  the  giving  of  the  note,  but  denies 
that  Schenck  was,  when  the  note  was  given,  possessed  of 
property  to  pay  it.  It  alleges  that  she  then  possessed,  in  her 
own  right,  a  bond  and  mortgage  of  §7,000,  and  that,  in  view 
of  that  fact,  the  complainant  (who  is  her  brother)  requested 
her  to  sign  the  note,  with  her  husband  as  surety;  which 
she  did.  She  admits  that  she  has.  since  then,  neither  inher- 
ited nor  received  any  other  property  than  the  bond  and 
mortgage  and  the  proceeds  thereof.  The  answer  states 
that  on  the  27th  of  January,  1869,  her  uncle,  George  H. 
Hart,  was  the  owner  of  the  bond  and  mortgage  (the  mort- 
gage was  upon  property  known  as  the  State  Street  House, 
in  Trenton),  and  then,  for  the  consideration  of  natural  love 
and  affection,  gave  and  assigned  them  to  her,  to  her  separate 
use,  with  the  knowledge  and  approval  of  the  complainant, 
and  that  she  held  them  until  she  parted  with  them  as  part  of 
the  purchase-money  of  a  farm  in  Mercer  county,  which  she 
bought  and  held  until  February,  1871,  when  she  exchanged 
it  for  a  house  and  lot  in  Trenton,  receiving,  as  part  of  the 
consideration  for  the  farm,  two  bonds  and  mortgages,  one 
for  §2,000,  and  the  other  for  §3,000;  that  on  the  24th  of 
February,  1872,  she  sold   the  house  and  lot  in  Trenton,  and 
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received  as  part  of  the  purchase-money  a  bond  and  mortgage 
for  $3,700;  and  that  all  of  the  securities  which  she  held 
were  the  proceeds  of  the  bond  and  mortgage  of  $7,000.  She 
further  says,  that  she  bought  the  Belvidere  property  for 
$7,700,  of  which  $2,000  were  secured  by  mortgage  on  that 
property,  and  the  rest  was  paid  by  the  bonds  and  mortgages 
above  mentioned  for  $2,000  and  $3,700  respectively,  owned 
by  her. 

Schenck's  answer  admits  that  he  gave  the  note,  and  that 
judgment  was  recovered  on  it,  but  denies  that  he  was,  when 
the  note  was  given,  possessed  of  property  enough  to  pay  it, 
and  says  that  he  had  none.  It  alleges  that  his  wife  had  a 
separate  estate,  and  that  the  Belvidere  property  was  bought 
with  her  money,  fur  her  use,  and  also  says  that  the  deed  to 
Randolph  as  trustee,  was  intended  to  pass  only  his  possible 
estate  by  the  curtesy  in  the  property. 

The  evidence  shows,  beyond  all  question,  that  the  bond 
and  mortgage  for  $7,000  were  really  the  property  of  Schenck 
when  they  were  assigned  to  his  wife;  that  George  H.  Hart, 
her  uncle,  held  them  in  secret  trust  for  him  as  part  of  the 
proceeds  of  the  sale  of  the  State  Street  House,  which  had 
belonged  to  Schenck,  and  had  been  conveyed  to  Hart,  to  be 
held  on  such  trust  for  him.  Schenck  conveyed  that  prop- 
erty to  the  complainant  in  1860,  and  he  held  it  until  1863, 
when  he  conveyed  it  to  Hart  to  be  held  on  a  trust,  expressed 
merely  orally,  for  the  benefit  of  Schenck;  Hart  agreeing  to  see 
that  the  complainant  was  protected  against  his  then  existing 
liability  as  surety  for  Schenck.  He  was  to  sell  the  prop- 
erty and  to  pay  to  Schenck  any  surplus  of  the  proceeds  of 
the  sale  which  should  remain  after  satisfying  the  claims  for 
which  the  complainant  was  surety.  Hart  sold  the  property, 
and  took  a  mortgage  of  $7,000  as  part  payment.  Schenck 
was  anxious  to  have  that  mortgage,  but  Hart  was  unwilling 
to  assign  it  to  him  until  a  settlement  had  taken  place  between 
the  complainant  and  Schenck,  and  the  complainant,  who 
claimed  that  Schenck  owed  him  a  considerable  sum  of  money, 
was  unwilling  that  it  should   be  assigned  to  Schenck  before 
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a  settlement  had  been  made.  They  came  to  a  settlement, 
and  the  note  for  §1,600  was  given  by  Schenck  to  the  com- 
plainant for  the  amount  then  found  to  be  due  to  him.  The 
note  (it  was  given  January  30th,  1869)  was  made  payable  on 
the  1st  of  March,  1871,  which  was  the  day  on  which  the 
mortgage  for  $7,000  would  become  due.  "When  the  note 
was  given,  it  was  agreed  between  the  complainant  and 
Schenck  and  his  wife,  that  the  mortgage  should  be  assigned 
to  Mrs.  Schenck  (the  complainant  was  unwilling  that  it 
should  be  assigned  to  Schenck  himself),  and  that  she  should 
sign  the  note  as  surety,  and  should  pay  the  note  out  of  the 
mortgage  money  when  it  became  due,  and  to  that  end  the 
note  was  made  payable  on  the  day  when  the  mortgage  would 
become  due. 

The  statement  in  Mrs.  Schenck's  answer,  that  the  $7,000 
bond  and  mortgage  were  assigned  to  her  for  the  "  actual 
and  true  consideration  of  natural  love  and  affection,"  is  not- 
sustained  by  the  proof.  It  is  contradicted  even  by  her  own 
testimony.  She  says  she  went  with  the  complainant  to 
Philadelphia,  after  the  settlement,  to  get  the  assignment ; 
that  he  requested  her  to  go,  and  that  she  went,  for  the  pur- 
pose of  getting  it.  She  says  she  signed  the  note  as  security, 
and  that  she  had  no  property  at  that  time  (in  her  answer 
she  says  that  she  then  had  the  $7,000  bond  and  mortgage 
in  her  own  right),  and  does  not  know  that  she  had  any 
expectation  of  any ;  that  she  knew  that  her  husband  was 
entitled  to  some  money  coming  to  him  from  the  State  Street 
House ;  that  on  the  day  of  the  settlement  between  the  com- 
plainant and  her  husband,  she  heard  her  husband  demand 
that  the  $7,000  mortgage  should  be  given  to  him;  that  he 
claimed  it  as  his;  that  the  complainant  refused  to  give  the 
mortgage  to  her  husband  and  gave  it  to  her,  and  that  after 
he  got  the  note,  and  before  he  and  she  started  for  Philadel- 
phia, he  said  he  was  not  going  to  give  the  mortgage  to  her 
husband  but  was  i^oino;  to  o-ive  it  to  her.  Her  husband 
says  that  the  $7,000  mortgage  was  to  come  to  him,  and 
that   he   has,  time   and   again,  demanded  that  it  should  be 
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transferred  to  him,. but  it  was  not  done;  that  the  terms  of 
the  settlement  between  him  and  the  complainant  were,  that 
he  was  to  give  the  latter  his  note  for  $1,600,  and  the  com- 
plainant was  to  give  him  the  $7,000  mortgage  and  the  bal- 
ance of  money  in  George  H.  Hart's  hands;  that  after  the 
note  was  signed  and  delivered  into  the  complainant's  pos- 
session, he  (Schenck)  was  to  have  the  $7,000  mortgage;  that 
then  the  complainant  told  him  he  would  not  give  it  to  him, 
and  said  he  was  going  to  give  it  to  his  (Schenck's)  wife;  that 
he  protested  against  it;  that  he  wanted  it  himself;  that  it 
was  his.  It  will  be  seen  that  both  her  statement  and  her 
husband's  contradict  the  statement  of  her  answer  that  the 
bond  and  mortgage  were  given  to  her  by  her  uncle,  George 
H.  Hart,  in  consideration  of  natural  love  and  affection. 
They  were  assigned  to  her  as  her  husband's  property,  and 
because  they  really  belonged  to  him. 

There  is  other  evidence  from  her  own  admission  that  the 
Belvidere  property  belongs  to  her  husband.  Her  father  tes- 
tifies that  she  told  him  once  or  twice  that  that  property  was 
bought  with  her  husband's  money.  Her  sister  testifies  that 
when  the  complainant  requested  Mrs.  Schenck  to  secure  his 
claim,  saying  that  she  could,  if  she  was  disposed  to  do  so, 
she  replied  that  she  had  nothing — that  the  money  was  her 
husband's;  that  it  would  not  do  for  her  to  dispose  of  the 
property  unless  he  was  willing,  and  that  he  was  the  one  to 
whom  the  complainant  should  go. 

The  complainant,  referring  to  the  occasion  of  which  those 
witnesses  speak,  says  that  Mrs.  Schenck  said  that  she  could 
not  pay  him  without  her  husband's  consent;  that  it  was  his 
money;  that  she  had  none  of  her  own;  that  the  property 
was  all  her  husband's,  and  that  she  had  to  do  just  what  he 
said. 

It  is  urged  by  the  defendants'  counsel  that  the  complain- 
ant does  not  come  into  court  with  clean  hands;  that  he  is 
implicated  in  the  fraud  of  Schenck,  out  of  which  the  com- 
plainant's claim  arose;  that  he  took  title  to  the  property  of 
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Schenck  to  keep  it  away  from  the  creditors  of  the  letter, 
and  therefore  is  not  entitled  to  relief. 

The  complainant  and  Schenck  appear  to  have  made  a 
general  settlement  of  all  their  mutual  claims  (and  there 
appear  to  have  been  claims  on  other  accounts  than  that  of 
the  State  Street  House)  when  the  note  for  $1,600  was  given, 
and  the  note  was  the  result  of  such  general  accounting. 
But  it  is  enough  to  say  on  that  point,  that  the  answers  set 
up  no  such  defence  to  the  complainant's  demand,  but  merely 
claim  that  the  property  on  which  he  has  caused  his  execu- 
tion to  be  levied  is  the  separate  property  of  Mrs.  Schenck, 
and  not  in  any  way  the  property  of  her  husband. 

The  rule  is  fully  established,  that  the  court  cannot  notice 
matter,  however  clearly  proved,  of  which  there  is  no  allega- 
tion in  the  pleadings.  Gresley's  Eq.  Evidence  232  ;  Chandler 
v.  Herrick,  3  Stock.  4-97 ;  Van  Stiver  v.  Bryan,  2  Beas.  4$4- 
There  will  be  a  decree  for  the  complainant. 


Norman  W.  Dodge   and   others 

v. 
Garret  Q.  Brokaw  and  others. 

The  defendant  Brokaw  had  an  interest  in  certain  lands,  under  a  con- 
tract with  their  owner  to  build  three  dwelling-houses  thereon  and  to 
give  the  owner  $400  for  each  lot,  to  be  secured  by  a  mortgage  thereon, 
when  the  lots  should  be  conveyed  to  him.  The  contract  was  made  in 
October,  1874.  Complainants  advanced  materials  to  him  which  were 
used  in  the  buildings,  and  obtained  a  judgment  for  the  amount  in 
August,  1875.  After  expending  some  $1,600,  he  was  unable  to  proceed, 
and  applied  to  complainants  for  an  advance,  to  be  secured  by  an  assign- 
ment of  the  contract  and  the  materials  on  the  ground.  The  complain- 
ants refused,  and  Kirk  thereupon  made  advances  to  Brokaw,  to  finish 
the  buildings  and  for  other  purposes,  amounting  to  $12,000,  secured  by 
such  assignment. — Held, 

(1)  That  Brokaw's  interest  was  not  subject  to  levy  under  execution 
at  law. 
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(2)  That  Kirk's  assignment,  being  of  an  equitable  interest,  was  valid 
without  recording. 

(3)  That  Brokaw's  interest,  being  an  equity  of  redemption,  the  com- 
plainants (the  bill  is  a  creditors'  bill)  are  entitled  to  an  account  from 
Kirk,  and  to  have  the  securities  for  his  debt  (he  has  other  security 
besides  the  contract)  marshalled. 


Creditors'  bill.  On  final  hearing  on  pleadings  and  proofs. 
Mr.  F.  C.  Marsh  and  Mr.  W.  C.  Spencer,  for  complainants. 
Mr.  S.  B.  Ransom,  for  defendants  Brokaw  and  Kirk. 

The  Chancellor. 

The  complainants  are  judgment  creditors  of  the  defend- 
ant Garret  Q.  Brokaw.  They  seek  by  this  suit  to  apply  to 
the  payment  of  their  judgment,  satisfaction  of  which  they 
have  not  been  able  to  obtain  at  law,  the  equitable  interest 
claimed  by  the  defendant  Kirk  in  certain  land  and  premises 
(three  small  building  lots  and  the  buildings  thereon)  in  the 
county  of  Union.  That  interest  is  claimed  by  Kirk  under  a 
contract  between  Ferdinand  Blanche,  the  owner  of  the 
property,  and  Brokaw,  for  the  conveyance  of  the  property 
to  the  latter  for  the  consideration  of  $400  for  each  lot,  to  be 
secured  by  mortgage  of  the  property,  on  which  BrokawT  was 
to  build  three  dwelling-houses,  one  on  each  lot,  and  he  was 
to  have  the  deed  when  the  foundations  of  the  houses  were 
laid.     The  contract  was  made  October  7th,  1874. 

The  complainants'  judgment,  which  was  for  $1,469.82, 
was  recovered  on  the  30th  of  August,  1875.  When  the 
contract  was  made,  Brokaw-  entered  into  possession  of  the 
lots  and  proceeded  to  build  the  houses,  but  neither  he  nor 
Kirk,  to  whom  he  subsequently  assigned  the  contract  as 
hereinafter  mentioned,  ever  obtained  a  conve}-ance  of  the 
property.  After  Brokaw  had  expended  $1,600  or  $1,700  on 
the  three  houses,  he  found  himself  unable  to  proceed  with 
them  (they  had  all  been  raised,  but  were  only  partly  enclosed), 
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and  he  then  applied  to  Kirk  to  lend  him  money  to  complete 
them,  on  the  security  of  the  assignment  of  the  contract  and 
of  the  materials  on  the  ground.  Before  applying  to  Kirk, 
however,  he  applied  to  the  complainants  (whose  debt  had 
then  been  contracted)  for  the  accommodation  on  the  same 
terms,  but  the}-  declined  to  make  the  advance.  Kirk  con- 
sented, and,  in  the  month  of  December,  1874,  Brokaw 
assigned  and  transferred  to  him,  by  a  written  instrument  of 
that  date,  drawn  by  Brokaw,  all  his  "  timber  and  buildings 
and  building:  materials  lving  at  Roselle  and  Linden,"  in 
Union  county  (the  houses  were  at  the  latter  place),  as  secu- 
rity for  money  lent  to  Brokaw  for  his  use;  and  the  instru- 
ment declared  that  the  understanding  was,  that  as  soon  as 
all  moneys  lent  should  be  repaid,  the  assignment  was  to  be 
void,  but  not  otherwise.  It  was  intended  thereby  to  assign 
to  Kirk  all  Brokaw's  interest  in  the  property  under  the 
contract. 

By  an  assignment  in  writing,  dated  April  20th,  1875, 
Brokaw,  in  order  the  better  to  effectuate  that  intention, 
assigned,  transferred  and  set  over  to  Kirk,  the  houses  and 
lots,  together  with  the  contract,  and  requested  Blancke  to 
convey  the  property  to  Kirk  in  fee,  according  to  the  terms 
of  the  contract,  on  Kirk's  performing  the  things  and  cove- 
nants in  the  contract  to  be  performed  and  kept  on  the  part 
of  Brokaw.  On  the  security  of  these  assignments,  Kirk 
advanced  to  Brokaw  between  §6,000  and  §7,000  with  which 
to  complete  the  houses,  and  he  advanced  for  him  other 
money  for  other  purposes,  all  his  advances  amounting,  as  he 
alleges,  to  about  §12,000.  The  bill  prays  a  discovery  on 
oath,  and  Brokaw  and  Kirk  have  answered  under  oath 
accordingly.  The  answer  distinctly  and  explicitly  sets  forth 
the  agreement  between  Brokaw  and  Kirk  for  the  advances 
on  the  security  of  the  assignments,  and  states  that  the 
money  was  advanced  accordingly  and  lias  not  been  repaid. 
It  is  not  only  not  overcome  by  proof,  but  it  is  sustained  by 
the  testimony  of  Kirk  and  Brokaw. 
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The  complainants  insist  that  Brokaw  was  actuated  by  a 
fraudulent  intention  in  making  the  assignments,  and  that 
Kirk  knew  when  they  were  made  that  Brokaw  wras  indebted 
to  the  complainants,  and  that  their  debt  was  contracted  for 
materials  which  had  been  used  in  the  building  of  the  houses ; 
and  they  insist  that,  therefore,  the  assignments  should  be 
held  to  be  fraudulent  as  against  them.  But  there  is  no 
evidence  of  fraud  on  the  part  of  either  Brokaw  or  Kirk. 
The  former,  as  before  stated,  first  sought  from  the  complain- 
ants the  same  aid  which  he  afterwards  sought  and  obtained 
from  Kirk  on  the  same  security.  Kirk  advanced  the  money 
in  good  faith,  and  with  it  Brokaw  was  enabled  to  finish  the 
houses.  It  may  be  added  that  it  is  proved  that  the  barn 
and  the  other  out-houses  on  the  property  were  all  built 
entirely  with  money  advanced  by  Kirk.  After  the  advances 
were  made,  Kirk  offered  to  assign  the  contract  to  the  com- 
plainants, so  that  they  might  have  the  benefit  of  it,  on  their 
paying  to  him  the  amount  of  his  advances. 

The  complainants  prove  by  Mr.  McGee,  called  by  them, 
that  after  this  suit  was  begun,  Kirk  made  them  a  proposi- 
tion of  settlement  on  those  terms.  The  witness  says  that 
Kirk  said  there  was  nothing  in  the  case,  as  he  believed,  but 
he  had  no  desire  to  litigate  and  no  desire  to  get  anything 
more  out  of  the  houses  than  "  what  they  stood  him  in,"  and, 
rather  than  have  any  litigation  about  the  matter  with  the 
attendant  expense,  he  would  be  willing  that  the  complain- 
ants should  make  something  out  of  the  property  if  they 
could.  The  proposition  was  communicated  to  the  complain- 
ants, and  they,  or  their  solicitor  for  them,  declined  it  on  the 
ground  that  the  property  was  not  sufficiently  valuable  to 
justify  their  taking  it  at  that  price. 

Mr.  Gilsou,  who  was  in  the  employ  of  the  complainants, 
also  their  witness,  testifies  that  he,  in  company  with  the 
complainants'  solicitor,  called  on  Kirk  in  reference  to  the 
complainants'  debt,  long  before  the  suit  was  begun,  and 
that  Kirk  said  then,  that  all  he  wanted  out  of  the  houses 
was  the  money  he  had  advanced. 


158  CASES  IN  CHANCERY.  [32  Eq. 

Dodge  v.  Brokaw. 

The  complainants'  counsel  insist  that  Brokaw's  interest 
in  the  land  was  one  which  was  liable  to  be  levied  on  and 
sold  under  the  complainants'  execution,  and  that  the  assign- 
ment to  Kirk  being  in  fact  a  mortgage  thereon,  is  invalid 
against  the  complainants'  judgment,  because  it  was  not 
recorded  or  registered  when  the  judgment  was  recovered. 
But  Brokaw's  interest  in  the  property  was  not  a  legal  one. 
It  was  equitable  merely.  His  interest  under  the  contract 
was  not  the  subject  of  a  levy  and  sale  under  an  execution  at 
law.  Disborough  v.  Outcalt,  Sax.  £98;  Van  Cleve  v.  Groves, 
3  Gr.  Oh.  330. 

And  the  assignment,  if  bona  fide,  is  effectual  as  against 
the  complainants,  though  it  was  not  recorded  or  registered. 
No  statute  rendered  recording  or  registry  necessary.  Much 
stress  is  laid,  by  the  complainants'  counsel,  on  the  circum- 
stance that  Brokaw,  after  the  assignment  of  the  contract, 
remained  in  possession  of  the  property  as  he  had  been  before 
that  time,  which,  they  insist,  is  an  evidence  of  fraud  in  the 
assignment.  But  under  the  circumstances  of  the  case,  the 
circumstance  is  entitled  to  no  weight.  Brokaw  was  never 
the  owner  of  the  land.  He  had  only  the  right  to  a  convey- 
ance on  compliance  with  certain  terms.  He  was  in  posses- 
sion under  the  contract  and  was  engaged  in  building  on  the 
property.  Kirk  undertook  to  aid  him  in  completing  the 
buildings.  There  was  nothing  inconsistent  with  the  bona 
fides  of  the  agreement,  in  the  fact  that  Brokaw,  who  was  to 
expend  the  money  which  lie  borrowed  from  Kirk,  in  build- 
ing on  the  property,  should  remain  in  possession,  but  the 
contrary.  Kirk  was  a  mere  lender,  lending  on  the  security 
of  the  contract. 

I  find  nothing  in  the  case  upon  which  a  conclusion  that 
there  was  fraud,  on  the  part  of  Kirk,  can  be  based.  It  may 
be  added,  in  this  connection,  that  Gilson,  the  complainants' 
witness  before  mentioned,  testifies  that  Kirk  told  him,  in 
the  conversation  before  referred  to,  that  Blanche  had  agreed 
to  furnish  Brokaw  with  some  money  towards  building  the 
houses,  but  had  failed  to  do  so,  and  that  Brokaw  had  come 
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to  him  and  had  told  him  the  position  of  afi'airs,  and  that 
then  he  had  agreed  to  advance  money  to  complete  the 
houses;  that  he  had  advanced  money  to  Brokaw,  and  that 
he  thought  that,  if  the  complainants  kept  quiet,  there  would 
be  money  enough  coming  out  of  the  houses  when  completed 
to  pay  all  creditors,  and  that  all  he  wanted  out  of  the  houses 
was  the  money  that  he  had  advanced.  The  interest  of  Bro- 
kaw in  the  equitable  property  in  question,  is  an  equity  of 
redemption  merely.  To  that  the  complainants  are  entitled. 
And  they  are,  therefore,  entitled  to  an  account  from  Kirk 
and  to  have  his  securities  for  his  debt  (he  has  other  security 
than  the  contract)  marshalled.  He  will,  however,  the  relief 
sought  against  him  on  the  ground  of  fraud  being  denied,  be 
entitled  to  his  costs  of  the  suit. 


Benjamin  L.  Ludington,  guardian, 
v. 
The  City  of  Elizabeth. 

Under  the  act  to  quiet  titles  [Rev.  p.  1189)  complainant  filed  his  bill, 
alleging  that  he  is  the  owner  in  fee,  and  in  possession  of  certain  land 
in  the  city  of  Elizabeth,  described  in  the  bill;  that  the  city  claims  title 
to  the  property,  or  some  part  of  it,  or  some  lien  thereon,  whereby  com- 
plainant's title  is  clouded,  the  value  of  the  lot  impaired,  and  that  no 
suit  is  pending,  &c.  The  bill  also  prays  that  the  city  may  specify  its 
title,  claim  or  encumbrance,  how  it  was  obtained,  and  that  such  claim 
may  be  adjudged  to  be  void,  and  for  general  relief,  on  demurrer. — Held, 

(1)  That  an  averment  that  complainant  is  the  owner  in  fee  of  the 
land,  and  in  possession,  is  a  sufficient  statement  of  the  qualification 
required  by  the  act,  "in  peaceable  possession,  claiming  to  own  "  the 
land,  certainty  to  a  common  intent  being  all  that  is  required  in  the 
pleading. 

(2)  That  it  is  not  necessary  to  state  what  the  claim  is  which  the 
defendant  makes,  or  is  said  to  make. 
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(3)  That,  though  the  object  of  the  bill  may  be  to  reach  a  claim 
which  cannot  be  reached  by  this  suit,  inasmuch  as  it  does  not  appear, 
it  is,  of  course,  no  ground  of  demurrer. 

(4)  Nor  is  it  ground  of  demurrer  that  no  ticket  was  issued  with  the 
subpoena. 


Bill  to  quiet  title.     On  general  demurrer. 
Mr.  It.  E.  Chetwood,  for  the  demurrant. 
Mr.  G.  P.  Smith,  for  complainant. 

The  Chancellor. 

The  bill  states  that  the  complainant  is  the  owner  in  fee, 
and  is  in  possession  of  certain  land  in  the  city  of  Elizabeth, 
described  with  certainty  in  the  bill;  that  the  city  claims 
title  to  the  property,  or  some  part  of  it,  and  claims  a  lien 
thereon,  by  the  existence  whereof  the  complainant's  title  to 
his  land  is  clouded,  and  the  value  of  the  property  impaired, 
and  that  no  suit  is  pending  to  enforce  or  test  the  validity  of 
the  title,  claim  or  encumbrance  of  the  city  to  the  property. 
It  prays  answer,  that  the  city  may  specify  its  title,  claim  or 
encumbrance  to  the  land,  and  how  it  obtained  the  title,  and 
by  what  instrument  the  title  is  derived  or  created;  that  the 
claim  of  the  city  may  be  adjudged  to  be  void,  and  for 
general  relief.  The  causes  of  demurrer  assigned  are,  that 
it  does  not  appear  that  the  complainant  is  in  peaceable 
possession  of  the  property;  that  the  bill  does  not  specify  the 
title,  claim,  lien  or  encumbrance  against  which  the  bill  is 
directed,  and  that  no  ticket  was  served  with  the  subpoena. 

The  act  "'to  compel  the  determination  of  claims  to  real 
estate  in  certain  cases,  and  to  quiet  the  title  to  the  same  " 
(Rev.  p.  1189),  provides  that  when  any  person  is  in  peaceable 
possession  of  lands  iu  this  state,  claiming  to  own  the  same, 
and  his  title  thereto  is  denied  or  disputed,  or  any  other 
person  claims  or  is  claimed  to  own  the  same,  or  any  part 
thereof,  or  any  interest  therein,  or  to  hold  any  lien  or 
encumbrance    thereon,   and  no  suit   shall   be   pending   to 
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enforce  or  test  the  validity  of  such  title,  claim  or  encum- 
brance, it  shall  be  lawful  for  such  person  so  in  possession, 
to  bring  and  maintain  a  suit  in  chancery  to  settle  the  title 
of  said  lands,  and  to  clear  up  all  doubts  and  disputes  con- 
cerning the  same;  that  the  bill  of  complaint  in  such  suit 
shall  describe  the  lands  with  certainty,  and  shall  name  the 
person  who  claims,  or  is  claimed  or  reputed  to  have  such 
title  or  interest  in  or  encumbrance  on  said  lands,  and  shall 
call  upon  such  person  to  set  forth  and  specify  his  title,  claim 
or  encumbrance,  and  how  and  by  what  instrument  the  same 
is  derived  or  created.  The  statute,  indeed,  confines  the 
remedy  which  it  gives  to  persons  in  peaceable  possession  of 
lands,  claiming  to  own  them,  but  it  does  not  provide  that 
the  bill  shall  make  any  statement  on  that  head. 

In  Smith  v.  Newark,  5  Stew.  1,  and  in  Mc Clave  v.  Newark,  £ 
Slew.  Jf72,  decided  at  the  October  term,  1879,  both  of  which 
were  suits  brought  under  the  statute,  it  was  held  that  the 
objection  that  the  bill  contained  no  such  statement,  where 
the  objection  was  made  for  the  first  time  at  the  hearing, 
came  too  late,  the  defendants  having  answered,  and  not 
alleging  that  the  condition  of  qualification  to  maintain  the 
suit  did  not  exist,  and  it  not  appearing  that  it  did  not  exist. 
It  should  appear,  by  the  bill,  that  the  complainant  is  qual- 
ified, according  to  the  act,  but  certainty  to  a  common  intent 
is  all  that  is  required. 

The  bill  states  that  the  complainant  is  the  owner  in  fee 
of  the  lands,  and  is  in  possession  thereof.  If  he  is  the  owner 
in  fee,  and  in  possession,  the  presumption  is,  that  he  is  right- 
fully in  possession.  The  averment  is  sufficient.  The  com- 
plainant is  not  required  to  state  the  claim  made  by  the 
defendant,  which  it  is  the  object  of  the  suit  to  silence  or 
extinguish.     It  might  be  impossible  to  do  so. 

The  court  of  appeals,  in  Bogert  v.  City  of  Elizabeth,  12  C. 
E.  Gr.  568,  572,  said  that  the  language  of  the  act  should  be 
construed  to  give  jurisdiction  in  every  case  in  which  any 
claim  or  lien  upon  real  estate  appears  to  be  asserted  or  to 
exist,  and  to  reach  every  lurking  and  unsubstantial  claim, 
11 
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the  mere  suspicion  of  which,  however  ill-founded,  affects 
the  value  of  the  property  when  on  sale. 

The  defendant  is  called  upon  to  declare  and  specify  any 
claim  he  may  have  upon  or  against  the  property.  More- 
over, the  act  contemplates  not  only  the  case  of  claim  asserted 
by  a  person  in  his  own  favor,  but  also  that  of  claim  made  or 
alleged  to  exist  in  favor  of  one  person  by  another.  If  the 
defendant  has  no  claim  upon  the  property,  he  may  suffer  a 
decree  pro  confcsso  to  go  against  him,  or  he  may  disclaim, 
and  in  such  case  he  will  not  be  required  to  pay  costs,  and 
if  he  disclaim  under  oath  he  will  be  entitled  to  his  costs. 
If  he  has  any  claim  he  must  specify  and  set  forth  the  estate, 
interest  or  encumbrance  which  he  claims,  and  the  manner 
in  which  and  the  sources  through  which  such  title  or  encum- 
brance is  claimed  to  be  derived. 

It  is  urged  that  the  complainant,  by  this  bill,  seeks  to 
avoid  a  title  which,  under  the  decision  in  Jersey  City  v. 
Lembeck,  4-  Stew.  £55,  cannot  be  avoided  under  the  act. 
The  objection  has  no  force,  for  it  does  not  appear  that  such 
is  the  object,  and  if  such  is  the  object  it  cannot  appear  until 
the  answer  shall  have  been  filed. 

The  act  provides  that  with  the  subpoena  there  shall  be 
issued  a  ticket  to  the  defendant,  describing  the  lands  with 
precision,  stating  the  object  of  the  suit,  and  that  if  the 
defendant  claims  any  title  or  interest  to  or  encumbrance 
upon  the  lands,  he  is  required  to  answer  the  bill,  and  not 
otherwise.  The  objection  that  no  ticket  was  issued  with 
the  subpoena  is  not  a  ground  of  demurrer.  Eelief  on  that 
ground  must  be  obtained  otherwise.  The  defendant  in  this 
case,  however,  has  waived  the  issuing  and  serving  of  the 
ticket  by  appearing  and  demurring. 

The  demurrer  will  be  overruled,  with  costs. 
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A  savings  bank,  under  a  special  charter,  was  authorized  to  receive 
and  invest  deposits  for  the  benefit  of  the  depositors,  the  income  or 
profit  to  be  divided  among  them,  after  rea'sonable  deductions  for 
necessary  expenses,  the  principal  to  be  repaid  to  the  depositors  at  such 
times  and  with  such  interest  and  under  such  regulations  as  the  board 
of  managers  should,  from  time  to  time,  prescribe.  Under  their  regu- 
lations they  not  only  received  deposits  participating  in  the  profits  and 
not  payable  except  on  thirty  days'  notice,  but  also  another  kind  of 
deposits  (called  by  them  "special  deposits")  which  were  not  to  par- 
ticipate in  the  profits,  and  were  to  be  repaid  (not  redelivered)  to  the 
depositors,  without  any  preliminary  notice.  Both  kinds  of  deposits 
were  intermingled  in  the  funds  of  the  bank,  undistinguishably. 
Under  insolvent  proceedings,  a  receiver  was  appointed. — Held, 

(1)  That  such  an  institution  is  a  mere  trustee  for  the  benefit  of  the 
depositors. 

(2)  That  a  depositor  who  borrowed  money  from  the  bank,  secured 
by  his  note  or  mortgage,  cannot  offset  his  debt  against  the  amount  of 
his  deposit  at  the  time  when  the  decree  of  insolvency  was  made. 

(3)  That  the  so-called  "special"  depositors  are  not  entitled  to  pri- 
ority in  payment  over  the  other  class  of  depositors. 

(4)  That  debts  and  expenses  contracted  by  the  bank  in  carrying  on 
its  ordinary  business,  are  to  be  preferred. 

(5)  That  a  claim,  under  a  covenant  in  the  lease,  for  rent  accruing 
after  the  surrender  of  the  premises  to  the  lessor  by  the  receiver,  can- 
not be  maintained. 

(6)  That  money  paid  to  the  bank  in  exchange  for  its  check,  given 
for  the  accommodation  of  the  payee,  which  was  dishonored,  presumably 
went  into  the  funds,  and  the  debt  should  be  preferred. 

(7)  That  checks  given  to  depositors,  on  account  of  deposits,  are  not 
to  be  preferred. 


In  insolvency.     On  petition  of  the  receiver  for  directions. 
Mr.  W.  B.  Williams,  the  receiver,  in  pro.  pers. 
Mr.  C.  L.  Corbin  and  Mr.  H.  Wallis,  for  creditors. 
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The  Chancellor. 

The  Mechanics  and  Laborers  Savings  Bank  was  incorpo- 
rated by  an  act  of  the  legislature,  approved  March  3d,  1869. 
(P.  L.  1869  p.  177).  It  was  empowered  to  receive  from 
any  person  or  persons  disposed  to  obtain  and  enjoy  the 
advantage  of  the  institution,  any  deposit  or  deposits  of 
money,  and  to  use  and  improve  the  same  for  the  purposes 
and  according  to  the  directions  mentioned  in  the  act,  and 
to  accept  and  execute  all  such  trusts  of  every  description, 
and  to  receive  any  moneys  that  might  be  committed  or 
given  to  it  by  last  will,  or  by  any  order  of  any  court  or 
otherwise.  And  it  was  provided  by  the  act  that  all  depos- 
its of  money  received  by  the  corporation  should  be  by  it 
used  and  improved  to  the  best  advantage,  and  that  the 
income  or  profit  thereof  should  be  by  it  applied  and  divided 
among  the  persons  making  the  deposits,  their  executors  or 
administrators,  in  just  proportion,  after  reasonable  deduc- 
tions for  necessary  expenses,  and  that  the  principal  sums 
should  be  repaid  to  the  depositors,  their  executors  or 
administrators,  at  such  times  and  with  such  interest  and 
under  such  regulations  as  the  board  of  managers  should 
from  time  to  time  prescribe.  The  securities  on  which  the 
investments  should  be  made  were  specified. 

The  institution  entered  upon  its  business  pursuant  to  the 
authority  conferred  by  its  charter.  It  received  deposits 
under  two  different  regulations,  one  of  which  provided  fo.r 
receiving  deposits  which  should  participate  in  the  profits  vt' 
the  investments,  which  deposits  were  to  be  payable  only  on 
thirty  days'  notice  to  the  institution,  unless  notice  should  be 
waived,  and  the  other  provided  for  the  receipt  of  deposits 
which  should  not  participate  in  the  profits,  but  should  be 
payable  on  demand.  These  latter  were  called  "special,"  and 
though  kept  in  separate  books,  the  funds  of  .both  kinds  of 
deposits  were  undistinguishably  intermingled.  The  corpo- 
ration having  become  insolvent,  and  unable  to  return  to  its 
depositors  in  full  the  moneys  due  them,  a  receiver  of  its 
property   was   appointed    by   this   court.      He   submits   for 
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direction  in  the  administration  of  his  trust  the  following 
questions : 

1.  Whether,  where  a  depositor  becomes  a  debtor  of  the 
institution  for  a  loan  secured  either  by  note  or  bond  and 
mortgage,  he  is  entitled  to  offset  the  amount  of  his  deposit, 
whether  of  the  one  or  the  other  of  the  above  classes,  against 
the  money  due  on  the  note  or  bond  and  mortgage. 

2.  Whether  the  so-called  "  special  "  deposits  above  men- 
tioned are  entitled  to  preference  in  payment  over  those  of 
the  other  class. 

3.  Whether  the  debts  of  the  institution  for  monej"  bor- 
rowed in  the  course  of  its  business,  debts  due  for  brokers' 
commissions  &c,  and  incidental  expenses  generally,  are 
entitled  to  preference  over  the  claims  of  depositors. 

4.  Whether  the  rent  on  a  lease  of  a  store  &c,  the  term 
under  which  had  not  expired  when  the  decree  in  insolvency 
was  made,  is  payable  after  the  time  when  the  receiver  deliv- 
ered up  the  premises  to  the  lessor. 

5.  Whether  a  claim  for  money  paid  to  the  institution  in 
exchange  for  its  check  or  draft  which  was  dishonored,  is 
entitled  to  preference. 

6.  Whether  a  depositor  is  entitled  to  preference  for  the 
amount  of  a  check  given  for  a  deposit,  payment  of  which 
was  refused  by  the  bank  on  which  it  was  drawn,  for  want 
of  funds. 

It  is  necessary,  in  the  decision  of  some  of  these  questions, 
to  take  into  consideration  the  character  of  the  institution. 
It  is  a  mere  trustee.  Newark  Savings  Institution  Case,  1  Stew. 
S52.  It  was  said  in  that  case  (the  institution  was  of  the 
same  character  as  this)  that  the  design  of  the  legislature  in 
granting  the  charter  was  to  promote  industry  and  frugality, 
and  preserve  and  husband  the  fruits  of  honest  toil;  that  it 
contemplated  no  benefit  to  the  managers,  but  looked  only 
to  the  security  and  advantage  of  the  depositors;  that  the 
trust  thus  created  was  a  general  or  public  trust;  that  no 
depositor  had,  under  the  charter  or  in  equity,  any  right  to 
any  particular  security  in  the  hands  of  the  institution  for 


166  CASES  IN  CHANCERY.  [32  Eq. 

Stockton  v.  Mechanics  &c.  Bank. 

his  deposit,  any  more  than  any  other  depositor,  and  that  all 
the  assets,  after  deducting  necessary  expenses,  were  held  as 
a  common  fund  for  the  security  of  all  the  depositors.  A 
savings  bank  is  defined  to  be  any  institution  in  the  nature 
of  a  bank,  formed  for  the  purpose  of  receiving  deposits  of 
money  for  the  benefit  of  the  persons  depositing,  to  accumu- 
late the  produce  of  so  much  thereof  as  shall  not  be  required 
by  the  depositors,  at  compound  interest,  and  to  return  the 
whole  or  any  part  of  such  deposit,  and  the  produce  thereof, 
to  the  depositors,  deducting  out  of  such  produce  so  much  as 
shall  be  required  for  the  necessary  expenses  attending  the 
management  of  the  institution,  but  deriving  no  benefit  what- 
ever from  any  such  deposit  or  the  produce  thereof.  Grant 
on  Ban  Jang  61 4. 

In  Huntington  v.  Savings  Bank,  6  Otto  388,  it  was  said  that 
such  a  corporation  is  not  a  commercial  partnership,  nor  an 
artificial  being,  the  members  of  which  have  property  inter- 
ests in  it,  nor  is  it  strictly  eleemosynary;  that  its  purpose  is 
rather  to  furnish  a  safe  depository  for  the  money  of  those 
members  of  the  community  disposed  to  entrust  their  prop- 
erty to  its  keeping;  that  it  is  somewhat  of  the  nature  of 
such  corporations  as  church-wardens,  fur  the  conservation 
of  the  goods  of  a  parish ;  the  college  of  surgeons,  for  the  pro- 
motion of  medical  science;  or  the  society  of  antiquaries,  for 
the  advancement  of  the  study  of  antiquities,  and  that  its 
purpose  is  a  public  advantage,  without  any  interest  in  its 
members.. 

In  a  still  more  recent  case  (1879)  Burrell  v.  Dollar  Savings 
Bank  [Sup.  Court  of  Penn.),  such  institutions  are  said  to  be 
really  charities  for  the  benefit  of  the  poor. 

In  Coite  v.  Society  for  Savings,  32  Conn.  173,  they  were  said 
to  be  in  fact  large  incorporated  agencies  for  receiving  and 
loaning  money  on  account  of  its  owners.  As  before  stated, 
this  court  has  held  them  to  be  trusts,  and  therefore  subject 
to  its  control.  Such  being  their  character,  it  is  obvious  in 
some  respects  the  rules  which  would  apply  to  other  finan- 
cial institutions  in  winding  them  up  will  not  apply  to  them. 
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The  fact  that  one  of  the  cestuis  que  trust  has  borrowed  from 
the  trust  money,  which  in  fact  is  the  common  property  of 
himself  and  his  fellow-depositors,  and  continues  to  owe  it  at 
the  time  of  the  making  of  the  decree  of  insolvency,  will  not 
give  him  any  advantage  over  the  other  depositors.  Like 
any  stranger,  he  is  bound  to  pay  the  money  to  the  receiver, 
and  he  is  entitled  only  to  his  dividend  with  the  other  depos- 
itors. If  three  persons,  jointly  owning  §3,000,  place  the  sum 
in  the  hands  of  a  trustee  for  investment  for  their  joint 
account,  and  he  lends  to  one  of  them,  as  an  investment, 
$1,000  of  the  fund  thus  created,  and  then  wastes  the  bal- 
ance and  becomes  wholly  insolvent,  would  it  be,  for  an 
instant,  thought  that  the  borrower  had  the  right  in  equity 
to  offset  his  demand  against  the  trustee — his  claim  to  one- 
third  of  the  trust  fund — against  his  debt,  and  so  secure  for 
himself  immunity  from  loss,  throwing  the  entire  burden  of 
the  misfortune  on  the  other  cestuis  que  trust?  If  a  savings 
institution,  carefully  and  honestly  managed,  should  meet 
with  loss  by  the  depreciation  of  its  securities,  can  it  justly 
and  equitably  be  held  that  a  depositor  who  has  borrowed 
the  trust  funds  to  the -amount  of  his  deposit,  has  thus 
secured  himself  against  the  loss?  It  is  clear  that  the  bor- 
rower in  such  case  must,  in  equity,  be  held  to  be  bound  to 
pay  his  debt,  and  take  his  dividend  of  his  deposit  and  its 
accretions. 

In  Bunnell  v.  Collins ville  Sacings  Society,  38  Conn.  203,  in 
an  action  by  a  depositor  against  a  savings  bank,  to  recover 
his  ])ro  rata  share  of  a  loss  sustained  by  the  bank,  it  was 
held  that  the  bank  was  merely  his  agent  to  receive  and  hold 
his  money;  that  the  loss  was  occasioned  by  the  plaintiff's 
own  act,  through  the  instrumentality  of  his  agent,  the  bank, 
and  that  he  was  not  entitled  to  recover.  The  loss  in  that 
case  amounted  to  twenty-four  per  cent,  of  the  deposits. 
The  bank  had  paid  to  the  plaintiff  his  pro  rata  share  of  the 
remaining  funds,  but  he  had  not  accepted  it  in  full  satisfac- 
tion of  his  claim  for  his  deposit.  The  court  said:  "The 
assets  this  institution  now  has,  belong  substantially  to  the 
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present  depositors.  How  can  the  plaintiff  obtain  his  loss? 
Shall  he  be  paid  out  of  their  money?  They  have  an  equal 
right  to  be  paid  out  of  his."  This  reasoning  is  obviously 
applicable  to  the  question  of  offset  under  consideration. 
In  Osborn  v.  Byrne,  4-3  Conn.  155,  it  was  held  that  where  a 
depositor  in  a  savings  bank  was  indebted  to  the  bank  as  a 
borrower  of  its  funds,  he  could  not,  upon  its  insolvency,  set 
off,  in  the  absence  of  an  agreement,  the  amount  of  his 
deposit  against  his  indebtedness. 

The  so-called  special  deposits  are  equally  trust  money 
with  those  held  for  investment.  The  difference  between 
them  is,  that  they  might  have  been  withdrawn  at  will  from 
the  institution,  while  the  institution  might  have  required 
thirty  days'  notice  before  being  required  to  pay  those  oi 
the  other  kind.  That  there  was  no  participation  in  the 
profits  of  the  investment,  makes  no  difference.  Had  the 
agreement  been  that  the  special  deposits  should  be  returned 
in  the  same  coin  or  bills  received — had  they  been  mere 
deposits  for  safe  keeping,  the  owners  would  not  have  parted 
with  their  property  in  them,  and  the  bank  would  only  have 
acquired  a  qualified  property  as  bailee  in  them.  But  they 
were  delivered  to  the  bank  in  the  same  manner  as  the  other 
deposits,  and  the  obligation  of  the  bank  in  regard  to  them 
was  answered  by  the  return  to  the  owner  of  an  equal  amount 
of  mone}*  on  demand.  The  bank  received  them  as  deposits 
under  the  authority  of  its  charter,  and  not  otherwise;  and, 
in  fact,  intermingled  them  inseparably  and  undistinguish- 
ably  with  the  money  received  from  deposits  for  investment. 

The  debts  of  the  institution,  contracted  in  the  course  of 
its  business,  for  loans  and  for  incidental  expenses,  are 
entitled  to  preference  over  the  claims  of  depositors.  They 
are  the  expenses  of  executing  the  trust. 

The  object  of  the  proceedings  in  insolvency,  under  the 
act,  is  to  distribute  the  estate  of  a  debtor  corporation,  no 
longer  able  to  pay  its  debts  in  full,  equitably  among  its  exist- 
ing creditors.  The  covenant  to  pay  rent  in  the  future  is, 
in  fact,  valueless   by  reason  of  the  insolvency,  for  the  cove- 
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nantor  will  have  no  property  to  answer  its  liability  thereon. 
The  bankrupt  law  of  the  United  States  provides  for  the 
proving  of  rent  or  other  debts  falling  due  at  fixed  and  stated 
periods  up  to  the  time  of  the  bankruptcy.  But  whether 
the  covenant  be  valueless  or  not,  the  debt  to  be  proved 
cannot  include  rent  to  become  due.  The  claim,  under  the 
covenant  in  the  lease,  for  rent  accruing  after  the  surrender 
of  the  premises  to  the  lessor  by  the  receiver,  cannot  be 
maintained.  Pratt  v.  Levari,  1  Miles  358;  Burrill  on 
Assignments  4-91. 

The  liability  of  the  receiver  in  insolvency  in  such  case  is 
precisely  the  same  as  that  of  an  assignee  in  insolvency  or 
bankruptcy,  who  may  retain  or  surrender  the  lease  accord- 
ing as  it  may  seem  most  advantageous  for  the  estate  of  the 
debtor. 

The  money  delivered  to  the  institution  in  exchange  for 
its  check,  which  was  dishonored  for  want  of  funds  in  the 
bank  on  which  it  was  drawn,  presumably  went  into  the 
funds  which  are  to  be  distributed  by  the  receiver.  The 
transaction  was  strictly  ultra  vires.  The  exchange  of  the 
money  for  the  check  was  merely  for  the  accommodation  of 
the  person  who  obtained  the  latter.  Under  the  circum- 
stances, the  debt  should  be  preferred. 

Not  so,  however,  as  to  the  checks  given  to  depositors,  which 
were  not  paid  for  want  of  funds  in  the  bank  on  which  they 
were  drawn.  The  checks,  under  the  circumstances,  were 
no  payment,  and  the  deposits  remain  the  same  as  if  the 
checks  had  not  been  given.  The  depositors  to  whom  they 
were  given  are  entitled  to  no  preference  because  of  them. 
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David  Campbell 

v. 

Daniel  F.  Tompkins  and  wife. 

A  mortgage  was  given  by  the  defendant  and  his  wife,  on  her  lands, 
to  secure  his  bond  to  the  complainant  for  $2,100.  This  sum  consisted 
of  SI. 100  in  cash  loaned  to  defendant  and  $1,000  which  defendant 
voluntarily  proposed  should  be  included  as  compensation  to  the  com- 
plainant for  his  (or  his  firm's)  trouble  and  expense  in  collecting  certain 
promissory  notes  for  $7,000,  given  by  the  defendant  and  his  partner, 
and  bought  in  the  market  by  complainant's  firm.  On  foreclosure, — 
Held, 

(1)  That  the  act  [Rev.  p.  387  \  52)  making  a  seal  only  presumptive 
evidence  of  a  consideration,  is  a  mere  change  in  the  rule  of  evidence, 
and  does  not,  of  itself,  avoid  a  voluntary  conveyance. 

(2)  That  a  mortgage  may  be  sustained  against  everybody  but  exist- 
ing creditors,  although  it  was  intended  merely  as  a  gift. 

(3)  That  a  voluntary  mortgage,  by  a  wife,  of  her  lands  to  secure  her 
husband's  debt,  is  valid. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  E.  C.  Harris,  for  complainant. 

Mr.  F.  Adams,  for  defendant?. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage  given,  Octo- 
ber 13th,  1868,  by  Daniel  F.  Tompkins  and  his  wife  to  the 
complainant,  on  land  of  Mrs.  Tompkins,  to  secure  the  pay- 
ment, according  to  the  bond  of  Mr.  Tompkins  to  the  com- 
plainant, of  that  date,  of  $2,100  in  one  year  from  the  date 
thereof,  with  interest,  and  all  national,  state,  county,  city 
and  township  taxes  which  might  be  assessed  upon  the  money 
loaned  and  thereby  secured  or  upon  the  mortgage  or  bond. 
The  defence  set  up  by  the  mortgagors  in  their  answer  is, 
that  only  $1,100  were  lent,  and  the  rest  of  the  82.100  was 
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an  allowance  by  way  of  compensation  for  the  trouble  and 
expense  to  which  the  firm  of  Campbell,  Lane  &  Co.  (of 
which  the  complainant  was  a  member  and  for  which  the 
bond  and  mortgage  were  taken,  though  taken  in  the  name 
of  the  complainant  alone)  had  been  subjected  by  reason  of 
the  defence  made  by  the  firm  of  Nichols  &  Tompkins  (of 
which  Mr.  Tompkins  was  a  member),  against  certain  promis- 
sory notes  put  by  the  latter  firm  oh  the  money  market,  and 
bought  by  Campbell,  Lane  &  Co.  The  notes  amounted  in 
the  aggregate  to  over  §7,000.  The  result  of  the  litigations 
was  that  Campbell,  Lane  &  Co.  recovered  only  what  they 
had  paid  for  the  notes,  with  interest.  The  litigations  were 
ended  and  the  money  for  which  judgment  was  recovered 
therein  paid  before  the  mortgage  was  given. 

When  the  agreement  for  the  mortgage  was  made,  Mr. 
Tompkins  applied  to  the  complainant  for  a  loan  of  $1,000 
on  mortgage  of  the  premises  described  in  the  mortgage. 
Wholly  of  his  own  accord,  and  without  suggestion  from  the 
complainant,  or  any  member  of  his  firm,  or  any  one  else  on 
his  or  their  account,  Mr.  Tompkins  proposed  that  if  the  loan 
was  made  the  mortgage  would  be  given  for  such  an  amount 
as  to  include  a  sum  sufficient  to  compensate  Mr.  Campbell's 
firm  for  their  expense  and  trouble  in  prosecuting  the  suits 
upojn  the  notes.  This  proposition  was  wholly  voluntary  on 
his  part,  and  the  amount  of  the  proposed  compensation 
($1,000)  was  fixed  by  him. 

Mr.  Campbell  acceded  to  the  proposition  thus  made,  and 
made  the  desired  loan,  the  amount  of  which  was,  at  the 
request  of  Mr.  Tompkins,  raised  from  §1,000  to  $1,100,  and 
took  the  mortgage.  In  1876,  before  the  commencement  of 
this  suit,  the  complainant  bought  the  interest  of  his  partners 
in  the  mortgage,  so  that  when  this  suit  was  brought  he  was 
the  sole  owner  of  the  mortgage. 

r>y  their  answer,  Mr.  and  Mrs.  Tompkins  insist  that,  as 
to  the  $1,000  included  in  the  mortgage  as  compensation  for 
expense,  trouble  &c,  in  the  litigations  on  the  notes,  the 
mortgage   was  without   consideration,  and   that,  therefore, 
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there  should  be  no  decree  for  that  money ;  or,  if  there 
should  be  any  decree  on  that  account,  it  should  be  for  a 
smaller  sum.  They  insist  that  $1,000  was  an  unreasonably 
large  allowance  on  that  account.  Neither  in  the  answer  nor 
in  the  testimony  is  any  fraud  alleged  or  even  hinted  at. 
The  conduct  of  the  complainant  appears  to  have  been 
entirely  fair.  Nor  is  it  alleged  that  any  manner  of  deceit 
or  misrepresentation  was  practiced  on  Mrs.  Tompkins,  nor 
that  she  was  not  fully  apprised  of  all  the  particulars  of  the 
transaction  which  resulted  in  the  mortgage.  The  only  ques- 
tion, therefore,  is,  whether  the  defence  of  want  of  considera- 
tion is  available  to  the  mortgagors. 

The  seals  to  the  bond  and  mortgage  import  a  considera- 
tion, and,  before  the  passage  of  the  act  "concerning  sealed 
instruments,"  which  was  approved  April  6th,  1875  {Rev.  p. 
387),  neither  a  court  of  law  or  equity  would  allow  the  con- 
sideration of  such  instruments  to  be  inquired  into  with  a 
view  to  declaring  the  instrument  void,  for  want  oi'  consid- 
eration, but  a  court  of  equity  would  do  so  for  the  purpose 
of  ascertaining  what  was  due  upon  it.  Farnum  v.  Burnett, 
€  C.  E.  Or.  87. 

That  act  provides  that  in  every  action  upon  a  sealed 
instrument  or  where  a  set-off  is  founded  upon  a  sealed 
instrument,  the  seal  thereof  shall  be  only  presumptive  evi- 
dence of  a  sufficient  consideration,  which  may  be  rebutted 
as  if  such  instrument  was  not  sealed.  That  act  is  a  mere 
change  of  the  rule  of  evidence  and  does  not  operate  to  make 
a  valuable  consideration  necessary  where  the  requisite  did 
not  exist  when  the  contract  was  made.  Aller  v.  Alter,  11 
Vr.  U6. 

As  before  stated,  the  mortgage  in  this  case  was  given  in 
1868,  prior  to  the  passage  of  that  act.  It  cannot  be  doubted 
that  even  now  a  valid  mortgage  may  be  given  where  no 
valuable  consideration  exists.  Otherwise,  the  absolute  con- 
trol of  the  owner  over  his  property  is  taken  away,  for  he 
would  not  be  permitted  to  give  it  away  in  his  life-time  by 
deed.     The  mere  fact  that  there  was  no  consideration  would 


5  Stew.]  FEBRUARY  TERM,  1880.  173 

Campbell  v.  Tompkins. 

not  now  render  the  mortgage  invalid.  A  mortgage  may  be 
sustained  as  against  all  except  creditors  whose  claims  existed 
at  the  time  of  giving  it,  although  it  was  intended  merely  as 
a  gift;  and,  when  executed  and  delivered,  it  is  as  valid  as  if 
it  were  based  upon  a  full  consideration,  and  it  is  not  open 
to  the  objection  that  it  is  a  voluntary  executory  agreement, 
but  it  may  be  enforced  according  to  its  terms  as  an  executed, 
conditional  transfer  of  the  real  estate  mortgaged.  Brooks 
v.  Dalrymple,  12  Allen  102  ;  Bucklin  v.  Bucklin,  1  Abb.  App. 
Dec.  21$  ;  Jones  on  Mort.  §  6I4.. 

In  this  case  there  was  no  fraud,  illegality  or  oppression. 
The  act  of  the  mortgagors  in  giving  the  mortgage  to  secure 
the  payment  of  the  compensation,  was  entirely  voluntary 
and  was  the  result  of  Mr.  Tompkins's  unsolicited  and  unin- 
vited proposition.  He  made  it  part  of  the  consideration  of 
the  loan  which  he  solicited,  and  it  is,  perhaps,  not  too  much 
to  say  that  without  this  inducement  the  loan  would  not  have 
been  made. 

The  voluntary  mortgage  by  the  wife  of  her  land  to  secure 
tin'  payment  of  her  husband's  bond  is  binding  upon  her  not 
only  so  far  as  the  loan  is  concerned,  but  as  to  the  debt  vol- 
untarily created  by  him  against  himself  and  arising  from  a 
merely  moral  obligation  which  he  acknowledged  without 
demand  or  even  solicitation,  but  solely  from  his  sense  of  jus- 
tice. A  married  woman  may,  with  her  husband,  mortgage 
her  land  to  secure  the  payment  of  the  debt  of  her  husband  or 
of  any  other  person,  for  the  payment  of  which  she  is  in  no 
way  liable  and  in  which  she  has  no  interest.  Jones  on  Mort. 
§  113.  And  her  mortgage,  given  to  secure  the  payment  of 
the  bond  other  husband,  will  not  be  regarded  as  having  no 
validity  or  binding  effect  simply  because  the  consideration 
of  the  bond  is  an  obligation  merely  moral  and  not  enforce- 
able at  law  or  in  equity. 

There  will  be  a  decree  in  accordance  with  these  views. 
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Peter  Linker 

v. 

Elizabeth  Linker. 

Where  there  is  conflicting  evidence  as  to  a  husband's  object  in  making 
a  conveyance  of  lands  to  his  wife,  the  ordinary  presumption  that  it  is 
intended  as  a  provision  or  settlement  for  her  benefit,  is  not  rebutted. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  C.  E.  Hendrickson,  for  complainant. 
Mr.  H.  A.  Drake,  for  defendant. 

The  Chancellor. 

The  parties  are  husband  and  wife.  In  the  fall  of  1866, 
John  Dick  and  his  wife  conveyed  to  the  defendant,  for  the 
consideration  of  $575,  three  lots  of  land  in  the  town  of 
Progress,  in  Burlington  county.  The  complainant,  by  his 
bill,  states  that  he  paid  all  the  consideration  with  his  own 
money,  and  that  the  conveyance  was  made  to  the  defend- 
ant merely  at  his  request,  and  that  the  conveyance  was 
made  to  her  because  she  urged  and  insisted  upon  it,  giving 
as  a  reason,  that  as  he  was  much  older  than  she,  it  was  proper 
that  she  should  thus  be  secured  a  home  in  case  of  his  death, 
which  might  take  place  unexpectedly,  and  declaring  that  it 
would  otherwise  make  no  difference,  and  that  in  case  she 
should  survive  him,  she  would  see  to  it  that  his  two  children 
by  a  former  wife  should  have  an  equal  share  in  the  property 
with  any  children  she  might  have  by  him. 

The  bill' further  states  that  he  paid  the  whole  of  the  pur- 
chase-money of  the  property,  on  the  delivery  of  the  deed; 
that  part  of  it,  $250  and  some  interest  thereon,  was  received 
by  him  from  one  James  McGugan,  who  owed  it  to  him  on 
a  judgment  bond;  part  was  his  own  money  in  hand,  and  the 
rest,  $200,  was  borrowed  from  Rebecca  Lippincott,  on  mort- 
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gage  of  the  property.  This  mortgage,  he  says,  was  paid  by 
the  defendant,  with  her  own  money,  in  1868. 

The  bill  alleges  that,  in  1869,  he  built  a  barn  on  the  prop- 
erty, which  cost  him  $90,  and  in  1872,  he  built  an  addition 
to  the  house,  which  cost  him  $450.  The  bill  charges  the 
defendant  with  having  surreptitiously  and  fraudulently 
taken  from  the  complainant  $700  of  his  money  in  1877, 
and  absconded  therewith,  eloping  with  a  married  man,  and 
alleges  that  she  disposed  of  that  money  wrongfully  to  her 
own  use.  It  prays  that  she  may  be  decreed  to  pay  the  com- 
plainant all  the  money  he  has  paid  for  or  on  account  of  the 
property,  and  also  the  $700  with  interest,  and  that  the  prop- 
erty may  be  sold  to  pay  those  moneys,  or  that  she  may  be 
decreed  to  hold  the  property  m  trust  for  him,  and  that  the 
deed  to  her  may  be  set  aside,  so  far  as  his  interest  may 
require. 

The  defendant,  by  her  answer,  denies  all  trust,  and  claims 
that  the  property  was  purchased  by  her  for  herself,  and 
entirely  paid  for  with  her  own  money.  She,  in  the  answer, 
says  that,  of  the  purchase-money,  she  paid  to  Dick,  the 
person  of  whom  the  property  was  bought,  $275  in  cash,  and 
that  she  borrowed  the  rest,  $275  (and  not  $200,  as  stated  in 
the  bill),  on  the  joint  bond  of  herself  and  husband,  secured 
by  mortgage  on  the  property,  given  to  Rebecca  Lippincott, 
with  the  assignment  of  a  judgment  bond  in  the  defendant's 
favor  for  $300,  as  collateral  security,  and  that  she  paid  off' 
that  mortgage  with  her  own  money,  and,  in  like  manner, 
paid  for  all  the  improvements  on  the  property.  She  alleges 
that  the  judgment  bond  in  favor  of  her  husband,  mentioned 
in  the  bill,  was  given  for  $250  of  $550  lent  by  her  to 
McGugan,  of  which  part,  $250,  was  secured  by  the  judg- 
ment bond,  which  was  taken  (by  her  consent)  in  the  name 
of  her  husband,  and  the  rest  by  the  judgment  bond  to  her. 
She  further  says  that,  at  or  about  the  time  when  she  paid 
off  the  mortgage  given  to  Rebecca  Lippincott,  the  com- 
plainant, the  more  effectually  to  show  that  he  acknowledged 
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her  title  to  the  property,  made  his  will  in  her  favor  for  all 
of  his  property,  and  appointed  her  sole  executrix  thereof. 

The  trust  set  up  in  the  hill  is  not  only  not  evidenced  by 
any  writing,  but  it  is  not  proved  by  oral  testimony.  The 
complainant,  in  his  testimony,  gives,  as  the  reason  for  the 
conveyance  of  the  property  to  his  wife,  that  she,  at  the  time 
of  the  conveyance,  "  made  a  fuss,"  and  insisted  on  having 
the  deed  made  to  her,  and  that  he  vielded,  and  "  had  the 
deed  made  in  her  name  for  the  sake  of  peace — to  have  peace 
in  the  family."  He  says,  indeed,  that  he  did  not,  in  so 
doing,  intend  to  make  a  settlement  on  her,  and  did  not 
expect  that  the  property  would  really  be  hers  because  she 
held  a  deed  for  it,  but  that  it  would  still  be  his.  His  wit- 
ness, McGugan,  says  that  either  the  complainant  or  Mr. 
Dick  (he  thinks  it  was  the  latter),  said  that,  to  make  peace 
with  the  defendant,  and  keep  her  quiet,  the  deed  was  to  be 
"  put  in  her  name."  She  denies  that  the  reason  why  the 
property  was  conveyed  to  her  was  a  desire  for  peace,  but 
alleges  that  it  was  conveyed  to  her  because  she  bought  it. 
Though  witnesses  are  produced  who  swear  that  her  reputa- 
tion for  truth  is  bad,  no  effort  is  made  to  disprove  her 
statements  as  to  the  particular  way  in  which  she  says  the 
payments  for  the  property  were  made. 

That  the  will  was  made,  is  shown  by  the  production  of 
the  instrument  itself;  and,  indeed,  the  fact  is  not  denied. 
That  she  had  money,  is  shown  by  the  judgment  bond  for 
$300,  given  to  her  by  McGugan,  for  money  lent  by  her  to 
him.  The  $700  mentioned  in  the  bill,  and  which  she  is 
charged  with  abstracting  from  her  husband  and  wrongfully 
applying  to  her  own  use,  was  deposited  in  bank  in  the 
names  of  both.  It  was  taken  from  the  bank  by  him  at  her 
request  (she  had  previously  got  it  from  the  bank,  apparently 
in  an  unauthorized  way,  and  was  compelled  to  return  it),  to 
be  put  in  another  bank,  a  savings  bank,  where  it  would 
draw  interest.  He  falsely  stated  to  her  that  he  had 
deposited  it  according  to  her  request  and  his  promise.     He 
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says  he  took  it  to  his  house.     That  she  took  it  is  not  proved, 
and  she  flatly  denies  it. 

I  am  unable,  from  the  testimony,  to  determine  whether 
the  money,  other  than  that  borrowed  from  Lippincott,  which 
was  paid  for  the  property,  was  the  property  of  the  complain- 
ant or  the  property  of  the  defendant.  But,  if  it  was  the 
property  of  the  former,  the  latter  in  fact  paid  the  other  pari 
of  the  purchase-money,  as  is  admitted  by  the  bill,  and  the 
making  of  the  will  is  some  corroboration  of  the  defendant's 
statement  as  to  the  reason  why  the  conveyance  was  made 
to  her. 

Where  a  purchase  of  land  is  made  by  a  husband  in  the 
name  of  his  wife,  it  is  presumed,  in  the  first  instance,  to  be 
a  provision  and  settlement,  though  the  presumption  may  be 
rebutted.  Persons  v.  Persons,  10  C.  E.  Gr.  250,  and  cases 
there  cited;  Perry  on  Thrusts  §  147.  There  is  here  nothing 
to  rebut  the  presumption.  The  complainant  himself  says 
that  he  gave  the  title  to  his  wife  to  satisty  her.  The  will 
indicates  a  disposition  to  favor  her  and  to  give  to  her  all 
he  had. 

The  bill,  it  may  be  remarked,  is  not  filed  to  enforce  the 
trust  set  up  in  it,  but  to  compel  the  defendant  to  pay  the 
complainant  the  money  which  he  says  he  put  into  the 
property,  and  to  that  end  it  prays  a  decree  that  she  holds 
the  property  in  trust  for  him. 

The  case  presented  by  the  complainant  is  not  such  as  to 
entitle  him  to  relief.     The  bill  will  be  dismissed,  with  costs. 


Jacob  "Welsh,  executor, 

v. 

Margaret  Crater  and  others. 

Where  a  conversion  of  testator's  real  estate  was  ordered  to  be  made 
after  the  death  of  a  life  tenant,  unless  converted  during  the  life-time 
of  such  tenant  at  her  request,  and  "  the  balance  of  my  estate  (after 
12 
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paying  a  legacy  of  $8,000)  to  be  equally  divided  among  my  heirs," — 
Held, 

(1)  That,  by  "the  balance  of  my  estate,"  testator  meant  his  entire 
estate,  whether  derived  from  the  sale  of  his  real  estate  or  otherwise. 

(2)  That  it  should  go  to  his  next  of  kin  who  were  living  at  the  time 
of  his  death. 

(3)  That  his  sisters  and  the  children  of  two  deceased  sisters  and  of 
a  deceased  brother,  took  per  capita,  to  the  exclusion  of  the  grandchil- 
dren of  such  deceased  brothers  and  sister. 


Bill  for  directions  as  to  administration  of  estate  under 
will.     On  final  hearing. 

Mr.  Alfred  Mills,  for  complainant. 

Mr.  J.  H.  Neighbour,  for  Mary  Welsh. 

Mr.  C.  T.  Glen,  for  Margaret  Crater's  children. 

The  Chancellor. 

Philip  Welsh,  late  of  the  county  of  Morris,  deceased,  by 
his  will,  after  ordering  payment  of  his  debts  and  funeral 
expenses,  gave  to  his  wife,  in  lieu  of  dower,  $8,000  and  all 
his  personal  property  of  every  kind,  except  money  and  secu- 
rities for  money.  He  then  gave  to  her  all  his  real  estate  for 
life,  with  provision  that  if  she  should  prefer  to  have  it  sold, 
his  executors  should  sell  it,  and  invest  the  proceeds  of  the 
sale  on  bond  and  mortgage;  and,  in  that  case,  he  gave  to 
her  for  life  the  interest  of  such  investment;  and  he  also 
gave  to  her  for  life  the  interest  of  all  his  outstanding  bonds 
and  notes  and  other  securities,  after  payment  of  the  legacy 
of  $8,000  and  all  other  liabilities  of  his  estate.  He  then 
ordered  that,  if  his  real  estate  was  not  sold  in  her  life-time, 
it  should  be  sold  as  soon  as  conveniently  could  be  after  her 
decease,  and  that  the  "  balance  of"  his  "  estate,"  after  pay- 
ing the  legacy  of  §8,000,  should  be  equally  divided  among 
his  "  heirs."  He  appointed  his  wife  and  the  complainant 
executors.     His  wife  is  now  dead.     His  real  estate  was  not 
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sold  until  after  her  death.  The  complainant,  the  surviving 
executor,  has  in  his  hands,  as  the  balance  of  the  estate, 
$28,101.64,  of  which  sum  $10,959.12  are  the  proceeds  of  the 
sale  of  the  real  estate,  with  interest  thereon,  and  the  rest  is 
personal  estate  of  which  the  testator  died  possessed.  The 
testator  never  had  any  child.  His  nearest  relations,  at  the 
time  of  his  death,  were  his  two  sisters,  Margaret  Crater  and 
Susan  Neighbour;  four  children  and  eight  grandchildren 
of  his  brother  Jacob  Welsh  (who  died  before  the  making 
of  the  will) ;  five  children  and  seven  grandchildren  of  David 
"Welsh,  another  deceased  brother  of  the  testator,  who  also 
died  before  the  making  of  the  will,  and  five  children  and 
seven  grandchildren  of  his  sister  Elizabeth  Swackhammer. 
She,  too,  died  before  the  making  of  the  will. 

The  question  submitted  is,  to  whom  does  the  balance  in 
the  hands  of  the  surviving  executor  go  under  the  will — to 
the  heirs  at  law  or  next  of  kin  of  the  testator?  And  if 
to  the  latter,  whether,  as  to  the  children  of  the  deceased 
brothers  and  sister  of  the  testator,  per  stirpes  or  per  capita  ? 

The  direction  to  convert  the  real  estate  is  absolute.  The 
proceeds  of  the  sale  of  it,  therefore,  are  personal  property. 
It  is  a  well-settled  rule  in  equit}^  that  when  lands  are 
directed  to  be  converted  into  money  and  the  proceeds  are 
given  as  a  legacy,  the  legacy  will  be  treated  as  a  legacy  of 
personal  estate.  Scudder  v.  Van  Arsdale,  2  Beas.  110,  112; 
Smith's  ex'r  v.  First  Presb.  CL,  11  C.  E.  Gr.  132;  Miller's 
adm'r  v.  Miller,  10  C.  E.  Gr.  354,  and  cases  there  cited; 
Hand  v.  More)/,  1  Stew.  65. 

Here  the  testator  blends  the  proceeds  of  the  sale  of  his 
real  estate  with  his  personal  property,  and  disposes  of  them 
together.  But  it  is  urged  that  the  language,  "the  balance 
of  my  estate  after  paying  the  aforesaid  legacy"  (the  legacy 
of  $8,000  to  the  testator's  wife),  has  reference  to  his  personal 
estate  alone. 

The  whole  section  is  as  follows : 

"  I  do  order,  that  as  soon  as  conveniently  can  be  after  her  [his 
wife's]  decease,  that  if  my  real  estate  has  not  been  sold,  that  it  shall 
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then  be  sold  and  the  balance  of  my  estate,  after  paying  the  aforesaid 
legacy  [of  $8,000  to  his  wife],  to  be  equally  divided  among  my  heirs." 

It  is  manifest,  from  the  connection  in  which  the  words 
"balance  of  my  estate"  are  used  (after  the  provision  for 
absolute  conversion  of  his  real  estate),  that  by  them  the  tes- 
tator meant  his  entire  estate,  including  the  proceeds  of  the 
sale  of  his  real  property  remaining  after  deducting  the  leg- 
acy of  $8,000.  And  since  the  estate  so  to  be  divided  is 
wholly  personal,  it  goes  to  his  next  of  kin  and  not  to  his 
heirs  at  law,  notwithstanding  the  gift  is  in  terms  to  his 
"  heirs."  Hawk,  on  Wills  92  n.  ;  Scudder  v.  Van  Arsdale,  ubi 
supra  ;  2  Red/,  on  Wills  385,  386. 

The  testator  directs  that  the  balance  of  his  estate  shall  be 
equally  divided  among  (under  this  construction)  his  next  of 
kin.  His  only  relations,  as  before  stated,  were  his  two  sis- 
ters, and  children  and  grandchildren  of  his  two  deceased 
brothers,  and  children  and  grandchildren  of  his  deceased 
sister. 

The  statute  of  distributions  is  express  and  clear  in  its 
terms,  that  there  shall  be  no  representation  among  collater- 
als, after  brothers'  and  sisters'  children,  and  it  was  accord- 
ingly held  in  Davis  v.  Vanderveer's  adm'r,  8  C.  E.  Gr,  558, 
that  whenever  the  estate  goes  in  whole  or  in  part  to  collat- 
erals, the  right  to  take  by  representation  among  them  is  to 
be  limited  to  the  children  of  tne  intestate's  brothers  and  sis- 
ters. Where  property  under  a  bequest  passes  to  the  persons 
entitled  under  the  statute  of  distributions  to  receive  it.  in 
the  absence  of  any  express  direction  in  the  will,  it  will  go 
in  the  proportions  prescribed  by  the  statute.  Roach  v. 
Hammond,  Free,  in  Chan.  Jf.10 ;  Scudder  v.  Van  Arsdale,  ubi 
supra;  Eagles  v.  La  Breton,  L.  R.  (15  Eq.)  ljf.8 ;  Melden  v. 
Ashworth,  L.  R.  (20  Eg.)  Jf.10. 

In  such  case  where  they  are  not  all  in  equal  degree,  those 
who  take  by  representation  take  per  stirpes.  Scudder  v.  Van 
Arsdale,  ubi  supra ;  2  Kent's  Com.  425. 

But  where  the  direction  of  the  will  is  that  it  shall  go  to 
them  in   equal  shares,  those  who  take  by  representation 
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take  per  capita.  Scudder  v.  Van  Arsdale,  ubi  supra  ;  Smith  v. 
Palmer,  7  Hare  225. 

In  this  case  the  testator's  sisters  and  the  children  of  his 
deceased  brothers  will  take  per  capita.  And  distribution  is 
to  be  made  among  those  who  were  the  testator's  next  of  kin 
at  the  time  of  his  death.  Eagles  v.  Le  Breton,  ubi  supra; 
Tiffin  v.  Longman,  15  Beav.  275 ;  Urquhart  v.  Urquhart,  13 
Sim.  613 ;   Theobald  on  Wills  172. 

There  will  be  a  decree  in  accordance  with  these  views. 


Thomas  Maddock 

v. 
Maria  Astbury  and  others. 


By  articles  of  partnership,  M.  and  A.  stipulated  that  at  the  end  of 
three  months  after  the  death  of  either  of  them,  a  valuation  of  all  their 
partnership  assets  and  property,  including  real  estate,  should  be  made, 
according  to  the  amount  of  capital  invested;  and  that  the  survivor 
should  have  one  year  thereafter  to  take  and  pay  the  value  of  such 
share  to  the  legal  representatives  of  the  decedent.  One  partner  (A.) 
died  intestate. — Held,  that  M.  was  entitled  to  specific  performance  of 
the  contract,  which  of  itself  constituted  an  equitable  conversion  of  the 
real  estate,  and  that  the  proceeds  must  be  divided  among  the  intes- 
tate's next  of  kin. 


Bill  for  specific  performance.  On  final  hearing  on  plead- 
ings and  proofs. 

Mr.  G.  -D.  W.  Vroom,  for  complainant. 

Mr.  J.  Wilson,  for  defendants. 

The  Chancellor. 

On  the  1st  of  February,  1875,  John  Astbury  and  Thoma-3 
Maddock,  both  of  Trenton,  by  written  articles  entered  into 
a  copartnership  together  in  the  pottery  business,  the  part- 
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nership  to  continue  at  the  pleasure  of  the  partners,  and  to 
be  ended  on  one  year's  notice  in  writing;  and  they  pro- 
vided that  without  such  notice  neither  of  the  partners  should 
leave  the  firm  and  business.  They  also  provided  that  they 
should  contribute  an  equal  amount  of  capital,  aud  each  give 
all  his  labor,  skill  and  time  to  the  business,  and  that  they 
should  share  equally  the  profits  and  be  equally  chargeable 
with  the  debts,  losses  and  damages,  and  that  an  equal 
amount,  to  be  agreed  upon  between  them,  from  time  to 
time,  should  be  taken  weekly  from  the  moneys  received,  by 
each  partner  for  his  support,  and  that  all  the  remainder  of 
the  profits  and  earnings  of  the  business  should  accumulate 
as  capital  for  their  common  benefit.  They  also  agreed  that 
at  the  end  of  three  months  after  the  death  of  either  of  the 
partners,  an  account  and  valuation  of  all  the  property  and 
assets  of  the  partnership  should  be  taken,  and  each  share 
should  be  ascertained  according  to  the  amount  of  capital 
invested,  and  the  term  of  one  year  should  be  allowed  to  the 
remaining  partner  to  pay  over  the  value  of  the  share  of  the 
deceased  partner  to  his  legal  representatives.  They  carried 
on  business  under  those  articles  up  to  the  time  of  the  death 
of  Astbury,  which  occurred  on  or  about  April  5th,  1878. 
The  capital  of  the  firm  was  invested  in  part  in  real  estate 
(in  Trenton),  machinery  and  tools  used  in  its  business,  and 
which  were  so  used  up  to  and  at  the  time  of  Astbury's 
death.  An  account  and  valuation  of  the  property  were 
made,  according  to  the  provisions  of  the  articles,  and  the 
survivor,  the  complainant,  claims  the  right,  under  the 
articles,  to  take  Astbur37's  share  at  the  valuation.  Astbury 
died  intestate.  The  bill  is  filed  against  his  administratrix 
and  widow  and  children,  for  specific  performance  of  the 
copartnership  agreement  in  that  respect. 

There  can  be  no  doubt  of  the  complainant's  right  to  a 
decree  which  shall  secure  to  him  that  which  he  and  his 
copartner  mutually  stipulated  for,  and  which  was  in  fact 
necessary  in  case  of  the  death  of  either  of  them,  to  the  pro- 
tection  of  the  interest  of  the   survivor.     The    agreement 
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ought  to  be  performed.  It  is  for  the  interest  of  all  parties 
that  it  should  be.  The  agreement  for  sale  of  the  interest 
of  the  decedent  to  the  survivor  was  an  equitable  conversion 
of  such  of  the  assets  as  consisted  of  real  property.  Miller  v. 
Miller,  11  C.  E.  Gr.  364,  and  cases  there  cited.* 

In  Leaves  v.  JBennet,  1  Cox  167,  it  was  held  that  where  an 
estate  is  contracted  to  be  sold,  it  is  in  equity  considered  as 
converted  into  personalty,  from  the  time  of  the  contract, 
and  that  this  notional  conversion  takes  place  although  the 
election  to  purchase  rests  merely  with  the  purchaser. 

In  Curre  v.- Bowyer,  reported  in  a  note  to  Farrar  v.  Earl 
of  Winterton,  5  Beav.  1,  it  was  held  that,  where  the  contract 
is  binding  at  the  death  of  the  vendor,  although  the  pur- 
chaser by  subsequent  laches  loses  his  right  to  a  specific  per- 
formance, yet  the  estate  will  go  to  the  next  of  kin  and  not  to 
the  heir  at  law. 

In  the  case  in  hand  the  real  property  was  purchased  by 
the  firm,  and  merely  for  the  purposes  of  its  business,  and 
on  the  agreement  that  in  ease  of  the  death  of  either  of  the 
partners  it  should,  with  the  other  property  of  the  firm,  be 
the  sole  property  of  the  survivor,  on  the  payment  by  him  of 
the  value  of  the  decedent's  interest,  which  value  was  to  be 
fixed  in  a  manner  agreed  upon  between  the  partners.  The 
proceeds  of  the  sale  of  the  decedent's  share  of  the  real 
estate  will  be  personal  property,  and  will  be  disposed  of  as 
such  accordingly. 


Edward  Dubois 

v. 

Lawrence  B.  Fagan  and  others. 

A  mortgage  was  given  in  1873,  on  lands  described  as  follows  :  ''Com- 
mencing at  a  point  formed  by  the  intersection  of  the  easterly  line  or 
side  of  Summit  avenue  and  the  northerly  line  of  Charles  street,  and 
running  thence,   &c,     *     *     *     and  which  said  lots  are  more  fully 
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known  and  distinguished  upon  a  map  entitled  Map  of  Johnsonville, 
*  *  *  dated  April  1st,  1854,  *  *  *  by  the  Nos.  70,  71,  72,  73  and 
74."  After  foreclosure  of  the  mortgage  and  sale,  the  mortgagor  fenced 
in  a  strip  twelve  feet  wide,  extending  along  the  whole  front  of  the 
property  on  Summit  avenue,  claiming  that  the  description  of  the  mort- 
gage refers  to  the  map,  whereas,  in  1867,  after  the  map  was  made, 
twelve  feet  on  the  east  side  of  Summit  avenue  was  vacated,  and  that 
only  the  land  within  the  lines  of  the  lots  on  the  map,  excluding  the 
strip  of  twelve  feet,  passed  under  the  mortgage. — Held,  that  the  mort- 
gage having  been  given  after  the  vacation  of  the  strip  on  the  east  side 
of  the  street,  the  description  must  be  applied  to  Summit  avenue  as  it 
existed  when  the  mortgage  was  given,  and  included  the  strip. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  J.  C.  Besson,  for  complainant. 
Mr.  G.  Van  Horn,  for  defendant. 

The  Chancellor. 

By  a  mortgage  made  July  1st,  1873,  and  registered  nine 
days  afterwards,  the  defendant,  Lawrence  B.  Fagan,  mort- 
gaged to  Henry  Quartly,  to  secure  the  payment  of  $3,500 
and  interest,  certain  lots  of  land  in  Jersey  City,  described 
as  follows:  "Commencing  at  a  point  formed  by  the  inter- 
section of  the  easterly  line  or  side  of  Summit  avenue  and 
the  northerly  line  of  Charles  street,  and  running  thence, 
easterly,  along  the  northerly  line  of  Charles  street,  100  feet; 
thence,  northerly  and  parallel  with  Summit  avenue,  120 
feet;  thence,  westerly  and  parallel  with  Charles  street,  100 
feet;  thence,  southerly  and  along  the  easterly  line  of  Sum- 
mit avenue,  120  feet,  to  the  point  or  place  of  beginning; 
and  which  said  lots  are  more  fully  known  and  distinguished 
upon  a  map  entitled  Map  of  Johnsonville,  made,  surveyed 
and  laid  out  into  lots  by  Beven  &  Slator,  surveyors  and 
civil  engineers,  dated  April  1st,  1854,  and  tiled  in  the  office 
of  the  clerk  of  Hudson  county,  by  the  numbers  seventy  (70), 
seventy-one  (71),  seventy-two  (72),  seventy-three  (73)  and 
seventy-four  (74)."  ' 
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The  mortgage  was,  in  August,  1873,  assigned  to  the  com- 
plainant, and  it  was  afterwards  foreclosed  in  this  court  and 
the  property  sold,  October  31st,  1878,  under  the  foreclosure, 
to  the  complainant.  After  the  delivery  of  the  sheriff's  deed, 
Fagan,  the  mortgagor,  fenced  in  a  strip  twelve  feet  wide 
along  the  whole  front  of  the  property  on  Summit  avenue, 
thus  cutting  away  part  of  the  piazza  of  the  dwelling-house. 

The  bill  is  tiled  for  an  injunction  to  restrain  Fagan  and 
William  Flattery,  to  whom  Fagan  professes  to  have  con- 
veyed the  strip  by  deed  of  July,  1876  (in  consideration,  as 
he  alleges,  of  various  sums  of  money  not  specified,  lent  by 
Flattery  to  him  at  various  times  between  April  17th,  1872, 
and  February  1st,  1876,  and  to  secure  or  repay  which  he 
says  the  conveyance  was  made),  from  destroying  or  injuring 
the  complainant's  buildings,  gates,  fences,  trees  or  shrub- 
bery, being  or  growing  on  the  strip,  and  from  prosecuting 
him  to  recover  possession  of  the  strip,  or  for  damages  for 
alleged  trespass  thereon,  and  from  disturbing  him  in  the 
quiet  and  peaceable  possession  thereof. 

The  case  presents  no  difficulty.  The  claim  which  the 
defendants  set  up  to  the  strip,  is  based  upon  the  fact  that 
the  description  in  the  mortgage  makes  reference  to  the  map 
of  Johnsonville,  therein  mentioned,  whereas,  in  1867,  after 
that  map  was  made,  twelve  feet  in  width  on  the  east  side  of 
Summit  avenue,  as  it  then  was,  in  front  of  the  property,  was 
vacated,  and  the  defendants  insist  that  only  the  land  con- 
tained within  the  lines  of  the  lot  on  the  map,  excluding  the 
strip,  passed  under  the  mortgage.  But  the  mortgage  was 
given  after  the  vacation  of  the  part  of  the  street  in  question, 
and  the  mortgaged  premises  are  described  therein  as  being 
on  Summit  avenue  ;  by  which  is  to  be  understood  Summit 
avenue  as  it  was  at  the  date  of  the  mortgage.  By  the  mort- 
gage, Pagan  declared,  in  effect,  that  he  mortgaged  the  five 
lots  of  land  laid  down  on  the  map,  therein  referred  to  as 
Nos.  70,  71,  72,  73  and  74,  and  that  they  were  bounded  by 
Summit  avenue  as  it  then  was.  Not  only  is  he  estopped  by 
the  description  from  the  claim  which  he  and  Flattery  now 
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make,  but  by  the  true  construction  of  the  mortgage  deed, 
the  premises  were  bounded  by  Summit  avenue  as  it  was  at 
the  date  of  the  deed.  Glover  v.  Shields,  32  Barb.  374-,  is  a 
case  precisely  in  point. 

The  injunction  will  be  made  perpetual. 


Edward  Hinkle 

v. 

John  L.  Jones,  administrator,  &c. 

An  injunction  cannot  be  maintained  by  a  remainderman  against  the 
administrator  of  a  tenant  for  life,  to  prevent  his  distributing  the  estate, 
unless  he  can  prove  that  the  executor  of  the  testa/.;  >aid  over  the 
fund  which  he  claims,  to  the  life  tenant. 


Bill  for  relief.  Motion  to  dissolve  injunction  on  bill  and 
answer. 

Mr.  J.  M.  Robeson,  Mr.  J.  G.  Shij)man  and  Mr.  G.  M. 
Shipman,  for  the  motion. 

Mr.  J.  N.  Voorhees,  contra. 

The  Chancellor. 

The  bill  is  filed  by  one  of  the  persons  entitled  in  remainder 
to  the  residuary  personal  estate  of  Rebecca  Kean,  deceased, 
which,  by  her  will,  was  bequeathed  to  her  daughter  Eliza 
for  life,  with  provision  that,  at  her  decease,  if  she  should 
leave  lawful  issue,  or  the  legal  representatives  of  such  issue, 
living,  such  issue  or  representatives  should  be  entitled  to 
one-third  thereof,  and  the  rest  (or  in  case  site  should  die 
without  leaving  lawful  issue  or  representatives  thereof,  the 
whole)  of  the  residue  should  go  to  and  be  distributed  to  the 
persons  to  whom,  by  the  will,  the  proceeds  of  the  sale  of  the 
farm  of  the  testatrix  were  to  go,  viz.,  one-third  to  the  chil- 
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dren  of  her  deceased  brother  Peter  Marshall,  one-third  to 
the  children  of  her  deceased  sister  Mary  Long,  and  the 
other  third  to  the  children  of  her  deceased  sister  Ann 
Hinkle.  The  complainant  appears,  by  the  bill,  to  be  one 
of  the  children  of  a  deceased  son  of  Ann  Hinkle. 

The  testatrix,  by  the  will,  requests  that,  in  taking  care  of 
the  residue  of  the  personal  estate,  and  investing  it,  her 
daughter  ask  the  advice  and  assistance  of  the  executor, 
which  she  thereby  requests  him  to  render.  The  testatrix 
died  in  1852,  and  her  estate  went  into  the  hands  of  her 
executor.  Her  daughter  died  on  or  about  December  31st, 
1876,  leaving  a  will.  She  was  never  married.  The  execu- 
tor of  the  mother  was  also  the  executor  of  the  daughter, 
lie  proved  both  wills.  He  was  removed  from  his  execu- 
torship of  the  estate  of  the  daughter,  and  in  February,  1877, 
the  defendant,  John  L.  Jones,  was  appointed  administrator 
with  the  will  annexed.  The  executor  has  left  this  state. 
He  has  never  accounted,  as  far  as  appears,  for  the  estate  of 
the  mother  in  his  hands.  The  estate  of  the  daughter  had 
been  settled,  and  was  about  to  be  distributed  when  the  bill 
was  filed.  After  it  was  filed,  an  injunction  was  granted, 
staying  the  distribution.  The  administrator  has  answered, 
and  so  have  others  of  the  defendants,  and  motion  is  now 
made  to  dissolve  the  injunction. 

The  bill  alleges  that  the  residue  of  the  mother's  personal 
estate  came  to  the  hands  of  the  daughter,  and  the  complain- 
ant seeks  to  reach  it  b}-  means  of  this  suit.  But  while  it 
alleges  that  the  remainder  wrent  into  the  hands  of  the 
daughter,  the  fact  is  in  no  way  verified.  On  the  other 
hand,  it  is  explicitly  denied  by  the  answers,  which  state  that 
she  never  had  possession  of  it,  nor  of  any  part  of  it.  To 
retain  the  injunction,  it  is  necessary  to  establish  the  fact, 
prima  facie  at  least,  that  the  daughter  received  the  residue, 
but  for  aught  that  appears,  the  executor' never  paid  it  to  her. 

The  injunction  will  be  dissolved,  with  costs. 
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John  C.  Westervelt 

v. 

Charles  F.  Wyckoff  and  others. 

An  unrecorded  mortgage  was  excepted,  by  express  words,  in  a  sub- 
sequent conveyance  of  the  lands  by  the  mortgagor,  and  that  deed 
recorded.  Afterwards  the  mortgage  was  recorded. — Held,  that  such 
exception  was  constructive  notice  to  judgment  creditors  of  the  grantee, 
whose  judgments  were  recovered  before  the  mortgage  was  recorded. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Messrs.  Dayton  S?  Taylor,  for  complainant. 

Messrs.  Bobbins  $•  Hartshorne,  for  the  executors  of  Peier 
P.  Van  Pelt. 

The  Chancellor. 

The  mortgaged  premises  are  in  Monmouth  county,  and, 
on  the  24th  of  April,  1873,  were  the  property  of  John  V.  P. 
Schenck.  On  that  date  he  gave  a  mortgage  upon  them  to 
Hendrick  P.  Van  Pelt  and  others,  which  is  now  held  by  the 
executors  of  Peter  P.  Van  Pelt,  deceased.  He  conveyed 
the  property  to  Charles  F.  "Wyckoff,  December  2d,  1876. 
The  deed  was  recorded  February  27th,  1877.  Wyckoff 
mortgaged  the  property  to  the  complainant,  February  24th, 
1877.  In  the  covenants  of  the  deed  to  Wyckoff",  a  mortgage 
for  $800  and  the  interest  thereon,  given  to  Peter  P.  Van 
Pelt  and  his  brothers  (being  the  before-mentioned  mortgage 
given  to  Hendrick  P.  Van  Pelt  and  others),  and  dated  April 
24th,  1873,  was  excepted.  It  is  admitted  that  the  complain- 
ant had  actual  notice  of  that  mortgage  when  he  took  his. 
The  Van  Pelt  mortgage  was  not  recorded  until  November 
13th,  1877. 

The  question  presented  for  decision  is.  whether  the  judg- 
ment creditors  of  Wyckoff,  whose  judgments  were  recovered 
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prior  to  the  recording  of  the  Van  Pelt  mortgage,  are  charge- 
able with  constructive  notice  of  that  mortgage  from  the 
exception  before  mentioned  in  the  deed  from  Scheuck  to 
WyckofF.  That  exception  would  be  notice  to  a  bona  fide 
grantee  from  Wyckoff  for  value,  for  the  deed  under  which 
he  would  claim  his  title  contains  notice  of  the  existence  of 
the  mortgage.  A  recital  in  a  conveyance  of  the  existence 
of  a  prior,  unrecorded  deed  or  mortgage  is  notice  to  all  sub- 
sequent parties  in  the  line  of  the  title.  Wade's  Law  of 
Notice  §§  308,  309  ;  Jones  on  Mort.  §  595.  The  judgment 
creditors  of  Wyckoff  are  chargeable  with  constructive  notice 
in  like  manner.     Lewis  v.  Hall,  3  Hal.  Ch.  107. 


Paul  Van  Arsdalen 

v. 

Nina  V.  R.  Vail. 

On  the  foreclosure  of  a  second  mortgage,  the  premises  were  ordered 
to  be  sold  to  satisfy,  in  the  first  place,  the  first  mortgage,  and,  sec- 
ondly, the  second  mortgage.  Owing  to  a  misunderstanding  of  the 
solicitors  of  the  parties,  the  premises,  worth  $2,500,  were  bought  by  the 
first  mortgagee  for  $25. — Held,  that  the  sale  should  be  set  aside  on  the 
ground  of  surprise  and  inadequacy  of  price,  the  surprise  consisting  in 
the  misunderstanding  on  the  part  of  the  second  mortgagee,  who  was 
the  obligor  in  the  bond  secured  by  the  first  mortgage,  that  the  bid 
was  for  the  property,  subject  to  the  first  mortgage. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  8.  D.  G-rimstead,  for  complainant. 

Mr.  Henry  Weston,  for  defendant. 

The  Chancellor. 

By  a  decree  of  foreclosure  in  this  court,  sale  of  certain 
mortgaged  premises  in  New  Brunswick  was  ordered  to  be 
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made  by  the  sheriff  of  Middlesex,  to  pay,  first,  to  the 
defendant,  Mrs.  Vail,  the  holder  of  the  first  mortgage, 
$1,371.50,  with  interest,  and  then  to  the  complainant,  Mr. 
Van  Arsdalen,  $3,297.75,  with  interest,  besides  his  costs  of 
suit.  Mrs.  VaiPs  mortgage  was  made  by  Mr.  Van  Ars- 
dalen when  he  was  the  owner  of  the  premises,  and.  it  was 
given  to  secure  his  ..  ond  to  her.  Subsequently  to  giving 
that  mortgage,  he  sold  the  property  to  James  Masterson, 
and  so  obtained  his  mortgage,  which  was  taken  for  pur- 
chase-money. At  the  sheriff's  sale  under  the  above-men- 
tioned decree,  the  property  was  bought  by  Mrs.  Vail  for 
$25,  and  she  subsequently  brought  suit  against  Mr.  Van 
Arsdalen  on  his  bond  for  the  balance  of  the  bond  debt. 
The  bill  was  filed  to  restrain  her  from  prosecuting  that  suit. 
At  the  sheriff's  sale  a  bid  of  §500  was  made  in  behalf  of 
Mr.  Van  Arsdalen  by  Mr.  Grimstead,  who  was  acting  as 
his  attorne}',  but  it  was  withdrawn,  and  the  property  was 
then  struck  off  to  Mrs.  Vail  on  a  bid  of  $25. 

According  to  the  testimony  of  Mr.  Marry ott  (who  was 
present  at  the  sale  in  the  interest  of  Mr.  Van  Arsdalen)  and 
Mr.  Grimstead,  Mr.  Adrain  (Mrs.  VaiPs  solicitor),  when  that 
bid  was  made,  asked  Mr.  Grimstead  whether  he  understood 
that  the  property  was  being  sold  subject  to  Mrs.  VaiPs 
mortgage ;  to  which  Mr.  Grimstead  replied,  that  he  did 
not.  Mr.  Adrain  then  said  that  it  was,  and  thereupon  Mr. 
Grimstead  said  he  would  withdraw  the  bid,  and  withdrew  it 
accordingly.  Thereupon  Mr.  Adrain  bid  825  for  the  prop- 
erty for  Mrs.  Vail,  and  it  was  struck  off  to  her  on  that  bid. 

Mr.  ITolcomb,  the  deputy  sheriff,  who  also  was  present  at 
the  sale,  testifies  that  "  Mr.  Grimstead  made  a  bid,  and  Mr. 
Adrain  made  some  remarks  that  the  bid  was  over  and  above 
their  mortgage,  and  Mr.  Grimstead  said  that  he  did  not 
understand  it  that  way,  and  then  he  withdrew  his  bid." 

Schuyler  Van  Eensselaer,  who  was  at  the  sale  in  the 
interest  of  Mrs.  Vail,  testifies  that  when  the  bid  of  §500 
was  made,  Mr.  Adrain  asked  if  he  was  to  understand  that 
bid  as  being  over  and  above  Mrs.  VaiPs  mortgage,  and  on 
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Mr.  Grimstead's  replying  in  the  negative,  Mr.  Ad  rain  said 
that  the  property  must  be  sold  to  bring  Mrs.  Vail  her 
money,  and  the  bid  was  then  withdrawn. 

Mr.  Adrain  says  that  when  Mr.  Grimstead  made  the  bid 
of  $500,  he  (Mr.  Adrain)  may  have  turned  and  asked  him, 
"Is  that  bid  over  our  mortgage?"  And  he  adds  that  he 
thinks  Mr.  Grimstead  said  "  No."  He  says  that  he  (Mr. 
Adrain)  then  said  to  the  sheriff  that  that  was  the  second  bid 
made  by  the  same  party  (referring  to  a  former  sale  of  the 
property  at  which  the  property  bad  been  struck  off  to  Mr. 
Van  Arsdalen  at  $1,800,  but  which  purchase  Mr.  Van 
Arsdalen  was  unable  to  complete);  that  there  had  been  a 
great  deal  of  delay  and  expense  incurred  by  reason  of  the 
fact  that  the  former  bid  had  not  been  carried  out ;  that  that 
was  the  second  sale  of  the  property,  and  if  the  property  was 
sold  that  day,  those  who  represented  Mrs.  Vail  wanted  it 
distinctly  understood  that  they  were  to  receive  the  money 
for  her  mortgage.  He  denies  that  he  said  the  property  was 
sold  subject  to  Mrs.  Vail's  mortgage,  but  says  what  he  did 
say  was  that  they  wanted  their  mortgage  paid.  He  also 
denies  that  he  asked  Mr.  Grimstead  whether  the  latter 
understood  that  the  property  was  sold  subject  to  Mrs.  Vail's 
mortgage.  He  further  testifies  that  Mr.  Marryott,  Mr. 
Grimstead  and  Mr.  Van  Arsdalen  had  all  seen  him  at  dif- 
ferent times  before  the  sale,  and  requested  that  the  property 
should  be  sold  subject  to  Mrs.  Vail's  mortgage,  and  that  he 
had,  at  all  times,  refused  to  grant  the  request,  and  distinctly 
told  them  that  if  the  property  was  sold,  it  would  be  sold  to 
pay  that  mortgage,  and  not  subject  to  it. 

The  property  was  worth  at  least  $2,500.  It  rented  for 
$384  a  year,  in  1877,  when  Mr.  Van  Arsdalen  owned  it.  It 
is  evident  that  there  was  a  misunderstanding  at  the  sale. 
Mr.  Grimstead  and  Mr.  Marryott  both  appear  to  have 
understood  that  the  bidding  on  the  property  was  over  and 
above  the  amount  due  on  Mrs.  Vail's  mortgage,  and  the 
deputy  sheriff  appears  to  have  so  understood  it,  also.  He 
did  not  conduct  the  sale,  however,  but  the  sheriff  himself 
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did  it.  There  was  no  ground  for  misapprehension  as  to  the 
effect  of  the  bid,  in  the  absence  of  any  statements  in  refer- 
ence to  it,  for,  under  the  decree,  the  property  was  ordered 
to  be  sold  to  pay  Mrs.  Vail's  mortgage,  and  it  would  have 
been  sold  clear  of  her  mortgage.  Gihon  v.  Belleville  White 
Lead  Co.,  3  Hal.  Gh.  531. 

The  fact  that  the  property  was  sold  for  the  trifling  sum 
of  $25  (one  hundredth  part  of  its  value),  is  cogent  evidence 
of  the  misunderstanding,  and  is,  of  itself,  ground  for  setting 
aside  the  sale,  under  the  circumstances.  Mr.  Adrain  says, 
in  his  testimony,  that  Mrs.  Vail  is,  and  always  has  been, 
willing  to  convey  the  property  to  Mr.  Van  Arsdalen,  on 
receiving  from  him  the  amount  of  her  debt,  with  her  costs 
of  this  suit.  Mr.  Van  Arsdalen  is,  under  the  circumstances, 
entitled  to  relief  on  the  ground  of  surprise.  On  terms  that 
he  pay  Mrs.  Vail  her  costs  of  this  suit  and  of  the  suit  at 
law,  the  sale  will  be  set  aside,  but  the  injunction  against 
the  suit  at  law  will  be  dissolved. 


Pamelia  C.  Hedges 

v. 

John  D.  Norris. 


1.  The  statute  of  limitations  is  not  a  bar  to  a  suit  in  equity  for  the 
recovery  of  a  legacy  payable  out  of  the  personal  estate  only. 

2.  A  testator  directed  the  remainder  of  his  real  estate  to  be  con- 
verted into  cash  and  divided  among  his  "  heirs,"  as  follows  :  the  inter- 
est on  one-third  to  be  paid  to  two  persons  for  life,  and  the  principal  to 
their  children  ;  one-third  to  the  complainant,  and  the  remaining  third 
to  the  executor  for  his  services  in  settling  the  estate.  The  will  was 
proved  January  23d,  1852 ;  the  executor  settled  his  account  in  the 
orphans  court,  January  11th,  1859,  and  a  decree  of  distribution  was 
made  thereon:  part  of  complainant's  share  was  paid  to  her  by  the 
executor,  but  when  does  not  appear. — Held,  that  the  statute  is  not  a 
bar  to  her  bill,  filed  January  10th,  1879,  to  recover  the  remainder  of 
her  bequest. 
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Bill  for  legacy.     General  demurrer. 
Mr.  W.  J.  Magie,  for  demurrant. 
Mr.  E.  S.  Atwater,  for  complainant. 

The  Chancellor. 

The  bill  (which  was  filed  January  10th,  1879)  is  filed  to 
recover  part  of  a  residuary  bequest  given  to  the  complainant 
by  the  will  of  Noah  Clark,  deceased,  of  which  the  defendant 
was  the  executor.  The  will  was  proved  January  23d,  1852. 
The  defendant  settled  his  account  in  the  orphans  court, 
January  11th,  1859,  and  by  it  there  appeared  to  be  in  his 
] lands  the  sum  of  $7,729.25,  as  the  residuum  of  the  estate. 
Thereupon  a  decree  of  distribution  was  made.  The  one- 
third  ($2,576.23^)  of  the  residuum,  as  shown  by  the  account, 
was  accepted  by  the  complainant  as  the  true  amount  of  her 
share.  Some  part  of  it  has  been  paid  by  the  defendant  to 
her,  but  when  it  was  paid  does  not  appear. 

The  question  presented  on  the  demurrer  is,  whether  the 
statute  of  limitations  is  a  bar  to  a  suit  in  equity  for  the 
recovery  of  a  legacy  payable  out  of  the  personal  estate  only. 
It  appears  to  me  that,  in  the  light  of  the  adjudications  on 
this  subject,  the  question  is  hardly  an  open  one  in  this  state. 


Note. — At  common  law,  a  suit  would  not  lie  to  recover  legacies, 

whether   pecuniary  or   specific,    unless    the    executor   hail    assented    to 

them  (2  Roper  on  Leg.  1798  ;  1  Story's  Eq.  Jur.  I  591;  Adams  Eq.  250; 

Gause  v.  Hughes,  9  Port.  555  ;  Farwell  v.  Jacobs,  If,  Mass.  6S5 ;  Dewitt  v. 

Schoonmaker,  2  Johns.  248 ;  SWms.on  Ex'rs  2046  ;  Farish  v.  Wilson,  Peake 

73;   Bishop  v.  Curtis,  17  Jur.  23;  Ducasse  v.  Richaud,   Anth.  N.  P.  193, 

I  '/tester  v.  Greer,  5  Humph.  26 ;  see  Woodward  v.  Woodward,  4  Hal. 

116;  Henley  v.  Welch,  11  Mod.  91  \  15):  or  expressly  promised  to  pay 

them  (3  Wins,  on  ExWs  2040-2048;  Gause  v.  Hughes,  9  Port.  561  ;    Wind 

v.  Jekyll,  1  P.  W„ts.  575 ;   Gridley  v.  Gridley,  33  Barb.  250 ;   Goodwin  v. 

Chaffee,  4  Conn.  163).     Nor  does  an  action  lie  for  a  distributive  share 

a  decree  of  distribution  (Jones  v.  Tanner,  7  B.  Jb  C.  542 ;   Wiers 

v.  Bum,  2  South.  823 ;  Ordinary  v.  Smith,  3  Gr.  92:  Wade  v.  Potter,  2  Gr. 

278).     Miter,  in  equity  (Frey  v.  Demurest,  1  C.  E.  Gr.  236 ;  Dorsheimer  v. 

eJc,8  C.  E.  Gr.46). 

Formerly  the  ecclesiastical  courts  alone  had  jurisdiction  for  the 
recovery  of  personal  legacies  (1  Story's  Eq.  Jur.  \  590;  2  Roper  on 
Be, 1.  1791;  Capel  v.  Robarts,  3  Hagg.  156.  note  (a);  Waldern  v.'Ward, 
Sid.  46,  3  Salic.  223;  LobacKs  Case,  6  Watts  175;  4  Bums  Ec.  Eaio  SOS; 
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Since  March  11th,  1774,  there  has  been  upon  our  statute 
books  an  act  providing  for  the  recover}7  of  legacies  by  action 
at  law,  but,  notwithstanding  that  fact,  the  statute  of  limita- 
tions has  in  no  case  been  held  to  be  a  bar  to  a  suit  in  this 
court  for  the  recovery  of  a  legacy.  On  the  other  hand,  its 
application  has  been  uniformly  denied. 

In  King  v.  Ex'rs  of  Berry,  2  Gr.  Ch.  U  {1884),  Chancellor 
Vroom  said  that  a  legacy  was  not  barred  by  the  statute  of 
limitations,  and  he  remarked  with  disfavor  upon  the  deci- 
sion of  Chancellor  Kent  to  the  contrary,  in  Kane  v.  Blood- 
good,  7  Johns.  Ch.  90,  saying  that  it  was  going  farther  than 
had  been  adventured  before,  and  overturned  a  number  of 
Chancellor  Kent's  previous  decisions. 

In  Peacock  v.  Newbold's  Ex'r,  3  Gr.  Ch.  61  {1837),  where 
a  bill  for  the  recovery  of  a  legacy  was  filed  thirty-one  years 
after  the  death  of  the  testator,  twenty-four  years  after  the 
settlement  of  the  estate  and  seventeen  years  after  the  death 
of  the  executor,  no  protection  under  the  statute  was  claimed, 
but  the  presumption  of  payment  from  lapse  of  time  was 
relied  upon  as  a  defence. 

In  Smith  v.  Moore,  3  Gr.  Ch.  485  {1845),  affirmed  1  Hal. 
Ch.  649  {1847),  a  suit  for  a  legacy  was  maintained  apparently 
(from  the  report  of  the  case)  more  than  ten  years  after  the 
settlement  of  the  estate. 


see  Paschall  v.  Keterich,  %  Dyer  151  b;  Barker  v.  May,  9  B.  &  C.  489  ;  and 
when  equity  assumed  jurisdiction  in  such  cases,  it  necessarily  followed 
the  ecclesiastical  law  (Keiley  v.  Monck,  3  Ridg.  P.  C.  248 ;  1  /Story's  Eq. 
Jur.  I  60S). 

Another  ground  on  which  equity  exercises  jurisdiction,  as  stated  by 
the  chancellor,  is  that  of  trust  [1  Story's  Eq.  Jur.  \593;  Lark  v.  Lin- 
stead,  2  Md.  Ch.  162 ;  Mahar  v.  <  /  Ilara,  9  III.  424;  Hill  v.  Rockingham 
Bank,  44  X.  II.  567 ;  Eoscue  v.  Eoscue,  2  Lev.  &  Bat.  Eq.  65;  Taliaferro 
v.  Thornton,  6  Call  21 ;  Bugbee  v.  Sargent,  23  Me.  269;  Segrave  v.  Kirwan, 
Beat.  163). 

As    to   equity   exercising   ecclesiastical    jurisdiction    in    the  United 
States,  see  McClurg  v.    Terry,  6  C.   E.  Gr.  228;  Anon.,  9  C.  E.  Gr.24; 
v.   Lunan,  Jeff.  I  Va.)  96;  Le  Barron  v.  Le  Barron,  35  Vt.  365; 
v.   Morgan,  3  Ired.   Eq.  01;  Redmond  v.  Collins,  4  Lev.  430,  44^; 
Wightman  v.  Wightman,  :'f  John  .  <'/<.343;  Jeans  v.  Jeans,  2  Harring.  SS  ; 
Bauman  v.   I  in  St.  Case,  4  Brad/.  508;    I 

v.  Ransom.  31  Barb.  Jfi ;  Perry  v.  Perry,  2  Paige  501;  Mattison  v.  Mattison, 
1  Strobh.   Eq.  887 ;   Burtis  V.  Burtis,  Hopk.  557;  Olin  v.  Hungerford,  10 


5  Stew.]  FEBRUARY  TERM,  1880.  195 

Hedges  v.  Norris. 

In  Hayes  v.  Whitall,  2  Beas.  g£t  {1861),  Chancellor  Green 
referred  to  the  presumption  of  payment  of  a  legacy  from 
lapse  of  time  as  a  defence,  but  no  reference  was  made  to 
limitation  under  the  statute.  That  suit,  indeed,  appears  to 
have  been  brought  to  recover  a  legacy  charged  on  land,  and 
where  the  applicability  of  the  statute  is  maintained,  a  dis- 
tinction is  made  between  the  case  of  a  legacy  charged  on 
land  and  one  pa}7able  out  of  personal  estate  only.  The 
statute  is  no  bar  to  a  claim  for  a  legacy  charged  on  land. 
Perry  on  Trusts  §  576. 

It  is  difficult  to  suggest  an  application  of  the  statute  more 
repugnant  to  conscience  than  that  which  would  make  it 
available  to  an  executor  or  administrator  to  rob  the  legatees 
of  the  estate  merely  because  of  their  delay  for  six  years  in 
prosecuting  him.  It  is  laid  down  as  a  rule,  that  those  trusts 
which  are  the  mere  creatures  of  a  court  of  equity,  and  not 
within  the  cognizance  of  a  court  of  law,  are  not  within  the 
statute  of  limitations.  But  it  is  held  in  New  York  [Kane 
v.  Blooclgood,  before  referred  to;  Souzer  v.  De  Meyer,  #  Paige 
57 If.,  and  other  cases),  that  inasmuch  as  an  action  at  law  lies 
by  statute  to  recover  a  legacy,  a  suit  in  equity  for  a  legacy 
not  charged  on  land,  may  be  barred  by  the  statute  of  limita- 
tions. The  reasoning  on  which  those  cases  rest  is  not  satis- 
factory to  my  mind. 


Ohio  270;  North  v.  North,  1  Barb.  Ch.  241 ;  Head  v.  Head,  2  Kelly  191; 
Almond  v.  Almond,  4  Band.  666  ;  Nogees  v.  Nogees,  7  Tex.  5Jf3 ;  Dickinson 
v.  Dickinson,  3  Murph.  327;  Butler  v.  Butler,  4  Lilt.  201;  Lochidge  v. 
Lockridge,  3  Dana  28 ;  Glover  v.  Glover,  16  Ala.  440  ;  Rhame  v.  Bhame,  1 
McCord  Ch.  197 ;  Galland  v.  Galland,  3S  Cal.  265 ;  Chapman  v.  Chapman, 
13  Ind.  396;  Shannon  v.  Shannon,  2  Gray  285;  Laivson  v.  Shotivell,  27 
Miss.  630;  Doyle  v.  Doyle,  26  Mo.  545;  Morton  v.  Morton,  33  Mo.  614; 
Peltier  v.  Peltier,  Harring.  Ch.  (Mich.)  29;  Anshutz  v.  Anshutz,  1  C.  K.  Gr. 
162;  Yule  v.  Yule,  2  Stock.  138;  Helens  v.  Franciscus,  2  Bland  568 ;  Wil- 
son v.  Wilson,  2  Dev.  cfc  Bat.  Eq.  377. 

The  statute  of  limitations  could  never  be  set  up  in  an  ecclesiastical 
court,  and  hence  could  not  be  a  defence  to  a  suit  there  for  a  legacy 
(Higgins  v.  Higgins,  4  Hagg.  242;  Hide  v.  Partridge.  2  Salk.  4®4->  Walker 
v.  Dean  of  York,  3  Keh.  366.  892;  see  Chase  v.  Cheney,  58  111.  509,  532). 

On  the  ground  that  the  relation  between  an  executor  and  a  legatee 
was  one  of  trust,  the  executor  has  been  restrained  from  interposing 
the  statute  of  limitations  as  a  defence  to  a  suit  for  a  legacy,  in  the  fol- 
lowing cases:     Watson  v.  Saul,  1  Giff.  188;  Higgins  v.  Crawford,  2  Ves. 
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The  courts  of  law  in  England,  since  the  case  of  Deeks  v. 
Strutt,  5  T.  R.  690,  have  renounced  jurisdiction  of  suits  for 
pecuniary  legacies,  except,  perhaps,  where  there  is  an 
express  provision  to  pay  in  consideration  of  assets.  The 
claim  to  a  legacy  is  essentially  an  equitable  one.  King  v. 
Berry,  2  Gr.  Ch.  U- 

Equity  had  jurisdiction  over  legacies  before  the  courts  of 
law  assumed  it;  and,  in  1677,  where  the  statute  of  limita- 
tions was  pleaded  in  equity  in  bar  to  a  suit  for  a  legacy,  it 
was  held  that  the  suit  was  not  barred  thereby,  and  that  no 
suit  for  a  legacy  ever  had  been.  Anon.,  2  Freem.  20  ;  Ward 
en  Ley.  368. 

The  fact  that,  by  statute,  legacies  are  made  recoverable 
in  the  courts  of  law,  will  not  deprive  this  court  of  its  juris- 
diction, nor  bind  it  by  limitations  which  may  trammel  those 
courts.     Frey  v.  Demurest,  1  C.  E.  Gr.  236. 

The  grounds  of  jurisdiction  in  equity,  to  compel  payment 
of  legacies,  are  said  by  Judge  Story  to  be  various,  and  he 
lays  it  down  as  a  universal  ground  for  the  jurisdiction,  that 
the  executor  is  treated  as  a  trustee  for  the  benefit  of  the 
legatees;  and  therefore,  as  a  matter  of  trust,  legacies  are 
within  the  cognizance  of  courts  of  equity,  whether  the 
executor  has  assented  thereto  or  not.  Story's  Eq.  Jur. 
§  593.     See,  also,  Willard's  Eq.  Jur.  4.98  ;  Wind  v.  Jekyll,  1 


571;  Ravenscroft  v.  Frisby,  1  CoU.  16;  Parker  v.  Ash,  1  Vern.  256  ;  Pick- 
ering v.  Lord  Stamford.  2  Ves.  5S1  [although  now  barred  in  England  by 
statute,  3  &  4  Wm.  IV  c.  27.  Holland  v.  Clark,  1  You.  &  Coll.  151;  Shep- 
pard  v.  Duke,  9  Sim.  567 :  Piggott  v.  Jefferson,  12  Sim.  26 ;  Binns  v.  Nich- 
ols, L.  R.  [2  Eq.  Cas.)  256;  Cadbury  v.  Smith,  L.  R.  {9  Eq.  Cas.)  37; 
Knox  v.  Kelly,  6  Irish  Eq.  279;  Proud  v.  Proud,  32  Beav.  234;  Prior  v- 
Horniblow,  2  You.  &  Coll.  200]  ;  McCrau)  v.  Fleming,  5  Ired.  Eq.  348;  Win- 
ston v.  Street,  2  Pal.  &  Heath  169;  Perkins  v.  Cartmell,  4  Hairing.  270 ; 
McDonald  v.  McDonald,  8  Yerg.  144;  Nelson  v.  Cornwell,  11  Gratt.  724; 
Sparhawk  v.  Buell,  9  Vt.  41 ;  Salter  v.  Blount,  2  Dev.  &  Bat.  Eq.  218 ;  Cart- 
wright  v.  <  artwright,  4  Hayw.  135 ;  Durdon  v.  Gaskill,  2  Yeates  268 ;  Thoni/>- 
son  v.  McGaw,  2  Watts  161  ;  Doebler  v.  Snavely,  5  Watts  225 ;  Broivn's  Case, 
S  Phila.  197  ;  Tinnen  v.  Mebane,  10  Tex.  246 ;  Strohm's  Appeal,  23  Pa.  St. 
351;  Kent  v.  Dunham,  106  Mass.  586. 

Contha,  American  Soc.  v.  Hcbard,  51  Barb.  552,  41  N.  Y.  619 ;  Smith  v. 
Remington,  Jfi  Barb.  75 :  Young  v.  Cook,  30  Miss.  320 ;  Nolasco  v.  Lurty.  13 
La.  Ami.  100;  DeGroJF  v.  Terpennivg,  L't  Hun  301;  Roberts  v.  Roberts.  34 
Miss.   822;   Lodcr   v.    Hatfield,    ■'/    Hun  36.      See    Saxon  v.    Barksdalc,   4 
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P.  Wins.  575 ;  Farrington  v.  Knightly,  Id.  544>  Decouche  v. 
Savatier,  3  Johns.  Ch.  190,  216 ;  Norton  v.  Turvill,  2  P.  Wins. 
145.  In  the  absence  of  a  remedy  at  law,  clearly  the  statute 
would  not  apply.  Williams  on  Ex'rs  2028,  20:29,  2030; 
Wisner  v.  Barnet,  4  Wash.  C.  C.  631;  Arden  v.  Arden,  1 
Johns.  Ch.  313  ;  Irbyv.  McOrae,  4  Desauss.  422. 

Said  Chancellor  Kent,  in  Kane  v.  Bloodgood:  "I  assume  it 
to  be  well  settled  in  England,  that  the  statute  does  not  apply 
to  legacies  and  distributive  shares,  and  that  the  remedy  to 
enforce  payment  must  be  sought  in  chancery.  As  we,  how- 
ever, have  a  legal  remedy  provided  by  action  at  law,  it 
becomes  a  very  serious  question,  whether  this  court,  possess- 
ing now  only  a  concurrent  jurisdiction,  is  not  bound,  upon 
established  principles,  to  apply  the  same  limitation  to  the 
equitable  which  is  given  to  the  legal  remedy.  And  if  we 
assume  it  to  be  the  rule  at  law,  that  the  statute  of  limita- 
tions does  apply  to  actions  at  law  for  legacies  and  distribu- 
tive shares,  then,  in  that  view,  and  in  that  view  only,  I  have 
doubts  as  to  that  part  of  the  decision  in  Decouche  v.  Savatier  " 
— referring  to  his  observation  that  no  time  bars  a  direct  trust 
as  between  trustee  and  cestui  que  trust  so  long  as  the  trust. 
subsists.  In  that  ease  he  also  said  that  that  rule  applied  to 
an  administrator,  for  he  was  a  trustee  to  the  party  entitled 
by  law.     It  is  a  rule  that,  if  originally  the  jurisdiction  lias 


Desauss.  522  ;  Templeton  v.  Tompkins,  J^5  Miss.  4%4>  Wallace  v.  Cowell.  S 
Ired.  323. 

Although,  from  lapse  of  time  and  other  circumstances,  legacies  may 
be  presumed  to  have  been  satisfied.  Small-man  v.  Lord  Hamilton,  2  Atk. 
71;  Jones\.Tv.rbcrciHc.2  Ves.ll;  Campbell  v ■.  Sandford,  8  Bligh  622 ;  Oke- 
son's  Appeal,  2  Grant's  {'as.  303 ;  Anderson  v.  Burwell,  G  Gratt.  405  ;  Sh'arin 
v.  Eaton,  2  Ired.  Eq.  282;  Hamblin  v.  Mebane,  1  Jones  Eq.  18;  Summer- 
viUe  v.  Holliday,  1  Watts  501  ;  Riddlehoover  v.  Kinard,  1  Hill's  Ch,  378 ; 
Siins  v.  Augherty,  4  Strobh.  Eq.  103  :  Burkhead  v.  '  'olson,  2  1>  c.  &  Bat.  Eq. 
77;  Glover  v.  Lott,  1  Strobh.  Eq.  79;  Foulk  v.  Brown,  2  Walts  209 ;  Mor- 
rison v.  McElralh.  4  Dev.  &  Bat.  Jf7Jf. 

How  far  length  of  time  may  be  a  bar  between  the  next  of  kin  and 
an  executor  de  son  tort,  who  afterwards  obtains  administration,  see  Scott 
V.  Knox,  4  Irish  Eq.  397 ;  also,  Mclntire  v.  Carson,  2  Haivks  544 >  Burnet 
V.  Bryan,  1  Hal.  377. 

An  administrator  cannot  plead  the  statute  in  a  suit  by  the  next  of 
kin  for  a  distributive  share.  Laffertyx.  Turley,  3  Sneed  157 ;  Harriet  v. 
Swan,  18  Ark.  495 ;  Jones  v.  Jones,  28  Ark.  19 ;  Amos  v.  Campbell,  9  Fla. 
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properly  attached  in  equity  in  any  case  on  account  of  the 
supposed  defect  of  remedy  at  law,  that  jurisdiction  is  not 
changed  or  obliterated  by  the  courts  of  law  now  entertain- 
ing jurisdiction  in  such  cases  when  they  formerly  rejected 
it.     Story's  Eq.  Jar.  §§  64,  i,  80. 

And  the  remedy  in  equity  continues  in  its  full  vigor  and 
extent,  and,  in  the  absence  of  statutory  provision  expressly 
or  by  necessary  implication  applicable  to  it,  unimpaired  and 
unaffected  by  any  limitations  to  which  the  new  remedy  at 
law,  as  such,  may  be  subject.  Equity  may  adopt  such 
limitations  if  it  deem  it  expedient,  but  proprio  vigore  as 
limitations  in  terms  applicable  to  actions  at  law  alone,  they 
do  not  attach  to  or  reach  the  remedy  in  equity.  That  the 
remedy  at  law  of  the  cestui  que  trust  against  his  trustee  is 
barred  by  statute  in  the  case  of  a  subsisting  trust,  is  au 
additional  reason,  if  any  were  necessary,  for  extending  to 
the  former  the  helping  hand  of  this  court  to  protect  him 
igainst  so  unconscionable  a  defence.  Equity  will  interpose 
to  prevent  the  bar  of  the  statute,  positive  as  it  is,  where 
conscience  requires  it.  How  can  it  itself,  in  the  absence  of 
compulsion,  apply  the  statute  where  conscience  forbids  ?  It 
may  punish  the  legatee  for  his  laches,  if  there  be  reason  in 
conscience  for  so  doing.     It  will  raise  the  presumption  of 


187  ;  Smith  v.  Calloway,  7  Black/.  86  ;  Pennepacker  v.  Pennepacker,  2  Clark 
{Pa.)  HJf.  {357);  Lindsay  v.  Lindsay,  1  Desauss.  150;  Bushee  v.  Searles, 
77  N.  C.  62  ;  Carr  v.  Lowe,  7  Heisk.  8Jf.  ;  Falls  v.  Torrance,  2  Hawks  490  ; 
Bird  v.  Graham,  1  Ired.  Eq.  196  ;  Glen  v.  Kinbrough,  5  Jones  Eq.  173.  See 
Simpson's  Case,  1  Phila.  800  ;  Heald  v.  Heald,  5  Greenl.  387 ;  Payne  v. 
Harris,  3  Strobh.  Eq.  89  ;  Buchan  v.  James,  Spear's  Eq.  375 ;  Harrison  v. 
Harrison,  39  Ala.  4^9  ;  Colburn  v.  Holland,  13  Pick.  Eq.  176;  Graham 
v.  Torrance,  1  Ired.  Eq.  210;  State  v.  Blackwell,  20  Mo.  97 ;  Prevost  v. 
Gratz,  6  Wheat.  2/81  :  Wilkerson  v.  Dunn,  7  Jones  125.  The  statute  runs 
after  the  administrator's  removal.    Jacobos  v.  Pow,  18  Ga.  346. 

There  are  other  cases,  besides  those  in  New  York,  holding  that 
where  the  remedy  to  recover  a  legacy  is  concurrent,  the  statute  applies 
to  suits  in  equity.  Pratt  v.  Northam,  5  Mason  95 ;  Phares  v.  Walker,  6 
Iowa  106.  See  Dugan  v.  Gittings.  8  Gill  188 ;  Young  v.  Mackall,  8  Md.  Ch. 
S9S. 

If  an  executor  pays  a  legacy,  a  suit  by  him  to  recover  the  amount, 
on  the  ground  of  over-payment  &c,  may  be  barred  by  the  statute. 
Ely  v.  Norton,  1  Hal.  187 ;  Frost  v.  Frost,  4  Ediv.  Ch.  733 ;  Myers  v. 
Skrine,  Harp.  Eq.  179;  Shelburne  v.  Hobinson,  8  III.  597. — Rep. 
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payment  for  the  protection  of  the  executor  in  a  proper  case; 
but  on  what  ground  recognizable  in  equity  can  an  executor, 
the  trustee,  with  the  money  of  his  cestui  que  trust,  the  legatee, 
in  his  pocket,  appeal  to  equity  to  protect  him  in  his  fraud 
by  voluntarily  applying  the  statute  of  limitations  to  the 
legatee's  demands? 

Says  Mr.  Angell :  "The  plea  of  the  statute  of  limitations 
to  an  ordinary  action  of  a  legacy,  has  never  been  known. 
It  has  long  been  a  settled  principle  that  the  statute  does  not 
apply  in  such  a  case;  and  it  has  been  ever  so  understood  in 
England,  both  in  the  common  law  and  ecclesiastical  courts. 
Chancery  has  refused  to  adopt  the  rule  by  analogy  to  the 
statute,  because  an  executor  stands  in  the  relation  of  a 
trustee,  and  whilst  the  trust  subsists,  the  statute  has  not 
been  permitted  to  run."     Angell  on  Lim.  (5th  ed.)  87. 

In  this  case,  the  will,  after  certain  legacies  and  devises, 
directs  that  the  remainder  of  the  testator's  obligations,  and 
his  house  and  lands,  be  converted,  with  his  movables,  into 
cash,  and  divided  among  his  "heirs,"  as  follows:  One-third 
to  be  invested,  and  the  interest  paid  to  two  persons  named, 
for  life,  the  principal  and  any  uncollected  interest  to  go  to 
their  children,  if  any  they  should  leave;  one-third  to  go  to 
the  complainant,  and  the  rest  to  the  executor  for  his  services 
in  settling-  the  estate.  A  trust  was  thus  created  which  this 
court  will  enforce  unimpeded  and  unembarrassed  by  the 
existence  of  the  statute  of  limitations. 

The  demurrer  will  be  overruled,  with  costs. 


Eliza  M.  Gregory 

v. 
August  Ingwersen. 


In  consideration  of  the  conveyance  of  a  strip  of  land  lying  between 
the  buildings  of  complainant  and  defendant,  the  latter  agreed  to  con- 
struct, on  such  strip,  stairs  lor  the  use  of  both  buildings,  of  a  certain 
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width,  and  with  the  platforms  built  so  as  to  enter  the  several  storiec 
of  complainant's  building  on  a  level.  Specific  performance  decreed, 
even  after  the  defendant  had  finished  his  own  building  and  also  the 
stairs,  the  latter  not  conforming  to  the  agreement,  either  in  width  or 
in  the  location  of  the  platforms. 


Bill  for  specific  performance.  On  final  hearing  on  plead- 
ings and  proofs. 

Mr.  J.  P.  Jackson,  for  complainant. 

Mr.  John  Linn,  for  defendant. 

The  Chancellor. 

This  is  a  bill  for  specific  performance  of  a  building  con- 
tract, made  September  11th,  1875.  The  parties  were,  at 
that  time,  as  they  still  are,  owners  of  adjoining  land  on 
Montgomery  street,  Jersey  City.  On  each  property  there 
was  then  a  building.  The  defendant,  then  intending  to 
replace  the  building  on  his  lot  with  a  better  one,  desired, 
with  a  view  to  greater  width  for  the  new  building,  to 
obtain  title  for  a  strip  five  feet  wide,  of  the  complainant's 
jot.  adjoining  his  lot.  The  complainant's  building  did  not 
stand  on  that  five  feet,  but  there  was  on  it  an  outside  stair- 
way of  the  building.  The  defendant  applied  to  the  com- 
plainant to  sell  him  the  five  feet,  and  thereupon  it  was 
agreed  between  them  (the  complainant  was  in  Europe,  and 
her  son  acted  as  her  agent  in  the  whole  matter)  that  she 
would  sell  the  five  feet,  with  certain  party-wall  privileges, 
to  the  defendant,  for  the  consideration  of  $4,200,  and, 
among  other  things,  his  covenant,  securing  to  her  an 
entrance  into  all  the  stories  of  her  building  on  her  lot  by  a 
stairway  on  and  over  the  five-feet  strip. 

B}-  that  part  of  the  covenant  which  is  material  in  this 
suit,  the  defendant  agreed  to  build  upon  his  lot  and  on  the 
strip  a  building,  according  to  plans  and  designs  made  by  an 
architect  therein   mentioned,  and  then   shown  to  the  com- 
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plainant's  agent,  and  to  construct  for  the  perpetual  joint  use 
of  his  own  building  and  the  building  of  the  complainant,  an 
entrance-way  eight  feet  in  the  clear,  and  to  furnish  access 
thereby  to  all  the  stories  of  the  complainant's  building, 
above  the  stores  therein ;  the  stairway  to  be  at  least  four 
feet  three  inches  wide  (and  to  be  kept  in  proper  repair  and 
cleanliness  by  the  defendant,  and  to  be  kept  open  day  and 
night  for  the  use  of  the  complainant's  building),  and  to  con- 
struct proper  openings  in  the  party  wall,  and  proper  plat- 
forms at  those  openings,  on  a  level  with  the  floors  of  the 
complainant's  building,  and  to  finish  them  in  all  respects 
so  that  she  might  insert  doors  and  frames  therein  at  the 
platforms;  and  the  defendant  was  to  receive  one  hundred 
dollars  a  year  from  the  owners  of  the  complainant's  build- 
ing as  compensation  or  rental  for  such  right  of  way. 

The  complainant  conveyed  the  strip  to  the  defendant, 
according  to  the  provisions  of  the  agreement,  and  the  latter 
proceeded  to  put  up  his  building.  Instead  of  making  the 
stairway  of  the  width  of  at  least  four  feet  and  thre 
according  to  the  covenants  and  the  specifications  for  the 
building,  he  made  it  (he  himself  directing  the  architect  to 
make  the  alteration)  but  three  feet  and  nine  or  ten  inches 
wide,  and  instead  of  constructing  platforms  on  a  level  with 
the  floors  of  the  complainant's  building  the  openings  were 
so  constructed  that  at  the  third  story  of  the  complainant's 
building  there  is  a  descent  of  one  foot  and  four  inches,  and 
the  platform  at  the  fourth  story,  according  to  the  provision 
made  therefor,  will  be  three  feet  and  five  inches  above  the 
floor. 

Obviously,  there  is,  both  in  the  stairway  and  in  the  open- 
ings, a  material  departure  from  the  provisions  of  the  cov- 
enant. The  defendant,  by  his  answer,  alleges  that  he 
strictly  performed  the  covenant;  that  the  stairway  was  con- 
structed in  all  respects  in  the  manner  provided  for  by  the 
covenant,  and  that  he  constructed  all  the  openings  in  the 
party-wall  and  the  platform  thereat  as  required  by  the 
covenant;    that   by   the   covenant    he   agreed    to    construct 
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the  building  according  to  the  plans  and  designs  of  the 
architect,  and  that  the  plans  and  specifications  were  shown 
to  the  complainant's  agent  before  and  at  the  time  of  the 
execution  of  the  contract,  and  that  they  clearly  showed  the 
size,  measurements  and  finish  of  the  building,  with  the  stair- 
way, platforms  and  openings  and  other  things  required  to 
be  done  by  the  defendant  under  the  contract,  and  that  the 
building  and  every  part  thereof  were  constructed  according 
to  the  plans  and  specifications ;  and  further,  that  the  com- 
plainant's agent,  from  time  to  time,  inspected  the  building 
during  the  progress  of  the  work,  and  gave  directions  to  the 
architect  and  workmen  as  to  the  manner  in  which  he 
desired  that  the  things  stipulated  for  in  the  contract  should 
be  done,  and  that  they  were  all  done  to  his  satisfaction. 

The  contract  was  made  after  the  plans  and  specifications 
had  been  drawn  and  adopted.  Though  they  showed  a 
design  on  the  part  of  the  defendant  to  make  the  platform 
at  the  third  floor  of  the  complainant's  building,  at  the  place 
where  it  has  been  put,  and  at  the  fourth  floor,  according  to 
the  provision  now  made  for  a  platform,  yet  it  is  to  be  remem- 
bered that  the  contract  was  made  after  the  plans  and  speci- 
fications were  adopted  by  the  defendant,  and  it  not  only 
does  not  provide  that  the  platforms  are  to  be  placed  at  the 
places  indicated  on  the  plans  or  in  the  specifications,  but  it 
provides  explicitly  that  the  platforms  shall  be  on  the  level 
of  the  floors  and  not  at  the  places  designated  on  the  plans. 

The  complainant's  agent  testifies  that  when  the  plans 
were  drawn  the  architect  wished  to  make  the  second  story 
of  the  defendant's  building  higher  than  the  third  (convs- 
ponding)  story  of  the  complainant's  building;  that  he  at 
first  objected,  but  afterwards  consented,  on  condition  that 
the  difference  should  not  be  more  than  three  or  four  inches. 
It  was  built  one  foot  and  four  inches  higher.  He  says  he 
did  not  discover  that  it  had  been  so  built  until  the  building 
was  very  near  completion,  and  he  then,  as  soon  as  he  dis- 
covered it,  spoke  to  both  the  defendant  and  the  architect 
about  it,  but  they  gave  him  no  satisfaction — said  "  it  would 
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not  make  any  difference;"  "  would  be  all  right."  Though 
he  did  not  complain  with  regard  to  the  stairway  until  about 
eleven  months  after  the  building  was  finished,  it  does  not 
appear  that  he  was  before  that  time  aware  that  it  had  not 
been  constructed  of  the  width  stipulated  for  in  the  contract. 
He  testifies  that  though  he  was  in  the  defendant's  building! 
several  times  while  it  was  in  the  course  of  construction,  he 
made  no  special  examination  as  to  the  way  in  which  it  was 
being  built,  with  reference  to  the  matters  which  were  the 
subject  of  the  contract,  because  he  thought  the  agreement 
wrould  be  fully  carried  out,  and  he  explicit!}'  states  that  he 
gave  no  directions  to  either  the  architect  or  the  workmen 
with  regard  to  the  stairway,  and  never  authorized  them  to 
build  it  any  narrower  than  four  feet  and  three  inches.  He 
adds  that  when  the  contract  was  drawn  he  was  desirous  of 
having  the  stairway  wider  than  four  feet  and  three  inches. 
He  would  have  had  it  five  feet  wide. 

The  architect,  wrho  was  sworn  for  the  defendant,  testifies 
that  it  was  the  defendant  who  authorized  him  to  make  the 
stairway  narrower  than  the  contract  required,  and  that  four 
feet  and  three  inches  was  the  width  shown  on  the  plans. 
He  does  not  deny  that  the  complainant's  agent  complained, 
during  the  progress  of  the  building,  and  when  the  openings 
were  being  made  in  the  party-wall  to  lead  to  the  floor  of 
the  complainant's  building,  that  the  contract  was  not  being 
carried  out.  He  says  that  the  defendant's  building  might 
have  been  made  to  conform,  during  the  progress  of  the 
work,  to  the  contract,  with  respect  to  the  openings  and 
platforms,  at  an  expense  of  about  $100,  and  that  it  can  now 
be  done  at  an  expense  of  $300  or  $400.  Though  the 
defendant  may,  and  probably  will,  be  put  to  considerable 
expense  in  altering  the  stairways  so  as  to  make  them  con- 
form to  the  requirements  of  the  contract,  that  consideration 
will  not  avail  to  prevent  the  court  from  compelling  a  per- 
formance of  the  contract.  The  complainant  has  no  adequate 
remedy  at  law.  The  covenant  was  part  of  the  consideration 
of  the  conveyance  of  the  strip  to  the  defendant.     Equity  will 
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enforce  building  contracts  under  such  circumstances  as  this 
case  presents.  Franklyn  v.  Tutton,  5  Madd.  1^69;  Price  v. 
Corporation  of  Penzance,  Jp  Hare  506 ;  Sanderson  v.  Cocker- 
mouth  £c.  R.  Co.,  11  Beav.  4.97;  Fry  on  Spec.  Per/.  21. 

The  defence  is  not  sustained.     There  will  be  a  decree  for 
the  complainant. 


Charles  S.  Morris  and  others 

v. 

Ella  Hinchman  and  others,  executors. 

A  final  decree  will  not  be  opened  to  let  in  a  defence,  where,  from 
the  affidavits  submitted,  it  appears  that  the  evidence  to  sustain  such 
defence  would  be  insufficient  to  overcome  that  on  which  the  decree 
was  founded. 


Bill  for  relief.  Motion  to  open  final  decree  and  let  in  the 
defendants,  the  executors  of  Thomas  Hinchman,  deceased, 
to  defend. 

Mr.  S.  H.  Grey,  for  the  motion. 

Mr.  A.  C.  Scovel,  contra. 

The  Chancellor. 

This  suit  was  begun  December  3d,  1877.  It  was  brought 
to  obtain,  for  the  complainant,  the  benefit  of  a  note  and 
mortgage  for  $10,000,  given  by  Joseph  Etheridge,  of  North 
Carolina,  to  Thomas  Hinchman,  of  Camden,  in  his  life-time, 
to  secure  him  against  loss  by  reason  of  his  acceptances,  for 
Etheridge's  accommodation,  of  drafts  in  favor  of  the  com- 
plainants and  two  other  persons.  The  complainants'  draft 
was  never  paid.  On  the  tiling  of  the  bill,  an  injunction  was 
issued,  restraining  the  defendants,  the  executors  of  Hinch- 
man, from  collecting  or  disposing  of  the  note  and  mortgage. 
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Subpoena  to  answer,  returnable  December  31st,  1877,  was 
served  on  the  executors,  who  reside  in  Camden.  No  plea, 
answer  or  demurrer  having  been  tiled,  a  decree  pro  confesso, 
with  an  order  of  reference  to  ascertain  the  amount  due  the 
complainants,  was  made  May  13th,  1878.  The  bill  having 
been  fully  verified  by  several  affidavits  annexed  to  it,  no 
further  proof  was  deemed  necessary.  The  master's  report 
was  filed  July  25th,  1878,  and  a  final  decree  was  made  in 
favor  of  the  complainants  on  the  same  day.  On  the  19th 
of  August  following,  an  order  to  show  cause  why  the  final 
decree  should  not  be  set  aside  and  the  executors  let  in  to 
defend,  was  made,  with  leave  to  the  parties  to  take  affi- 
davits to  be  used  on  the  hearing  of  the  order. 

It  appears,  by  the  affidavits  which  have  been  submitted 
on  behalf  of  the  executors,  that  the  fact  that  the  suit  went 
to  a  final  decree  without  any  attempt  at  defence  on  their 
behalf,  was  no  surprise  to  them.  They  were  aware  of  the 
progress  of  the  suit,  and  of  the  necessity  of  making  a 
defence,  if  any  they  had;  but  they  were  not  aware  that  they 
could  make  any  resistance  to  the  complainants'  claim,  and 
it  was  not  until  after  the  23d  of  May,  1878,  that  their  solicitor 
ascertained  what  led  him  to  believe  that  they  might  be 
advantaged  by  a  defence.  If  it  appeared  to  me  that  it 
would  be  likely  to  be  of  any  avail  to  them  to  let  them  in  to 
defend,  I  would  do  so  on  proper  terms,  but  after  a  very  care- 
ful consideration  of  the  affidavits,  I  am  led  to  the  conclusion 
that  it  would  be  of  no  advantage  to  permit  them  to  answer. 
The  witnesses  whose  affidavits  are  produced,  appear  to  be 
the  only  ones  whom  they  would  be  able  to  bring  to  sub- 
stantiate a  defence.  One  of  them,  Mr.  Davall,  speaks 
almost  entirely  of  conversations  between  himself  and  Hinch- 
man alone.  The  only  part  of  his  testimony  which  appears 
to  be  competent,  is  that  of  a  transaction  of  accounting 
between  Hinchman  and  Etheridge,  in  which  notes  to  be 
given  by  the  latter  to  the  former,  as  evidence  of  his  indebt- 
edness to  Hinchman,  were  handed  to  Etheridge,  and  on  his 
objecting   to   them    because    they    were    for   too    great    an 
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amount  in  the  aggregate,  some  of  them,  to  the  amount  of 
$10,000,  were  destroyed  on  the  suggestion  of  Hinchman, 
concurred  in  by  Etheridge,  that  the  mistake  had  occurred 
from  omission  to  credit  Etheridge  with  the  $10,000  mort- 
gage. The  other  witness  swears  to  conversations  had  by 
him  with  Hinchman  alone,  and  the  transactions  in  a  suit  at 
law  brought  against  the  latter  by  the  complainants  on  his 
acceptance. 

On  the  other  hand,  Etheridge  swears  explicitly  to  the 
truth  of  the  allegations  of  the  bill,  and  confirms  the  sworn 
statements  of  Adelsdorf  and  Baxter,  appended  to  the  bill 
by  way  of  verification.  It  is  quite  conceivable  that  in  the 
transactions  between  Hinchman  and  Etheridge,  which 
involved  large  consignments  of  fish  by  the  latter  to  the 
former,  and  large  outlays  by  Hinchman  for  Etheridge's 
account,  on  the  credit  of  the  consignments  made  and  to  be 
made,  the  -$10,000  mortgage  was  treated,  in  an  account 
between  them,  as  a  security  to  Hinchman  for  the  indebted- 
ness of  Etheridge  to  him,  both  supposing  that  the  accept- 
ances would  be  provided  for  by  the  consignments.  But, 
however  that  may  be,  the  testimony  of  Mr.  Davall  on  that 
head  would  not  countervail  that  of  Adelsdorf,  Baxter  and 
Etheridge. 

The  motion  will  be  denied,  but  without  costs.  The  final 
decree  should  be  amended  so  as  to  provide  for  the  appoint- 
ment of  a  receiver  to  take  the  note  and  mortgage  into  his 
possession,  and  collect  them  and  hold  the  proceeds,  after 
satisfying  the  complainants'  claim,  subject  to  the  order  of 
this  court. 


George  W.  Colfax 

v. 

William  W.  Colfax  and  others. 


A  son,  who  was  also  one  of  the  administrators  of  his  father's  estate, 
filed  a  bill  for  the  specific  performance  of  a  contract  to  convey  a  house 
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and  lot  to  him,  alleged  to  have  been  made  by  his  father,  in  considera 
tion  of  his  services.  He  made  defendants  to  the  bill  his  brothers  and 
sisters,  as  his  father's  heirs  at  law,  and,  also,  his  father's  widow,  as  a 
co-administrator. — Held, 

(1)  That  the  widow,  as  an  administratrix,  represents  the  creditors, 
since  the  lands  in  question  may  be  needed  to  pay  decedent's  debts, 
and  hence  she  is  a  proper  party. 

(2)  That  heirs  at  law  are  within  the  purview  of  the  statute  excluding 
parties  as  witnesses  where  the  other  parties  "  sue  or  are  sued  in  a 
representative  capacity,"  and,  consequently,  even  if  the  administratrix 
were  not  a  proper  party,  the  complainant  would  not  be  a  competent 
witness. 


Bill  for  relief.  Question  certified  by  advisory  master 
John  Hopper,  esq. 

Messrs.  Tattle  $  Griggs,  for  complainant. 

Mr.  Albert  Comstock,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  to  enforce  specific  performance  of  a  con- 
tract which  the  complainant  alleges  that  his  father,  William 
W.  Colfax,  deceased,  made  with  him.  by  which,  in  consid- 
eration of  services  rendered  and  to  be  rendered  by  the  com- 
plainant to  his  father,  the  latter  agreed  to  convey  to  him  a 
certain  house  and  lot  in  the  bill  mentioned,  and  to  put  the 
house  in  good  repair.  The  suit  is  brought  against  the  com- 
plainant's brothers  and  sisters,  as  heirs  at  law,  and  the 
widow  of  the  deceased  (who  died  intestate),  as  one  of  the 
administrators  of  his  estate.  The  complainant  is  the  other 
administrator. 

The  complainant,  to  prove  the  issue  on  his  part,  offers 
himself  as  a  witness,  and  objection  is  made  to  his  compe- 
tency, on  the  ground  that  the  defendants  are  sued  in  a  rep- 
resentative capacity.  Thereupon  he  proposes  to  strike  out 
the  name  of  the  administratrix  as  a  defendant,  and  proceed 
in  the  cause  against  the  heirs  at  law  alone.  But  should  he 
make  sueh  amendment  the  objection  will  not  be  obviated, 
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for  the  heirs  are  to  be  regarded  as  being  sued  in  a  repre- 
sentative capacity.  The  statute  provides  that  no  party 
shall  be  sworn  in  any  case  when  the  opposite  party  is 
prohibited  by  any  legal  disability  from  being  sworn  as  a 
witness,  or  either  of  the  parties  sues  or  is  sued  in  a  repre- 
sentative capacity,  except  as  therein  provided.  [Rev.  p.  378 
§  3.)  The  case  presented  is  not  within  the  exception,  and 
it  is  therefore  unnecessary  to  state  the  latter. 

The  proviso  was  intended  to  protect  the  right  of  those 
interested  in  the  estates  of  deceased  persons  against  the 
substantiation  of  claims  by  the  oaths  of  parties  prosecuting 
or  defending  suits  directly  affecting  the  estate.  If  the  claim 
is  by  or  against  the  heir  as  such,  he  sues  or  is  sued  in  a 
representative  capacity  within  the  meaning  of  the  law.  The 
mischief  is  precisely  the  same  where  the  heir  sues  or  defends 
as  such,  as  where  the  executor  or  administrator  sues  or  is 
sued.  Where  the  heir  is  sued  for  the  debt  of  his  ancestor, 
he  is  obviously  entitled  to  the  benefit  of  the  proviso.  It  is 
to  be  observed  that  the  language  of  the  act  does  not  con- 
fine the  benefits  of  the  proviso  to  legal  representatives  by 
name,  but  gives  it  to  such  as  sue  or  are  sued  "  in  a  repre- 
sentative capacity."  From  this  an  intention  may  readily  be 
deduced  to  extend  the  benefit  to  heirs  suing  or  defending  in 
the  right  of  their  ancestor.  But,  further,  the  object  of  the 
legislature  in  making  the  proviso,  was  to  guard  against 
the  injustice  which  would  arise  from  a  want  of  mutuality  in 
the  exercise  of  the  right  to  testify  in  one's  own  behalf. 
This  would  not  be  done  if  the  benefit  of  the  proviso  were 
withheld  from  heirs  suing  or  defending  in  the  right,  of  their 
ancestor. 

In  this  case,  the  bill  alleges,  and  the  claim  to  relief  pro- 
ceeds upon  the  ground,  that  the  consideration  for  the  con- 
veyance sought  was  paid  in  full  to  the  vendor  by  services 
rendered  to  him.  The  administratrix  is  obviously,  there- 
fore, not  a  necessary  party  in  reference  to  the  consideration, 
for  none  is  to  be  paid.  The  only  interest  she  can  have  in 
the  controversy  is  in  behalf  of  creditors  in  view  of  the  fact 
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that  by  law  the  land  of  the  deceased  may  be  sold  to  pay  his 
debts.  But  she  is  a  proper  party  in  view  of  that  interest 
and  to  be  concluded  by  the  decree.  Pomeroy  on  Contr. 
§  494-     I1  he  complainant  is  not  a  competent  witness. 


Thomas  E.  Cooper 

v. 

Benjamin   C.  Bloodgood  and  others. 

1.  A  riparian  owner  conveyed  lands,  including,  by  the  description, 
also  that  between  high  and  low-water  marks  in  front  of  it,  by  a  deed 
containing  the  ordinary  covenants  of  title,  and  took  a  mortgage  on  the 
premises  as  part  of  the  consideration.  He  also  procured,  for  the 
benefit  of  the  grantee,  in  pursuance  of  an  agreement  made  by  him  with 
the  latter,  on  the  giving  of  the  deed,  a  license  under  the  Wharf 
Act,  by  virtue  of  which  the  grantee  afterwards  erected  a  wharf  on  part 
of  the  land  under  water.  Subsequently,  and  without  notice  to  the 
grantor,  the  grantee  obtained  from  the  state  a  riparian  lease  of  the 
premises.  On  foreclosure, — Held,  that  the  grantee  could  not,  under 
the  circumstances,  set  up,  as  a  defence  in  equity,  that  the  necessity 
for  his  obtaining  such  lease  was  tantamount  to  an  eviction  from  that 
portion  of  the  premises. 

2.  Query,  Whether  a  riparian  owner,  conveying  premises  including 
land  between  high  and  low-water  marks,  will,  in  the  absence  of  an 
express  warranty  to  that  effect,  be  held,  by  the  usual  covenants,  to 
have  warranted  against  the  notorious,  paramount,  sovereign  title  of 
the  state  to  such  lands  under  water. 


Bill  to  foreclose.     On  final   hearing   on   pleadings   and 
proofs. 


Note. — The  sovereign  taking  possession  of  property  demised  or 
granted,  does  not  constitnte  an  eviction  within  the  grantor's  covenant, 
as  where  the  government  took  forcible  possession  of  lands  {Zacharie  v. 
Sproule,  22  La.  Ann.  S25 ;  Harrison  v.  Myer,  92  U.  &'.  Ill;  Gates  v.  Good- 
he,  Sup.  Ct.  U.  S.  Oct.  1879,  21  Alb.  L.  J.  258;  Dudley  v.  Folliott,  8  T.  R. 
584);  or>  emancipated  slaves  {Bowie  on  Cov.  108,  note;  2  Wait1  s  Actions 
882.  See,  also,  Faucher  v.  CAoppin,  17  La.  Ann.  321;  Wilkerson  v. 
McDougall,  48  Ala.  518 ;  Davis  v.  Lee,  20  La.  Ann.  248)  ;  or  premises 
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Mr.  William  Patterson  and  Mr.  F.  K.  Howell,  for  com- 
plainant. 

Mr.  Woodbridge  Strong,  fortBenjamin  C.  Bloodgood. 

The  Chancellor. 

The  mortgagee  conveyed  to  the  mortgagor,  in  fee,  by 
deed  dated  March  1st,  1873,  with  covenants  for  seizin, 
against  encumbrances,  of  right  to  convey  and  of  general 
warranty,  a  lot  of  land  on  Water  street,  in  Perth  Amboy, 
extending  from  the  easterly  side  of  that  street  to  low-water 
mark  in  Arthur  Kull  or  Staten  Island  Sound,  for  the  con- 
sideration of  $4,500,  and  the  latter  gave  the  mortgage  in 
suit  for  $3,500  of  the  purchase-money.  The  lot  is  fifty  feet 
wide  on  the  line  of  the  street,  and  between  that  line  and 
high-water  mark  it  is  about  one  hundred  and  thirty-five 
feet  deep.  From  high-water  mark  to  low-water  mark  is  a 
distance  of  about  fifty -five  feet.  The  mortgage  being  due 
and  unpaid,  the  assignee  of  the  mortgage  files  his  bill  for 
foreclosure  and  sale  of  the  mortgaged  premises. 

After  the  purchase  the  mortgagor  built  a  pier  on  part  of 
the  property.  Subsequently,  being  informed  that  the  state 
had  the  title  to  so  much  of  the  laud  as  lay  between  high  and 


were  leased  for  purposes  legal  at  the  time,  but  afterwards  declared 
illegal  by  statute  [McLaren  v.  Spalding,  2  Cat.  510 ;  Harris  v.  Morrice,  10 
M.  &  W.  260 ;  Baily  v.  De  Crespigny,  L.  R.  [4  Q.  B.)  180 ;  Newby  v. 
Sharpe,  L.  R.  [8  Ch.  Div.)  39.  See  Grabenhorst  v.  Nicodemus,  J2  Md.  286; 
Brewster  v.  Kilchell,  1  Salk.  198)  ;  or  were  indicted  as  a  nuisance  [Old- 
ham v.  Kennedy,  8  Humph.  260)  ;  or  taken  by  direct  condemnation  pro- 
ceedings under  the  rijzht  of  eminent  domain  [Folts  v.  Huntley,  8  Wend. 
210  ;  Peters  v.  Grubb,  21  Pa.  St.  1^55)  ;  or  by  a  municipality  appropriat- 
ing the  premises,  or  part  of  them,  for  street  or  other  public  improve- 
ments [Neiv  York  v.  Mahie,  2  Duer  J^Ol ;  Mills  v.  Baehr,  2^  Wend.  254; 
Workman  v.  Mifflin,  SO  Pa.  St.  362;  Taylor  v.  Mohan,  19  La.  Ann.  324; 
Parks  v.  Boston,  15  Pick.  198 ;  Patterson  v.  Boston.  IS  Pick.  159 ;  Phyj'e  v. 
Elmer,  45  N.  Y.  102 ;  Brimmer  v.  Boston,  102  Mass.  19 ;  Frost  v.  Earnest, 
4  IV hart.  86;  McDunn  v.  Desmoines,  39  Iowa  2S6 ;  I^angsdale  v.  Nicklaus, 
38  Tnd.  289;  Moyes  v.  Anderson^  1  Duer  842  ;  Gallup  v.  Albany  R.  P.,  7 
Lans.471,  65  N.  Y.  1;  Foote  v.  Cincinnati,  11  Ohio  408 ;  New  York  v. 
Lord,  14  Wend.  285,  IS  Wend.  126  ;  Brown  v.  Royal  Ins.  Co.,  1  El.  cfc  El. 
853;  but  see  Biddle  v.  Ilussman,  23  Mo.  597 ;  Kingsland  v.  Clark,  24  Mo. 
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low-water  marks,  he,  as  a  riparian  owner,  obtained  a  lease, 
dated  June  30th,  1877,  from  the  state  therefor,  in  perpetuity, 
at  an  annual  rent  of  $28.  He  now  sets  up  an  eviction  from 
that  part  of  the  mortgaged  premises  as  a  defence  pro  tanto 
to  the  mortgage. 

The  defence  is  set  up  by  answer  merely.  There  is  no 
cross-bill.  The  answer  states  that  the  grantee,  being  in 
possession  of  the  property  under  the  deed,  was  informed 
that  the  state  had  title,  and  he  had  none,  to  the  land 
between  high  and  low-water  marks ;  and  that  he,  having 
satisfied  himself  that  such  was  indeed  the  fact,  took  a  lease 
from  the  state  for  that  part  of  the  property,  and  it  insists 
that  when  he  gave  the  mortgage  the  grantee  had  no  title  to 
that  part  of  the  premises,  and  therefore  could  give  no  valid 
or  binding  mortgage  thereon,  and  it  further  insists  that  he 
is  entitled  to  a  deduction  for  damages  which  he  has  sus- 
tained by  reason  of  the  breach  of  the  covenants  of  the  deed, 
and  it  prays  to  be  dismissed  the  court. 

The  grantee,  when  he  bought  the  property,  stipulated 
with  the  grantor  that  the  latter  should  obtain  for  him  a 
license  from  the  chosen  freeholders  of  the  county  to  build  a 
dock  on  the  property,  which  the  grantor  did  accordingly. 
The   license   is   dated   May    13th,   1873,  and   licenses   the 


24;  Cuthbert  v.  Kuhn,  3  Whart.  837  ;  David  v.  Beelman.  5  La.  Ann.  545  ; 
Clark  v.  Peckham,  10  R.  I.  85  ;  Blackie  v.  Hudson,  117  Mass.  181 ;  Boston 
v.  Robbins,  121  Mass.  453 ;  Barclay  v.  Pickles,  88  Mo.  143 ;  Gillespie  v. 
Thomas,  15  Wend.  4^k>  Shawmut  Bank  v.  Boston,  118  Mass.  125 ;  Mills  V. 
Guardians,  L.  B.  {8  C.  P.)  79  ;   O'Brien  v.  Ball,  119  Mass.  28). 

That  locating  and  building  a  highway  over  the  premises  amounts  to 
an  eviction,  is  held  in  Maine,  New  Hampshire,  Vermont,  Massachu- 
setts, Connecticut  [Rawle  on  Cor.  101-106;  Lamb  v.  Danforth,  59  Me. 
822 ;  Shute  v.  Barnes,  2  Allen  598  ;  Leonard  v.  Adams,  119  Mass.  366 ; 
and  in  Missouri  [Kellogg  v.  Malin,  50  Mo.  4^6)  ;  while  the  contrary  is 
held  in  New  York,  Pennsylvania,  Indiana  [Rawle  on  Cor.  101-106; 
Burk  v.  Hill,  48  Ind.  52  ;  Meginnis  v.  Nunamaker,  64  Pa.  St.  374;  Peck  v. 
Jones,  70  Pa.  St.  83)  ;  in  Georgia  (Desverges  v.  Willis,  56  Ga.  515)  ;  and  in 
Virginia  [Jordan  v.  Eve,  19  Alb.  L.  J.  4®?)-  A  railroad  is  an  encum- 
brance [Burk  v.  Hill,  48  Ind.  52 ;  Beach  v.  Miller,  51  111.  206 ;  Donnaher 
v.  Mississippi,  8  Sm.  &  Marsh.  649.  See  Kipp  v.  New  York  &  H.  R.  R., 
67  N.  Y.  227)  ;  and  a  turnpike  [Brown  v.  Powell,  25  Pa.  St.  229;  North- 
ern Turnpike  Co.  v.  Smith,  15  Barb.  855). — Rep. 
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grantor,  his  heirs  and  assigns,  to  build  a  dock,  wharf  and 
pier  in  front  of  the  mortgaged  premises,  to  extend  out  into 
the  waters  of  the  sound  three  hundred  feet  beyond  ordinary 
low-water  mark.  This  license  the  grantor  tendered  to  the 
grantee  soon  after  it  was  obtained,  and  long  before  the 
latter  obtained  the  lease  from  the  state.  It  seems  that  the 
grantee  built  a  pier  under  the  license.  He  might  have 
appropriated  the  whole  of  the  land  by  building,  under  the 
license.  There  is  no  evidence  of  any  deceit.  The  grantor 
supposed  that  he  was  conveying  by  the  deed  his  right,  as 
riparian  owner,  to  the  land  between  high  and  low-water 
marks.  The  grantee  appears  to  have  obtained  the  lease 
without  notice  to  the  grantor  of  any  defect  of  title  or  of  his 
intention  to  obtain  the  lease.  His  prayer  to  be  dismissed 
the  court  cannot  be  granted,  and  in  equity,  under  the  cir- 
cumstances, he  should  be  left  to  his  remedy  at  law. 

I  am  not  prepared  to  hold  that,  under  the  circumstances 
of  this  case,  the  grantor  is  to  be  held  to  have  covenanted 
for  absolute  title  in  fee  to  the  land  between  high  and  low- 
water  marks.  The're  was  no  deceit  and  no  representation 
(except  the  description  in  the  deed)  that  he  had  acquired 
the  state's  title.  The  fact  that  the  grantee  required,  as  a 
condition  on  which  alone  he  would  purchase,  that  the 
grantor  should  get  a  license  for  him  to  build  a  dock,  is 
evidence  that  the  latter  knew  that  the  conveyance  was  sub- 
ject to  the  paramount,  sovereign  right  of  the  state  to  the 
land  between  high  and  low-water  marks.  And,  whether,, 
where  a  riparian  owner  conveys  his  land,  including  in  his 
grant  the  land  between  high  and  low-water  marks,  the 
grantor,  in  the  absence  of  an  express  warranty  to  that 
effect,  will  be  held  to  warrant  against  the  notorious,  para- 
mount, sovereign  right  of  the  state,  appears  to  me  to  admit 
of  a  question  at  least.  There  was  in  this  case  no  actual 
eviction  of  the  grantee.  He  simply  chose  rather  to  acquire 
the  right  of  the  state  to  the  land  by  obtaining  a  lease  than 
to  obtain  it  by  appropriation.  He  had  already  obtained 
title  to  part  of  the  land  by  appropriation  under  his  riparian 
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right,  by  building  a  pier,  and  he  might  have  obtained  title 
to  the  rest  in  the  same  manner  under  the  wharf  act. 

There  will  be  a  decree  for  the  complainant  in  accordance 
with  these  views. 


George  B.  Stothoff,  guardian, 
v. 

Anna  Reed  and  others. 

1.  A  guardian,  who  was  appointed  at  his  own  request,  held  person- 
ally responsible  for  the  loss  of  his  ward's  legacies,  where  such  loss  was 
directly  attributable  to  his  want  of  business  judgment,  if  not  culpable 
negligence. 

2.  In  this  case,  the  guardian,  immediately  after  having  been 
appointed,  applied  to  the  executor  in  reference  to  the  ward's  legacy. 
The  executor  had,  by  a  covinous  sale  to  himself,  become  possessed  of 
a  large  part  (a  farm)  of  the  testator's  real  estate,  on  which  he  had 
given  a  mortgage  to  the  widow  for  a  large  sum  of  money  to  secure  to 
her  an  annuity  given  to  her  by  the  will  (with  power  to  spend  the  prin- 
cipal), for  security  for  the  legacy,  not  for  payment,  and  received  from 
the  executor  a  second  mortgage  therefor,  which  he  took  in  his  own 
name  and  not  as  guardian.  The  widow  died,  the  executor  (her  son) 
became  her  administrator,  and  as  such  sold  the  mortgage  given  to  her 
and  wasted  the  money.  To  prevent  a  foreclosure  on  that  mortgage, 
the  guardian  took  the  title  to  the  farm  in  his  own  name,  and  not  as 
guardian.  According  to  the  evidence,  he  might  have  collected,  with- 
out recourse  to  the  farm,  at  least  a  considerable  part  of  the  legacy  when 
he  took  the  mortgage,  and  he  might,  in  equity,  have  set  aside  the  sale 
of  the  farm  to  the  executor  as  fraudulent.  He  never  paid  any  atten- 
tion to  the  first  mortgage ;  the  principal  of  it  was  assets  of  the  testator 
and  applicable  to  the  legacy,  and  so,  too,  was  another  piece  of  prop- 
erty (a  house  and  lot)  in  which  part  of  the  legacy  to  the  widow  was 
invested,  but  he  permitted  both  to  be  wasted  and  lost  to  the  testator's 
estate,  and,  therefore,  to  his  ward  as  legatee.  On  filing  his  account,  he 
claimed  credit  for  the  investment  of  the  legacy  in  the  farm,  which, 
however,  was  not  worth  the  legacy. — Held,  that  his  conduct  was  char- 
acterized by  such  want  of  ordinary  business  prudence,  if  it  did  not, 
indeed,  exhibit  supine  negligence,  as  to  make  him  chargeable  with  the 
legacy. 
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Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  J.  T.  Bird  and  Mr.  E.  R.  Bullock,  for  complainant. 
Mr.  W.  D.  Holt,  for  defendants. 

The  Chancellor. 

The  complainant  asks  the  aid  of  equity  to  relieve  him 
from  paying  the  amount  of  two  legacies  given  to  the  defend- 
ant Anna  C.  Reed  (formerly  Anna  C.  Chamberlin)  and 
Jonathan  H.  Chamberlin,  who  were  his  wards.  Jonathan 
H.  Chamberlin  (father  of  Anna),  late  of  the  county  of  Mer- 
cer, deceased,  died  in  February,  1869.  By  his  will,  dated 
in  January  of  that  year,  he  gave  to  his  wife,  in  lieu  of  dower, 
the  use  of  $10,000,  both  principal  and  interest,  during  her 
natural  life,  and  all  his  household  goods.  He  then  directed 
his  executors  (his  two  sons,  Lewis  and  John)  to  sell  and  con- 
vey all  his  real  estate.  He  then  gave  to  his  granddaughter 
Catharine  E.  Chamberlin,  $1,500;  to  his  grandson  Jona- 
than H.  Chamberlin,  $500,  and  to  his  son  Joseph,  his  watchr 
nis  buggy-wagon  and  the  choice  of  his  horses;  and  then 
ordered  that,  after  paying  his  debts  and  those  legacies,  the 
residue  of  his  estate,  and  so  much  as  might  remain  at  his 
wife's  decease  of  the  sum  left  for  her  use,  should  be  equally 
divided  between  his  children,  Lewis,  John,  Isaac,  Edward, 
Joseph,  Electa  and  Anna. 

The  executors  sold  all  the  real  estate,  but  part  of  it,  the 
testator's  homestead,  a  farm  of  about  one  hundred  and  forty 
acres,  was  really  bought  in  by  Lewis  at  $100  an  acre.  It 
was  struck  off  to  one  Muirheid  for  Lewis,  and  he  conveyed 
it  to  the  latter  accordingly.  Of  the  legacy  of  $10,000  given 
for  the  benefit  of  the  widow,  $7,000  were  secured  by  a  mort- 
gage given  by  Lewis  to  her  on  that  farm,  and  the  rest  of  it 
was  invested  in  a  house  and  lot  bought  for  her,  and  the  title 
whereto  seems  to  have  been  taken  by  her.  At  her  death 
the  principal  of  the  mortgage  was  intact  and  the  house  and 
lot  were  unsold.     By  the  provisions  of  the  will,  both  the 
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mortgage  and  the  house  and  lot,  under  the  circumstances, 
constituted  part  of  the  residue  of  the  testator's  estate.  Very 
soon  after  the  widow's  death,  the  complainant,  in  behalf  of 
Anna  and  the  grandson  Jonathan,  neither  of  whom  had  a 
guardian,  went  to  Lewis  to  ascertain  the  condition  of  their 
legacies,  and  was  informed  by  him  that  those  legacies,  with 
$1,000  of  Electa's  legacy  and  $2,000  of  Isaac's  legacy,  "  were 
in  the  homestead  farm;"  that  is,  that  they  wTere  to  be  paid 
by  Lewis  out  of  the  $14,000  he  had  agreed  to  pay  for  the 
farm.  The  complainant  then  asked  him  if  he  would  be 
willing  to  give  a  mortgage  to  secure  the  legacies  of  Anna 
and  Jonathan,  to  which  he  replied  that  he  would.  The 
complainant  then  took  out  letters  of  guardianship  of  the  per- 
sons and  estates  of  Anna  and  Jonathan,  who  were  then 
both  minors,  and  obtained  the  mortgage  from  Lewis  for 
$5,112.21,  with  interest,  to  secure  the  amount  due  Anna, 
$4,612.21,  and  the  $500  legacy  to  Jonathan.  The  mortgage 
was  given  January  5th,  1872,  and  became  due  on  the  1st 
of  January,  1873. 

In  April,  1873,  Lewis,  who  had  taken  out  letters  of 
administration  of  his  mother's  estate,  sold  and  assigned  the 
$7,000  mortgage  and  converted  the  proceeds  to  his  own  use. 
Subsequently  and  on  the  28th  day  of  June,  1875,  proceed- 
ings for  foreclosure  having  been  instituted  on  that  mortgage, 
the  complainant  took  title  from  Lewis  for  the  farm.  He 
took  the  mortgage  for  the  legacies  in  his  own  name  indi- 
vidually, and  not  as  guardian,  and,  as  guardian  of  Anna, 
executed  a  release  to  Lewis,  as  executor,  by  which  he 
acknowledged  that  he  had  received  from  the  latter  the  sum 
of  $4,612.21,  on  account  of  her  share  under  the  will,  and 
thereby  absolutely  discharged  him  therefrom.  He  took  the 
deed  for  the  property  also  in  his  own  name  individually, 
and  not  as  guardian,  and  accepted  it  expressly  subject  to 
both  the  $7,000  mortgage  and  interest,  and  the  mortgage 
for  the  legacies.  The  consideration  expressed  in  it  was 
$13,250.      Lewis    Chamberlin,    in    his    second    account   as 
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executor,  prays  allowance  for  the  amount  of  the  two  leg- 
acies as  having  been  paid  by  him. 

In  1873,  the  complainant  filed  his  account  as  guardian  of 
Anna,  and  in  it  prayed  allowance  for  $4,729.07  as  due  on 
the  bond  and  mortgage  taken  from  Lewis  for  the  legacies. 
The  mortgaged  premises  will  not  now  sell  for  enough  to 
pay  that  mortgage,  in  addition  to  the  §7,000  mortgage. 

The  complainant,  in  view  of  the  exceptions  filed  by  Anna 
to  his  account,  by  which  she  seeks  to  charge  him  with  the 
whole  amount  of  her  legacy  and  the  interest  thereon,  filed 
his  bill  for  relief,  praying  that  he  may  be  permitted  to 
account  in  this  court  as  guardian  of  Anna  and  Jonathan, 
and  that  the  farm  may  be  sold  and  their  interest  therein 
thus  ascertained  in  discharge  of  his  liability. 

The  complainant  seems  to  have  exercised  but  little  dis- 
cretion, and  to  have  been  guilty  of  very  great  negligence. 
When  he  took  the  mortgage  for  the  legacies,  he  might,  for 
aught  that  appears,  have  obtained  the  money.  The  con- 
veyance of  the  farm  to  Lewis  might  have  been  set  aside  as 
fraudulent.  But  the  complainant  did  not  ask  for  or  seek  to 
get  the  money.  He  asked  only  tor  a  mortgage.  The  mort- 
gage which  he  got  might  have  been  made  a  perfect  and 
absolute  security.  When  he  took  it,  the  $7,000  mortgage 
was,  in  equity,  the  property  of  the  estate  of  the  testator,  for 
the  widow  was  dead.  He  might  have  compelled  the  collec- 
tion of  the  money  due  upon  it  for  the  benefit  of  the  estate. 
He,  however,  took  no  measures  in  reference  to  it. 

On  the  other  hand,  he  permitted  Lewis  to  sell  the  mort- 
gage, as  the  administrator  of  his  mother,  and  convert  the 
proceeds  to  his  own  use.  The  house  and  lot,  in  like  man- 
ner, were,  in  equity,  the  property  of  the  testator's  estate, 
but  the  complainant  does  not  appear  to  have  taken  any  steps 
to  secure  them  for  it.  Lewis, at  the  time  when  he  gave  the 
complainant's  mortgage,  might  have  been  compelled  to  pay 
the  money.  And  even  when  the  mortgage  became  due,  he 
might  have  been  compelled  t<>  pay  it,  and  part  of  it,  at  least, 
might  have  been  collected  out  of  his  property  other  than 
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the  mortgaged  premises.  Nor  did  the  complainant  even 
take  pains  to  see  that  the  interest  on  the  $7,000  mortgage 
was  kept  down.  He  did  not  look  after  that  encumbrance 
until  constrained  to  do  so  by  proceedings  for  foreclosure  of 
it  in  1875,  two  years  after  his  mortgage  became  due. 

In  taking  the  mortgage  for  the  amount  of  the  legacies  in 
his  own  name  individually,  not  to  speak  of  his  subsequent 
action  in  taking  the  title  for  the  property  in  his  own  name 
in  like  manner,  subject  to  that  mortgage,  he  became,  prima 
facie  at  least,  liable  for  the  legacies.  His  conduct  in  regard 
to  them  has  been  such  as  to  lead  to  the  conviction  that,  if 
they  are  lost,  it  has  been  through  his  supine  and  culpable 
negligence  and  want  of  business  judgment.  It  seems  clear 
that,  had  he  exercised  ordinary  business  sagacity  and  com- 
mon prudence,  he  would  not  now  be  in  this  court  asking 
relief  from  liability  for  the  loss  of  the  trust  moneys,  the  care 
and  management  of  which  he  voluntarily  assumed.  He  is 
entitled  to  no  relief. 

The  bill  will  be  dismissed,  with  costs. 


Lawrence  A.  Boon 

v. 

William  Pierpont  and  others. 

1.  A  misdescription  of  the  metes  and  bounds  of  lands  covered  by  a 
mortgage,  in  the  deed  of  commissioners  in  partition,  made  in  1849, 
and  also  an  erroneous  reference  to  another  deed  by  way  of  location, 
will  not  invalidate  such  mortgage,  where  the  identity  of  the  property 
is  fixed  by  the  descriptions  in  the  other  deeds  of  the  commissioners, 
by  the  actual  location,  possession  and  occupation  of  the  grantees  since 
1849,  and  by  the  description  in  defendant's  own  deed,  which  also 
declares  that  the  premises  are  subject  to  the  lien  of  the  mortgage. 

2.  A  defendant  who  postpones  the  hearing  of  a  cause  term  after 
term,  and  on  whom  an  order  to  close  his  testimony  was  duly  served, 
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must  be  deemed  to  have  waived  all  objections  to  complainant's  not 
having  strictly  observed  the  rules  of  this  court  restricting  the  time  for 
taking  and  filing  evidence. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  M.  P.  Grey,  for  complainant. 

Mr.  F.  Kingman,  for  defendants. 

The  Chancellor. 

The  facts  of  this  case  appear  by  the  report  of  the  decision 
on  the  demurrer.  Boon  v.  Pierpont,  1  Stew.  7.  The  proof 
sustains  the  bill.  It  is  clear  that  in  the  conveyances  of  the 
mortgaged  premises,  from  the  time  when  they  were  sold  by 
commissioners  in  partition  in  1849,  including  the  deed  from 
the  commissioners,  the  description  of  the  property,  so  far  as 
the  metes  and  bounds  and  the  reference,  by  way  of  fuller 
designation,  to  a  deed  said  to  have  been  made  for  the  prop- 
erty by  Sarah  Dick  to  William  Sherron,  are  concerned,  was 
erroneous.  But  not  only  is  the  identity  of  the  property  not 
disputed,  but  by  the  proceedings  in  partition,  by  the  other 
parts  of  the  description  in  the  deeds,  by  the  actual  location 
and  by  possession  and  occupation  of  the  grantees  ever  since 
the  time  of  the  conveyance  by  the  commissioners  in  parti- 
tion, it  is  established.  The  defendant,  William  Pierpont, 
accepted  his  deed  for  the  premises  by  the  same  description, 
and  it  declares  that  the  property  is  subject  to  the  lien  of  the 
complainant's  mortgage.  There  will  be  a  decree  for  the 
complainant  for  the  principal  of  the  mortgage  and  interest 
thereon,  from  October  26th,  1856. 

The  objections  taken  on  the  part  of  Pierpont  and  his  wife, 
on  the  hearing,  to  the  regularity  of  the  proceedings  in  the 
suit,  are  not  valid.  They  move  that  the  testimony  on  the 
part  of  the  complainant  be  stricken  out  (they  have  themselves 
taken  none),  because  it  was  not  begun  within  the  time  fixed 
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by  the  80th  rule,  and  because  no  order  was  taken  author- 
izing the  filing  of  the  testimony.  The  testimony  in  ques- 
tion was  duly  taken  on  notice.  It  was  closed  June  1st, 
1878.  An  order  requiring  the  answering  defendants  to 
close  their  testimony  in  twenty  days  after  service  of  a  copy 
of  the  order,  was  taken  December  23d,  1878.  The  cause 
was  noticed  for  hearing  three  times  after  the  expiration  of 
the  time  so  limited,  and  was  continued  each  time  at  the 
request  of  the  answering  defendants. 

The  testimony  on  the  part  of  the  complainant  w7as  filed 
January  25th,  1879.  It  was  not  filed  within  the  time  fixed 
by  the  rule  (the  93d),  nor  was  any  order  taken,  that  it  be 
filed.  But  it  is  not  alleged  that  the  answering  defendants 
were  not  fully  acquainted  with  it,  nor  that  they  did  not 
know  it  was  filed,  and  no  reason  whatever  is  urged  in  favor 
of  the  motion  except  the  non-observance  of  the  rule.  The 
answering  defendants  must,  under  the  circumstances,  be 
regarded  as  having  waived  any  claim  to  insist  upon  the 
observance  of  the  rule;  and,  moreover,  the  rule  would  not 
be  enforced  under  such  circumstances  as  this  case  presents. 

As  to  the  objection  that  the  taking  of  the  testimony  was 
not  begun  within  the  time  limited  by  the  80th  rule :  That 
rule  was  intended  to  expedite  the  taking  of  testimony  in 
suits,  and  so  to  secure  the  parties  against  unreasonable 
delay.  But  if  the  defendant  desires  to  avail  himself  of  the 
failure  of  the  complainant  to  observe  the  rule,  he  must  apply 
to  the  court  in  the  premises  without  unreasonable  delay. 
If  he  fails  to  do  so,  the  cause  proceeds  as  causes  proceeded 
before  the  rule  was  made.  Where,  as  in  this  case,  the 
objection  is  not  made  until  after  the  testimony  has  been 
taken  and  filed,  and  the  defendant  having  been  required  to 
take  his  testimony  within  a  limited  period  has  failed  to  take 
any,  and  the  cause  has  been  set  down  term  after  term,  and 
continued  at  the  request  of  the  defendant,  the  objection  of 
course  cannot  prevail. 
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Charles  B.  Humphreys  and  others 

v. 
Elizabeth  S.  Danser  and  others. 

Upon  a  mortgage  on  lands,  given  in  1848,  by  a  son  to  his  mother, 
several  payments  were  endorsed  and  signed  by  her.  All  of  them  were 
shown  to  have  been  merely  receipts  for  the  son's  notes  and  renewals 
and  consolidations  of  his  notes,  on  which  no  money  was  ever  actually 
paid. — Held,  that  the  assignee  of  the  mortgage  was  entitled  to  recover 
the  full  amount  of  principal  and  interest. 


Bill    to   foreclose.     On  final  hearing  on   pleadings  and 
proofs. 

Mr.  M.  P.  Grey,  for  complainants. 

Mr.  S.  M.  Dickinson,  for  Elizabeth  S.  Danser. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  purchase-money  mort 
gage  given  in  1848  b}''  Daniel  Danser  to  Rebecca  Danser, 
his  mother,  for  $772.73  and  lawful  interest,  on  certain  lauds 
in  Salem  county,  conveyed  by  her  to  him,  and  certain  other 
land  assigned  to  him  in  partition  for  his  interest  in  the  land 
of  which  his  father  died  seized ;  and,  also,  to  foreclose  a 
mortgage  for  $227.58,  with  lawful  interest,  in  which  she 
was  interested  (being  entitled  to  the  interest  thereon),  given 
by  her  and  Borden  Danser  and  Daniel  Danser,  in  1845,  on 
the  same  premises,  which  were  subsequently,  as  above  men- 
tioned, conve}-ed  by  her  to  Daniel,  and  the  undivided  shares 
of  Borden  and  Daniel  in  the  real  estate  of  which  their  father 
died  seized.  By  the  deed  from  her  to  Daniel,  he  assumed 
the  payment  of  the  last-mentioned  mortgage.  The  pay- 
ment thereof  by  him  was  expressly  and  explicitly  declared 
to  be  part  of  the  consideration  of  that  conveyance.  Mrs. 
Danser  assigned  the  first-mentioned  mortgage,  and  her 
interest  in  the  other,  to  the  complainants. 
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It  appears  that  Daniel,  who  is  now  dead,  from  time  to 
time,  gave  to  his  mother  (she  is  about  eighty-five  years  old) 
his  promissory  notes,  with  no  security,  for  considerable 
sums  of  money,  on  account  of  the  mortgage  for  $772.73,  and 
renewed  and  consolidated  them  in  other  like  notes,  but  he 
never  paid  anything  whatever  upon  them,  and  he  in  fact 
never  paid  anything  upon  either  of  the  mortgages.  He 
wrote  upon  the  bond  accompanying  the  mortgage  for 
$772.73,  various  receipts  which  his  mother  signed,  acknowl- 
edging the  receipt  of  various  considerable  amounts  on 
account  of  the  bond,  but  she  swears  that  he  paid  nothing, 
and  that  the  receipts  were  given  for  his  notes.  On  the 
notes  he  wrote  receipts  for  various  sums,  which  were  also 
signed  by  her,  but  those  receipts  appear  to  have  been  given, 
not  for  money,  but  for  his  notes.  The  notes,  except  such  as 
were  taken  up  on  renewal  or  consolidation,  are  produced. 
The  giving  of  these  notes  was  no  payment,  and  did  not, 
under  the  circumstances,  as  between  the  mortgagee  or  her 
assignee,  and  the  mortgagor  or  his  heirs,  discharge  the  lien 
of  the  mortgage  for  the  moneys  for  which  they  were  given. 
Jones  on  Mart.  §§  918,  932,  935  ;  Shaman  v.  Cook,  1  C.  E. 
Gfa.  2^4-  '>  Hutchinson  v.  Swartsweller,  4-  Stew.  206. 

There  will  be  a  decree  for  the  complainants  for  the  whole 
amount  of  principal  and  interest  of  the  mortgage  for  $772.73, 
and  for  David  Scull,  surviving  mortgagee,  for  the  principal 
and  interest  of  the  mortgage  for  $227.58;  but  the  complain- 
ants show  themselves  to  be  entitled  to  the  interest  on  that 
mortgage  by  assignment  from  Rebecca  Danser. 
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Joel   Parker,  receiver  of  the   New  Jersey  Mutual   Life 

Insurance  Company, 

v. 

Abiezer  Jameson. 

1.  Until  a  contract  is  put  into  writing,  it  is  always  subject  to  be 
changed  or  modified  by  parol ;  but  after  it  is  put  into  writing  and  exe- 
cuted, the  writing  itself,  in  the  absence  of  fraud  or  mistake,  must  be 
taken  as  conclusive  evidence  of  what  were  the  ultimate  intentions  of 
the  parties. 

2.  A  defendant  cannot,  by  answer  alone,  avail  himself  of  the  defence 
of  fraud  in  the  consideration  of  a  mortgage,  which  does  not  go  to  the 
extent  of  a  complete  nullification  of  the  instrument;  but,  to  have  the 
benefit  of  such  a  defence,  he  must  have  recourse  to  a  cross-bill. 


On  final  hearing  on  bill,  answer  and  proofs. 
Mr.  William  S.  Gummere,  for  complainant. 
Mr.  James  Buchanan,  for  defendant. 

The  Vice-Chancellor. 

This  suit  is  founded  on  a  mortgage  made  by  the  defend- 
ant to  the  New  Jersey  Mutual  Life  Insurance  Company,  for 
$4,000,  payable  one  year  after  date,  with  interest.  The 
mortgage  bears  date  May  29th,  1871.  About  the  time  of 
the  delivery  of  the  mortgage,  the  New  Jersey  Mutual  Life 
Insurance  Company  insured  the  life  of  the  defendant  for 
$5,000,  and  issued  a  policy  for  that  sum,  payable  to  his 
wife.  The  main  ground  upon  which  the  enforcement  of 
the  mortgage  is  resisted  by  the  defendant  is,  that  these  two 
papers  were  delivered  contemporaneously,  under  a  parol 
agreement  that  the  defendant  was  not  to  be  required  to  pay 
the  mortgage  according  to  its  terms;  in  other  words,  that 
he  was  not  to  be  required  to  pa}7  at  the  time  stipulated  in 
the  mortgage,  nor  in  money  as  required  by  the  mortgage. 
Stated  in  the  defendant's  own  words,  the  arrangement  was 
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this :  The  interest  accruing  on  the  mortgage  was  to  be  paid 
by  the  dividends  earned  by  the  policy,  and  the  defendant 
was  not  to  be  called  upon  to  pay  the  principal  until  the 
policy  became  due,  and  then  the  mortgage  was  to  be  paid 
out  of  the  money  due  on  the  policy. 

No  attempt  has  been  made  to  reform  the  mortgage. 
When  it  was  put  in  evidence,  it  stood  in  its  original  integ- 
rity. The  defence  is  made  on  answer  alone.  The  question, 
it  will  be  perceived,  is,  whether  this  contemporaneous  parol 
agreement  can  be  given  effect,  under  the  present  pleadings, 
so  as  to  alter  or  vary  the  terms  of  the  mortgage.  The  law 
upon  this  subject  is  elementary.  It  is  part  of  the  alphabet 
of  the  law  evidence,  that  when  the  parties  to  a  contract 
have  deliberately  put  their  engagements  into  writing,  in 
such  terms  as  to  import  a  legal  obligation,  without  any 
uncertainty  as  to  the  object  or  extent  of  their  engagements, 
it  is  conclusively  presumed  that  every  part  of  their  contract 
was  reduced  to  writing;  and  all  oral  evidence,  therefore,  of 
what  was  said  previously,  or  at  the  time  the  writing  was 
executed,  must  be  excluded,  on  the  ground  that  the  parties 
have  made  the  writing  the  only  evidence  of  what  they 
agreed  to,  and  whatever  is  not  found  there  must  be  under- 
stood to  have  been  waived  and  abandoned. 

Undoubtedly  a  written  agreement  may  be  modified  or 
altered  by  a  parol  agreement,  if  the  parol  is  made  subse- 
quent to  the  written,  but  if  they  are  made  contemporane- 
ously, the  written  must  be  taken,  in  the  absence  of  fraud  or 
mistake,  to  be  the  sole  repository  of  the  intention  of  the 
parties,  and  the  only  competent  evidence  of  their  agreement. 
Until  a  contract  is  reduced  to  writing  and  executed  by  the 
parties,  it  is  always  subject  to  such  parol  changes  and  modi- 
fications as  the  parties  choose  to  make;  but  after  it  is  put 
into  writing  and  executed  by  the  parties,  the  writing  itself, 
in  the  absence  of  fraud  or  mistake,  must  be  taken  as  conclu- 
sive evidence  as  to  what  w7ere  the  ultimate  intentions  and 
purposes  of  the  parties,  and  the  only  competent  evidence  of 
what  they  meant. 
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These  are  familiar  principles,  and  need  not  be  vouched 
for  by  the  citation  of  authority.  The  case  of  French  v. 
Griffin,  3  C.  E.  Gr.  280  is,  however,  so  exactly  apposite, 
that  I  cannot  forbear  all  mention  of  it.  The  defendant  in 
that  case  alleged,  by  way  of  defence,  that  the  complainants, 
at  the  making  of  the  mortgage,  had  agreed  by  parol  that 
he  should  not  be  required  to  pay  the  mortgage  debt  in 
money,  as  the  mortgage  required,  but  should  have  the  right 
to  pay  it  in  work.  Chancellor  Zabriskie,  in  rejecting  the 
defence,  said:  "If  such  bargain  had  been  made,  either 
before  or  after  the  execution  of  the  papers,  it  could  not 
affect  the  case;  if  made  before,  it  would  be  considered 
changed  and  abandoned  by  the  mortgage  being  given  for 
payment  in  money,  and  not  in  work;  if  made  afterwards, 
it  could  have  no  effect  because  without  consideration.  *  * 
*  *  *  If  such  bargain  had  been  made  at  the  time  of  the 
contract,  it  could  not,  at  law,  alter  or  change  the  written 
instrument.  Nor  could  it  have  any  effect  in  equity,  except 
as  giving  a  foundation  to  a  suit  to  reform  the  instrument 
and  correct  the  mistake  in  drawing  it.  A  mortgage  cannot 
be  reformed  upon  an  answer  to  a  foreclosure  bill." 

Though  these  rules  are  rudimental,  it  is  necessary  occa- 
sionally to  restate  them,  to  rescue  them  from  the  forgetful- 
ness  which  they,  as  well  as  other  first  principles,  seem 
sometimes  liable  to  fall  into. 

The  rule  is  perfectly  well  settled  in  this  court,  that  a 
defendant  cannot,  by  simple  answer,  avail  himself  of  the 
defence  of  fraud  in  the  consideration  of  a  mortgage,  which, 
does  not  go  to  the  extent  of  a  complete  nullification  of  the 
instrument;  but,  to  have  the  benefit  of  such  a  defence,  he 
must  have  recourse  to  a  cross-bill.  Miller  v.  Gregory,  1  C. 
E.  Gr.  274, ;  Graham  v.  Berryman,  4  C.  E.  Gr.  29;  O'Brien 
v.  Huljish,  7  C.  E.  Gr.  471. 

This  case  is  entirely  free  from  the  least  suspicion  of  fraud, 
or  even  mistake.  It  is  not  alleged  that  either  of  the  parties 
desired  or  intended  that  the  parol  agreement  should  form 
part  of  either  of  the  written  contracts.     Both  the  mortgage 
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and  the  policy  are,  so  far  as  the  evidence  shows,  just  pre- 
cisely what  the  parties  intended  they  should  be.  Under 
this  condition  of  facts,  the  defendant  could  take  nothing  by 
his  defence,  even  if  he  was  here  on  cross-bill,  and  no  appre- 
hension need,  therefore,  be  felt  that  there  has  been  a  failure 
of  justice  iu  consequence  of  unskillful  pleading.  The  agree- 
ment set  up  by  the  defendant  constitutes  no  defence  to  the 
complainant's  action. 

The  other  grounds  of  the  defence,  mentioned  on  the 
argument,  do  not  require  discussion.  They  are,  in  my 
judgment,  without  substance  or  merit. 

Under  the  evidence  now  before  the  court,  there  is  some 
uncertainty  as  to  the  amount  of  the  payments  which  should 
be  credited  upon  the  mortgage  debt.  Unless  counsel  agree 
upon  them,  a  reference  will  be  ordered. 


Jobl    Parker,   receiver  of  the   New  Jersey   Mutual    Life 

Insurance  Company, 

v. 

James  C.  Hartt. 

1.  The  defence  of  fraud  in  the  consideration  of  a  mortgage,  which 
does  not  overthrow  the  instrument,  but  merely  reduces  the  amount 
recoverable  upon  it,  cannot  be  made  on  answer  alone,  but  a  cross-biil 
must  be  filed. 

2.  A  foreclosure  suit  is  so  far  a  proceeding  in  rem  as  to  exclude  the 
defence  of  set-off. 

3.  Recoupment  is  the  right  to  set  off  unliquidated  damages,  whi'e 
the  right  of  set-off,  as  distinguished  from  recoupment,  comprehends 
only  liquidated  demands,  or  those  capable  of  being  ascertained  by  cal- 
culation. 


On  final  hearing  on  bill,  answer  and  proofs. 
15 
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Mr.  William  S.  Gummere,  for  complainant. 
Mr.  F.  B.  Oolton,  for  defendant. 

The  Vice-Chancellor. 

This  suit  is  brought  to  enforce  the  payment  of  two  mort- 
gages, made  by  the  defendant  to  the  New  Jersey  Mutual 
Life  Insurance  Company.  The  first  bears  date  September 
1st,  1870,  and  was  made  to  secure  the  sum  of  $6,000 ;  the 
second  is  for  the  sum  of  $2,000,  and  bears  date  August 
15th,  1871.  The  last  is  not  disputed.  The  first  is  admitted 
to  be  valid,  but  stands  charged,  as  the  defence  insists,  with 
certain  equities  which  greatly  reduce  the  amount  recover- 
able upon  it. 

Stated  in  substance,  the  facts  from  which  the  defendant 
claims  his  equities  spring  are  as  follows  :  The' defendant, 
on  the  21st  of  December,  1866,  procured  the  New  Jersey 
Mutual  Life  Insurance  Company,  by  the  payment  of  a  pre- 
mium of  $340.70,  and  on  condition  that  a  premium  of  like 
amount  should  be  paid  each  year  thereafter  during  his  life, 
to  insure  his  life  in  the  sum  of  $10,000,  for  the  benefit  of 
his  wife.  The  first  premium  was  paid  on  the  issuing  of  the 
)  .  and  a  note  was  subsequently  given  for  the  second, 
but  not  paid  when  due.  The  defendant  says,  after  the 
delivery  of  the  note  he  concluded  to  abandon  his  policy, 
and  therefore  did  not  pay  or  renew  the  note.  So  matters 
were  allowed  to  remain  until  August,  1870,  when  the 
defendant,  being  in  need  of  money,  applied  to  the  company 
for  a  loan  of  $6,000,  and  proposed,  if  they  would  make  it, 
he  would  revive  his  policy.  His  proposal  was  accepted ; 
his  old  policy  was  surrendered  and  cancelled,  and  a  new 
one  issued,  and  out  of  the  moneys  loaned,  and  to  secure 
which  the  mortgage  in  controversy  was  given,  the  note 
given  for  the  second  premium,  and  also  the  other  pre- 
miums in  arrear,  with  interest  thereon,  were  deducted. 
These  premiums  were,  however,  credited  with  the  divi- 
dends which  the  old  policy  would   have  earned  if  it  had 
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been  kept  in  full  force.  The  parties  dealt  upon  the  under- 
standing that  the  old  policy  should  stand  revived,  and  that 
each  should  stand  to  the  other  in  the  same  condition  and 
position  as  though  no  default  had  occurred.  Both  policies 
were  to  a  certain  extent  non-forfeitable.  Each  provided 
that  after  the  payment  of  one  or  more  premiums,  if  no  sub- 
sequent premiums  were  paid,  the  policy  should  not  become 
wholly  void,  but  a  certain  part  of  the  sum  insured  should 
still  be  payable  to  the  payee  of  the  policy  on  the  death  of 
the  person  whose  life  was  insured.  The  sum  thus  payable 
decreased  in  amount  as  the  period  of  the  default  increased 
in  length,  the  sum  payable  being  much  larger  if  death 
ensued  after  default  had  been  made  in  the  payment  of  the 
second  premium  and  before  the  third  became  due,  than  if 
it  occurred  after  the  third  had  also  become  due.  And  the 
amount  so  payable  continued  to  decrease  as  each  subse- 
quent premium  fell  in  arrear,  until,  under  the  first,  it  sank 
to  nothing,  and  under  the  second,  until  it  ran  down  to  ;a 
stated  sum  of  trifling  amount.  The  two  policies  were  pre- 
cisely alike,  except  in  the  particular  just  indicated,  and  this 
further  and  more  important  one :  that  the  sum  payable 
under  the  second,  after  default  had  been  made  in  the  pay- 
ment of  one  or  more  premiums,  was  considerably  less  than 
that  payable  under  the  first.  No  default  was  made  after 
the  second  policy  was  issued.  All  the  premiums  falling  due 
prior  to  the  time  when  the  company  was  declared  insolvent, 
were  paid  as  they  became  due. 

The  defendant  contends  that,  upon  these  facts,  three  equi- 
ties arise  :  First,  that  the  corporation,  in  issuing  a  policy  to 
him,  materially  different  from  that  which  his  proposal 
required,  committed  a  fraud  upon  him,  and  he  should 
therefore  be  permitted  to  rescind  the  contract  of  insurance, 
and  have  credit  on  his  mortgage  for  all  the  premiums  he 
has  paid  ;  second,  that  so  much  of  the  loan  as  was  withheld 
to  pay  premiums  due  on  his  old  policy  was  withheld  with- 
out consideration  or  any  equivalent,  and  should  therefore 
be  credited  on  his  mortgage;  and,  third,  that  the  mortgage 
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and  policy  were  reciprocal  contracts,  constituting  one  trans- 
action; and  inasmuch  as  the  corporation  has  now  become 
unable,  in  consequence  of  its  insolvency,  to  perform  its  con- 
tract, the  defendant  should,  in  justice,  be  absolved  from  bi3 
part  of  it,  and  he  should  be  permitted  to  credit  upon  his 
mortgage  debt  the  payments  he  has  made  in  performance 
of  his  part  of  the  contract. 

If  the  first  ground  of  the  defence  was  fully  proved,  I  think 
it  would  be  of  no  advantage  to  the  defendant  in  the  present 
condition  of  the  pleadings.  He  is  here  by  answer  alone.  I 
think  I  am  bound  to  consider  the  rule  firmly  established, 
that  to  enable  a  defendant  to  avail  himself  of  the  defence 
of  fraud  in  the  consideration  of  a  mortgage,  which  does  not 
go  to  the  extent  of  a  complete  nullification  of  the  instru- 
ment, and  does  not  therefore  entitle  him  to  a  judgment  of 
dismissal,  he  must  have  recourse  to  a  cross-bill.  He  cannot 
make  it  by  simple  answer.  Such  I  understand  to  be  the 
doctrine  very  distinctly  laid  down  by  the  court  of  errors 
and  appeals  in  O'Brien  v.  Hulfish,  7  C.  E.  Gr.  4.72.  It  had 
been  previously  enunciated  by  both  Chancellor  Green  and 
Chancellor  Zabriskie.  Miller  v.  Gregory,  1  C.  E.  Gr.  27 4; 
Graham  v.  Berryman,  4  0.  E.  Gr.  29. 

The  evidence  in  this  case  in  support  of  the  charge  of  fraud 
is  not  sufficient  to  raise  a  suspicion  of  an  intent  to  do  wrong. 
All  that  we  have  is  from  the  mouth  of  the  defendant.  He 
says,  he  proposed,  if  the  insurance  company  would  make 
him  a  loan,  he  would  revive  his  policy;  that  his  proposal 
was  accepted  and  a  new  policy  issued;  that  he  supposed  the 
new  policy  was  the  same,  in  terms,  as  the  old  one;  that  he 
had  no  reason  to  think  otherwise,  for  nothing  was  said 
which  would  have  justified  him  in  supposing  any  change 
had  been  made.  But  they  differed  in  a  material  respect. 
This  is  his  whole  case.  The  difference  is  apparent  upon 
the  papers  themselves.  The  second  states  upon  its  face 
that  it  was  issued  in  continuation  of  the  first.  If  he  had 
taken  the  trouble  to  read  the  two  policies,  he  could  not  have 
failed    to    have   discovered   the    variance.      It  was   patent. 


5  Stew.]  FEBRUARY  TERM,  1880.  229 

Parker  v.  Hartt. 

Frauds  are  not  perpetrated  by  such  methods.  The  trans- 
action appears  to  have  been  entirely  free  from  everything 
like  deceit,  falsehood  or  trick.  The  evidence  shows  a  mis- 
take, but  nothing  more.  The  mistake  has  done  the  defend- 
ant no  harm.  That  provision  of  the  last  policy  of  which  he 
complains,  was  of  no  importance  or  value  to  him,  except  he 
made  default  in  the  payment  of  premiums.  He  ma  le  no 
default.  In  the  present  condition  of  affairs,  therefore,  the 
mistake  is  quite  immaterial,  and  it  may  be  doubted  whether 
it  is  of  sufficient  materiality  now  to  justify  the  exercise  of 
the  power  of  reformation.  However  that  ma}7  be,  it  is  clear 
the  case  is  free  from  the  least  suspicion  of  fraud. 

The  second  ground  of  defence  is  even  more  feeble  in  its 
facts.  The  claim  is,  that  the  money  withheld  to  pay  the 
premiums  in  revival  of  the  original  contract  was  withheld 
without  consideration;  in  other  words,  the  defendant  got 
nothing  for  it.  It  was  kept  back,  as  I  understand  the 
arrangement,  pursuant  to  the  defendant's  contract.  His 
proposal  was  that  the  old  contract  should  be  revived ;  not 
that  a  new  contract  should  be  made,  or  that  his  life  should 
be  insured  as  a  new  risk.  By  this  course  he  avoided  a 
re-examination  as  to  the  condition  of  his  health,  and  obtained 
a  continuation  of  his  insurance  at  the  original  premium. 
On  a  new  contract  he  would  have  been  required,  iu  conse- 
quence of  his  being  older,  to  pay  a  higher  premium.  In 
the  absence  of  other  terms  being  expressed  in  his  proposal, 
his  offer  to  revive  would  necessarily  have  been  understood 
to  have  been  conditioned  on  the  payment  of  the  premiums 
in  arrear.  He  did  not  ask  his  insurers  to  forgive  him  what 
he  owed  them,  nor  to  grant  him  insurance  below  the  custom- 
ary rates.  Besides,  he  submitted  to  the  deduction.  He 
eays  he  submitted  unwillingly,  but  he  did  submit,  and  has 
received  all  the  advantage  the  arrangement  could  give  him. 
He  escaped  a  new  examination  as  to  the  condition  of  his 
health,  got  insurance  at  a  lower  rate  of  premium  than  he 
wov  hi  have  been  entitled  to  on  a  new  contract,  and  also  get 
vvh   *  was  the  main  object  of  his  proposal — the  loan.     Under 
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these  circumstances,  I  think  it  could  scarcely  be  considered 
equitable,  that  he  should,  at  this  late  day,  be  permitted  to 
repudiate  the  arrangement. 

"What  the  defendant  really  seeks  under  his  last  specifica- 
tion of  defence,  is  to  be  permitted  to  offset  a  counter-claim 
against  his  mortgage  debt.  That,  indeed,  is  the  real  object 
of  all  his  defences.  His  counsel  called  the  right  claimed 
here,  not  a  right  to  offset,  but  to  recoup. 

There  is  undoubtedly  a  technical  distinction  between  set- 
off and  recoupment.  Judge  Bronson,  in  Batterman  v.  Pierce, 
8  Hill  174-,  thus  distinguished  them  :  "When  the  demands 
of  both  parties  spring  out  of  the  same  contract  or  transac- 
tion, the  defendant  may  recoup,  although  the  damages  on 
both  sides  are  unliquidated ;  but  he  can  only  offset  where 
the  demands  of  both  parties  are  liquidated,  or  are  capable 
of  being  ascertained  by  calculation."  The  defendant's 
claim,  under  this  head,  is  stated  in  his  answer,  in  these 
words:  "That  all  of  the  premiums  which  this  defendant 
has  paid  since  the  15th  day  of  September,  1870,  should  be 
credited  as  payments  made  from  time  to  time  on  account 
of  the  principal  of  his  mortgage."  There  can  be  no  diffi- 
culty in  ascertaining  the  amount  of  premiums  so  paid.  The 
simplest  sort  of  a  calculation  will  give  their  aggregate,  and 
when  that  is  done,  the  sum  is  liquidated.  Stated  correctly, 
the  right  claimed  by  the  defendant  is  not  recoupment,  but 
set-off.  This  right  constitutes  no  defence  in  a  foreclosure 
suit.  The  principles  governing  it,  in  ordinary  cases,  have 
no  application  to  a  suit  of  this  nature.  A  foreclosure  suit  is 
so  far  a  proceeding  in  rem  as  to  exclude  the  defence  of  set- 
off. Nothing  can  be  set  up  in  such  a  suit,  by  way  of  satis- 
faction of  the  mortgage,  in  whole  or  in  part,  except  pay- 
ment. There  must  either  have  been  a  direct  payment  of 
part  of  the  debt,  or  an  agreement  that  the  sum  proposed  to 
be  offset  should  be  received  and  credited  as  payment.  This 
has  long  been  the  established  doctrine  of  this  court,  White 
v.  Williams,  2  Gr.  Ch.  383;  Dolman  v.  Cook,  1  McCart.  67; 
Bird  v.  Davis,  Id.  471 ;  Dudley  v.  Bergen,  8  C.  E.  Gr.  39v. 
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It  has  recently  been  applied  by  the  present  chancellor,  in 
a  case  in  all  respects  precisely  like  the  one  under  considera- 
tion.     Vanatia  v.  N.  J.  Mutual  Life  Ins.  Co.,  Jf.  Stew.  17. 

None  of  the  defences  can  prevail.  The  complainant  is 
entitled  to  a  decree,  without  deduction  on  account  of  any 
of  the  defences  set  up. 


Selden  D.  Trall 

v. 
Salina  P.  Trall. 


1.  If  a  wife  deserts  without  cause,  and  afterwards  realizes  that  she 
has  acted  foolishly,  and  would  return  if  the  way  was  opened  for  her, 
but  her  husband  refrains  from  doing  anything  to  induce  her  to  return, 
for  the  purpose  of  making  her  absence  a  ground  of  divorce,  her  deser- 
tion is  not  obstinate. 

2.  But  a  husband  is  not  bound  to  attempt  to  induce  his  wife  to 
return,  when  it  is  clear  any  effort  in  that  direction  will  be  unavailing. 


On  petition  and  proofs  and  order  to  show  cause  why  decree 
of  divorce  should  not  be  set  aside. 

Mr.  F.  C.  Marsh  and  Mr.  Spencer,  for  petitioner. 

Mr.  Garret  Ackerson,  Jr.,  contra.  ' 

The  Vice-Chancellor. 

This  is  an  application  to  set  aside  a  decree  of  divorce, 
founded  on  desertion,  in  order  that  the  defendant  may  be 
afforded  a  further  opportunity  to  make  defence.  The 
defendant  had  actual  notice  of  the  suit,  and  consulted  coun- 
sel as  to  whether  she  could  make  a  successful  defence  or 
not.  She  did  not  answer,  and  a  decree  passed  against  her 
on  proofs  taken  ex  parte.  She  now  alleges  surprise  and 
merits.     The  important  question  is,  Has  she  shown  merits? 


232 


CASES  IN  CHANCERY. 


[32  Eq. 


Trail  v.  Trail. 


For.  if  she  has,  a  slight  case  of  surprise,  or  possibly  even  a 
desire  to  defend,  will  be  sufficient  to  induce  the  court  to 
hear  her  defence. 

The  proof  of  desertion,  on  the  defendant's  own  showing, 
is  overwhelming.  She  deserted  her  husband  because  he 
would  not  permit  her  to  usurp  his  rights.  He  wanted  to 
board  with  their  son,  and  she  wanted  to  keep  house,  and, 
because  he  would  not  submit  to  her  will  in  this  respect,  she 
left  him.  When  she  left,  she  did  not  disclose  where  she 
was  going,  nor  how  long  she  intended  to  stay.  While 
absent  she  attempted  to  conceal  her  residence  from  him. 
Her  manner  of  life  while  away  was  a  constant  assertion  of 
complete  emancipation  and  independence.  She  engaged  in 
business,  set  up  a  separate  establishment,  and,  when  in  want 
and  suffering,  proudly  refrained  from  asking  for  what  she 
had  a  right  to  demand,  if  she  still  regarded  herself  as  a- wife. 
And  even  after  her  husband  had  brought  suit,  and  she  had 
been  advised  by  her  counsel  that  she  might  defeat  his 
action  by  returning  to  him,  she  expressed  strong  repug- 
nance to  adopting  the  course  advised.  She  had,  in  the  most 
unmistakable  and  offensive  manner,  thrown  off  everything 
like  allegiance  and  duty  to  her  husband.  She  is  a  woman 
of  implacable  temper  and  obstinate  will,  and  her  desertion 
seems  to  have  been  without  cause  or  even  excuse. 

The  only  point  upon  which  I  have  felt  the  slightest  doubt 
is,  whether  the  husband  did  all  that  he  ought  to  have  done 
to  induce  the  defendant  to  return.  Even  if  a  wife  deserts 
without  cause,  and  afterwards  realizes  that  she  has  acted 
hastiljT  or  foolishly,  and  would  return  if  the  way  was  opened 
for  her,  but  the  husband  refrains  from  doing  anything  to 
induce  her  to  return,  for  the  purpose  of  making  her  absence 
a  ground  of  divorce,  her  desertion  is  not  obstinate,  and  not, 
therefore,  a  ground  of  divorce.  Bawlby  v.  Boiolby,  10  C.  E. 
Gr.  4.06;  S.^C.  on  appeal,  10  C.  E.  Gr.  570;  Taylor  v.  Tay- 
lor, 1  Stew.  W7 ;  Cornish  v.  Cornish,  8  C.  E.  Gr.  208. 

In  such  a  case  she  remains  away,  not  of  her  own  will, 
but  because  she  cannot  get  back  without  danger  of  bein^ 
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repulsed  or  subjected  to  the  pain  of  a  humiliation  that  no 
husband  has  a  right  to  inflict  upon  his  wife.  But  a  careful 
study  of  the  temper  and  disposition  of  this  woman,  as  por- 
trayed in  the  evidence,  has  satisfied  me  that  any  effort  on 
the  part  of  her  husband  to  induce  her  to  return,  would  most 
probably  have  resulted  in  strengthening  her  determination 
to  remain  away.  She  admits  that  he  did  ask  her  to  return 
and  live  with  him,  but  that  she  refused  to  do  so  at  their  old 
home. 

The  case  is  a  very  sad  one.  The  parties  are  both  well 
advanced  in  years.  Their  married  life  covers  a  period  of 
more  than  thirty  years.  The  ties  that  once  bound  them 
together  were  strengthened  by  the  birth  of  a  child,  who  is 
now  a  man.  I  think  most  husbands  and  wives  would 
regard  death  as  a  much  more  preferable  termination  of 
thirty  years  of  married  life,  than  a  divorce.  But  the  ques- 
tion presented  for  judgment  is  one  of  blended  law  and  fact, 
and  not  of  sentiment  or  feeling,  and  must  be  decided  by  the 
law  and  the  facts.  Nothing  has  been  shown  which,  in  my 
judgment,  entitles  the  defendant  to  have  the  judgment 
already  pronounced  against  her  set  aside. 


Sylvester  Van  Syckel 

v. 

David  Dalrymple. 


Oral  evidence  is  admissible  to  reform  a  written  instrument,  or  to 
subvert  or  overthrow  it  entirely,  but  not  to  vary  or  alter  it. 


On  final  hearing  before  the  vice-chancellor,  on  bill  and 
answer,  and  an  offer  to  make  proof  of  certain  facts  by  oral 
evidence. 
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Mr.  Chester  Van  Syckel,  for  the  complainant. 
Mr.  John  N.  Voorhees,  for  the  defendant. 

The  Vice-Chancellor. 

This  suit  is  founded  on  a  mortgage  made  by  the  defend- 
ant to  one  Henry  Johnson,  bearing  date  March  30th,  1872, 
and  payable  April  1st,  1873.  Johnson  sold  the  mortgaged 
premises  to  the  defendant,  and  the  mortgage  was  given  in 
payment  of  part  of  the  purchase-money.  The  defence  set 
up  is  this :  That  the  mortgage  does  not,  in  a  material 
point,  conform  to  the  contract  under  which  it  was  given. 
The  defendant  says  that,  at  the  time  he  made  the  purchase, 
he  told  Johnson  he  could  not  purchase  if  he  was  to  be 
required  to  put  the  property  in  repair  and  also  pay  the 
principal  of  the  mortgage  to  be  given,  during  Johnson's 
life,  and  that  thereupon  Johnson  agreed  that  the  mortgage 
should  not  be  due  and  payable  during  his  life,  provided  the 
defendant  kept  the  interest  paid  up  and  put  the  property  in 
repair  and  kept  it  so. 

On  the  final  hearing  the  defendant  offered  to  show  an 
oral  contract  substantially  like  that  set  up  in  his  answer. 
His  evidence  was  held  to  be  inadmissible,  and  his  defence 
unavailable,  without  a  cross-bill  seeking  to  reform  the  mort- 
gage. Leave  to  file  a  cross-bill  was  not  asked,  nor  was  it 
intimated  that,  if  further  proceedings  in  the  suit  were  tem- 
porarily delayed,  a  cross-bill  would  be  filed.  The  answer 
imputes  no  fraud  or  wrong  to  Johnson  in  the  preparation  or 
execution  of  the  mortgage.  It  does  not  charge  that  John- 
son had  the  mortgage  drawn,  or  was  present  at  its  execu- 
tion. It  is  silent  as  to  who  procured  the  mortgage  to  be 
drawn,  and  it  must  therefore  be  presumed  that  it  was  drawn 
at  the  instance,  and  according  to  the  instructions,  of  the  person 
who  executed  it.  If  the  mortgage  contains  a  mistake,  it  would 
seem  to  be  pretty  clear  that  the  complainant  is  not  responsible 
for  it. 
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The  defendant  seeks  to  avail  himself  of  this  defence  by 
answer  alone.  The  question,  it  will  be  perceived,  is  not 
whether  this  court  can,  upon  appropriate  pleadings,  reform 
the  mortgage,  but,  Can  it,  in  the  present  condition  of  the 
pleadings,  give  effect  to  the  alleged  oral  contract,  so  as  to 
make  the  mortgage  read  entirely  different  from  its  written 
language?  The  law  upon  this  subject  is  rudimental.  Oral 
evidence  is  admissible  to  reform  a  written  instrument,  or  to 
subvert  or  overthrow  it  entirely,  but  not  to  vary  or  alter  it. 
The  general  rule  may  be  thus  expressed :  When  the  parties 
to  a  contract  have  deliberately  put  their  engagements  into 
writing,  in  such  terms  as  import  a  legal  obligation,  without 
any  uncertainty  as  to  the  object  or  extent  of  their  engage- 
ments, it  is  conclusively  presumed  that  every  part  of  their 
contract  was  reduced  to  writing,  and  all  oral  evidence, 
therefore,  of  what  was  said  during  the  negotiation  of  the 
contract,  or  at  the  time  of  its  execution,  must  be  excluded 
on  the  ground  that  the  parties  have  made  the  writing  the 
only  repository  and  memorial  of  the  truth,  and  whatever  is 
not  found  in  the  writing  must  be  understood  to  have  been 
waived  and  abandoned.  A  rule  so  elementary  and  familiar 
need  not  be  vouched  for  by  authorities.  The  following 
cases  are  cited  merely  to  illustrate  its  application  :  Chet- 
wood  v.  Brittan,  1  Gr.  Ch.  US;  S.  C.,3  Gr.  Ch.  336;  S.  C. 
on  appeal,  1  Hal.  Ch.  628  ;  Dewees  v.  Manhattan  Insurance 
Co.,  6  Vr.  372 ;  Chubb  v.  Peckham,  2  Beas.  207  ;  Huffman  v. 
Hummer,  2  C.  E.  Gr.  269 ;  French  v.  Griffen,  3  C.  E.  Gr. 
280 ;  Locander  v.  Lounsbury,  9  C.  E.  Gr.  4,20. 

Even  fraud  in  the  consideration  of  a  mortgage,  which 
does  not  go  to  the  extent  of  completely  overthrowing  the 
instrument,  can  only  be  made  available  to  a  defendant  in  a 
foreclosure  suit  by  cross-bill.  Miller  v.  Gregory,  1  C.  E. 
Gr.  274. ;   O'Brien  v.  Huljish,  7  C.  E.  Gr.  471. 

The  defendant's  evidence  is  inadmissible,  and  the  com- 
plainant is,  consequently,  entitled  to  a  decree. 
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The  Mechanics  National  Bank  of  Newark 

v. 

The  H.  C.  Burnet   Manufacturing  Company  and   Wil- 
liam S.  Squier. 


1.  When  a  change  occurs  in  the  officers  of  a  corporation  between  the 
time  it  is  brought  into  court  and  the  time  when  its  answer  is  filed,  the 
answer  must  be  filed  by  the  persons  who  are  officers  at  the  time  of  the 
filing. 

2.  The  acts  of  the  de  facto  officers  of  a  corporation  are  valid,  so  far, 
at  least,  as  they  create  rights  in  favor  of  third  persons. 

3.  A  de  facto  officer  is  one  who  has  the  reputation  of  being  the  officer 
he  assumes  to  be,  and  yet  is  not  a  good  officer  in  point  of  law. 

4.  It  is  no  defence  to  a  suit  brought  by  the  de  facto  officers  of  a  cor- 
poration that  they  were  not  legally  elected. 

5.  A  court  of  equity  has  no  authority  to  determine  the  validity  of 
the  election  of  the  officers  of  a  private  corporation,  and  pronoance 
judgment  of  amotion,  but  when  the  question  of  the  validity  of  such 
an  election  necessarily  arises  in  the  determination  of  a  suit  properly 
cognizable  by  a  court  of  equity,  it  will  determine  it,  as  it  would  any 
other  question  of  law  or  fact  necessary  to  be  decided  to  settle  the 
rights  of  the  parties. 

6.  The  discretion  of  the  court  in  allowing  answers  to  be  amended 
should  always  be  exercised  cautiously,  and  leave  should  never  be 
granted  except  when  necessary  to  the  doing  of  justice. 


On  motion  by  the  complainants  to  suppress  t"he  answer 
of  the  defendant  corporation,  and,  also,  on  an  application 
by  the  defendant  Squier  for  leave  to  file  an  amended 
answer. 

Mr.  W.  S.  Whitehead,  for  complainants. 

Mr.  John  Lilly,  for  the  defendant  Squier. 

Mr.  John  Whitehead,  for  the  defendant  corporation. 
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The  Vice-Chancellor. 

This  is  a  motion  to  suppress  an  answer.  The  suit  is 
against  two  defendants,  the  H.  C.  Burnet  Manufacturing- 
Company  and  William  S.  Squier.  The  corporation  has  put 
in  an  answer  under  its  seal  and  duly  verified  the  seal.  This 
is  the  usual  method  of  authenticating  an  answer  by  a  corpo- 
ration. No  objection  is  made  to  the  form  of  the  authentica- 
tion. The  objection  goes  much  deeper.  The  complainants 
dispute  the  power  and  capacity  of  the  persons  who  procured 
the  answer  to  be  filed,  to  act  for  the  corporation;  in  other 
words,  they  deny  that  the  answer  is  the  answer  of  the  cor- 
poration. It  is  not  disputed  that  a  new  set  of  officers  have 
assumed  control  since  the  corporation  was  brought  into 
court. 

The  complainants  ask  for  the  suppression  of  the  answer, 
first,  because  it  should  have  been  filed  and  authenticated  by 
the  persons  who  were  in  office,  as  its  managers,  at  the  time 
the  corporation  was  brought  into  court,  and  not  by  those 
who  have  come  into  office  since;  and,  second,  because  the 
officers  now  representing  the  corporation  have  no  right  to 
act  for  it  or  to  bind  it,  they  not  having  beeu  legally  elected. 

The  unsoundness  of  the  first  ground  is  so  obvious  that  it 
is  scarcely  worthy  of  consideration.  A  corporation  can  only 
act  by  its  officers.  When  an  old  officer  is  succeeded  by  a  new 
one,  the  old  becomes  functus  officio.  He  is  officially  dead, 
and  has  no  more  right  or  authority  to  act  for  the  corpora- 
tion than  if  he  had  never  held  office  under  it.  When  a  cor- 
porate act  is  necessary  to  be  done,  it  must  be  performed  by 
the  persons  having  authority  to  act  at  the  time  the  act  is 
done.  If  it  is  performed  by  a  person  not  invested  with  the 
functions  of  the  corporation  when  the  act  is  done,  it  is  not 
the  act  of  the  corporation.     These  are  familiar  principles. 

The  second  objection  seeks  to  impose  upon  the  court  the 
duty  of  determining  the  validity  of  the  election  of  officers 
of  a  private  corporation,  as  preliminary  to  the  right  of  the 
corporation  to  assert  a  defence.  The  objection,  it  will  be 
observed,  is  made  by  a  stranger  to  the   corporation.     The 
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contest  is  not  between  two  distinct  boards,  each  claiming 
the  exclusive  right  to  act  for  the  corporation,  and  demand- 
ing that  the  members  of  the  opposing  board  shall  be  thrust 
aside  as  usurpers,  but  between  the  corporation  and  persons 
who  have  no  voice  in  its  management  or  control.  Plainly 
stated,  the  proposition  of  the  complainants  is  this :  That 
unless  a  corporation  elects  or  appoints  its  officers  in  a 
strictly  legal  way,  it  cannot  make  a  defence  in  a  court  of 
equity,  no  matter  how  groundless  the  claim  made  against 
it,  or  how  meritorious  the  defence.  This  is  not  the  law. 
The  managers  or  directors  of  a  corporation  are  usually- 
selected  by  its  proprietors  or  stockholders;  whether  they 
select  eligible  persons  or  not,  or  the  persons  selected  are 
appointed  in  a  legal  way  or  not,  is  a  matter  of  no  concern 
to  third  persons.  If  the  officers  selected  are  ineligible,  or 
are  elected  irregularly  or  illegally,  but  are  allowed  by  the 
proprietors  of  the  corporation  to  take  control  of  its  prop- 
erty, and  to  exercise  its  functions  and  powers,  they  become 
officers  de  facto,  and  as  such  may  act  for  and  bind  the  cor- 
poration. An  officer  de  facto  is  one  who  has  the  reputation 
of  being  the  officer  he  assumes  to  be,  and  yet  is  not  a  good 
officer  in  point  of  law.     King  v.  Bedford  Level,  6  East  369. 

From  a  very  early  time  it  has  been  held  that  the  acts  of 
de  facto  officers  are  binding  upon  the  corporation,  until  they 
are  lawfully  ousted,  especially  so  far  as  their  acts  create 
rights  in  favor  of  third  persons.  Angell  £  Ames  on  Corp. 
§  287 ;  Doremus  v.  Dutch  Reformed  Church,  2  Gr.  Ch.  349. 

A  suit  brought  by  the  de  facto  officers  of  a  corporation, 
cannot  be  defeated  by  showing  that  such  officers  were  not 
legally  elected.  That  fact  constitutes  no  defence  whatever 
to  the  action,  especially  in  a  case  where  there  are  no  other 
officers  claiming  to  represent  the  corporation.  Charitable 
Association  v.  Baldwin,  1  Mete.  {Mass.)  359  ;  Green  v.  Cody, 
9  Wend.  4U. 

A  court  of  equity  has  no  jurisdiction  to  pass  upon  the 
validity  of  the  election  of  the  officers  of  a  private  corpora- 
tion  and  pronounce  judgment  of  amotion   against  them. 
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Owen  v.  Whitaker,  5  C  E.  Gr.  122.  But  where  the  question 
of  the  right  or  power  of  an  officer  to  represent  or  bind  a 
corporation  arises  incidentally  in  the  course  of  a  suit  of 
which  this  court  may  properly  take  cognizance,  and  it 
becomes  necessary  to  look  into  the  legality  of  his  electiou 
and  the  validity  of  his  title,  in  order  to  properly  determine 
the  rights  of  the  parties,  this  court  will  pass  upon  his  title 
and  capacity,  as  it  would  upon  any  other  question  of  law 
or  fact  necessarily  arising  in  the  due  determination  of  an 
action.     Johnston  v.  Jones,  8  C.  E.  Gr.  216. 

The  complainant's  motion  must  be  denied,  with  costs. 

The  defendant  Squier,  by  a  separate  answer,  has  also 
answered  the  complainant's  bill.  His  answer  omits  certain 
facts  upon  which  his  co-defendant  attempts  to  ground  a 
defence.  The  omission  was  intentional,  the  answer  having 
been  drawn  in  its  present  form  by  his  counsel,  after  a  full 
disclosure  of  the  facts  and  full  consideration  as  to  whether 
the  omitted  matter  should  be  averred  or  omitted.  He  now 
asks  leave  to  file  an  amended  answer.  An  application  to 
amend  is  always  an  appeal  to  the  discretion  of  the  court. 
It  is  a  discretion  that  should  always  be  exercised  cautiously, 
and  indulgence  should  never  be  granted  except  when  neces- 
sary to  the  doing  of  justice.  The  additional  defence  or  facts 
consist  of  matters  which  concern  Mr.  Squier's  co-defendant 
so  exclusively  that  it  may  be  doubted,  if  they  were  waived 
or  disclaimed  by  his  co-defendant,  in  good  faith,  whether  he 
could,  on  his  own  account,  set  them  up  as  a  defence  or  take 
advantage  of  them.  No  opinion,  however,  is  necessary  on 
that  point.  The  defence  is  now  before  the  court,  in  the  answer 
of  the  defendant  who  has  a  right  to  urge  it,  if  anybody 
has.  There  is  no  reason  to  doubt  that  it  will  be  urged  vig- 
orously. The  proofs  in  support  of  it,  it  would  seem,  are 
almost  entirely  under  the  control  of  the  defendant  who  has 
set  it  up.  If  it  is  proved  and  declared  to  be  valid,  it  will 
defeat  the  complainant's  right  to  relief  against  both  defend- 
ants. Under  these  circumstances,  an  amendment  of  Mr. 
Squier's  answer  does  not  seem  to  be  necessary  to  his  protec- 
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tion.  In  addition,  it  should  be  said  his  application  comes 
very  late;  too  late  to  give  him  a  very  strong  claim  upon  the 
indulgence  of  the  court.  His  application  must  be  denied, 
with  costs. 


Andrew  ~K.  Cogswell 
v. 
J.  Elmer  Stout. 


1.  If  a  prior  mortgagee  releases  part  of  the  mortgaged  premises,  to 
the  prejudice  of  a  subsequent  encumbrancer  or  purchaser,  with  notice 
of  such  subsequent  mortgage  or  deed,  his  release  will  operate  as  a  dis- 
charge of  his  lien,  to  the  extent  of  the  value  of  the  land  released. 

2.  Actual  notice  need  not  be  shown  in  such  a  case ;  it  is  enough  if 
notice  of  sufficient  facts  out  of  which  the  subsequent  equity  arises, 
is  brought  home  to  the  mortgagee  to  make  it  his  duty  to  inquire  before 
acting. 

3.  Mere  possession,  standing  alone,  without  the  mortgagee's  knowing 
who  has  possession,  and  without  notice  of  any  facts  which  should  pro- 
voke inquiry,  will  not  amount  to  notice. 

4.  In  the  absence  of  express  notice  or  anything  to  excite  inquiry,  a 
mortgagee  has  a  right  to  presume  that  affairs  remain  as  they  were 
when  his  mortgage  was  executed,  and  that  his  mortgagor  still  con- 
tinues to  be  the  owner  of  the  mortgaged  premises. 

5.  As  a  general  rule,  a  mortgagee  is  not  chargeable  with  notice,  by 
construction,  of  rights  acquired  in  the  mortgaged  premises  subsequent 
to  the  execution  of  his  mortgage. 


On  petition,  order  to  show  cause  and  affidavits. 
Mr.  E.  W.  Strong,  for  motion. 
Mr.  Andrew  Kirkpalrick,  contra. 

TUE    VlCE-ClIANCELLOR. 

This  is  an  application  to  open  a  final  decree  in  order  that 
a  defendant  may  be  let  in  to  defend.      The  applicant  is 
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Sarah  Hagaman.  The  equity  upon  which  she  desires  tc 
resist  the  complainant's  right  to  relief  is,  that  after  part  of 
the  premises  covered  by  the  mortgage  in  suit  had  been  con- 
veyed to  her,  the  complainant,  with  notice  of  her  rights, 
released  other  portions  of  the  mortgaged  premises,  and 
thereby  deprived  her  of  her  right  to  compel  resort  first,  and 
in  exoneration  of  the  part  owned  by  her,  to  the  parts  released, 
for  the  payment  of  the  mortgage  debt.  The  rule  is 
undoubted,  that  if  a  prior  mortgagee  releases  part  of  the 
mortgaged  premises,  to  the  prejudice  of  a  subsequent 
encumbrancer  or  purchaser  with  notice  of  such  subsequent 
mortgage  or  deed,  his  release  operates  as  a  discharge  of  his 
lien,  to  the  extent  of  the  value  of  the  land  released.  Rielly 
v.  Mayer,  1  Beas.  59 ;  Van  Orden  v.  Johnson,  1  McCart.  Sir,  ,• 
Harrison  v.  Guerin,  12  C.  E.  Gr.  219. 

The  result  of  this  application  depends  entirely  on  the 
question  of  notice.  Was  the  complainant  chargeable  with 
notice  of  the  defendant's  rights  at  the  time  he  executed  the 
release?  It  is  admitted  that  he  did  not  have  actual  notice, 
but  it  is  insisted  that  he  had  constructive  notice.  It  is  not 
disputed  that  the  defendant,  immediately  after  her  purchase, 
took  possession  of  that  part  of  the  mortgaged  premises  to 
which  she  had  acquired  title,  and  soon  thereafter  erected  a 
house  on  it,  wrhich  she  has  since  occupied  as  a  residence. 
This  is  her  whole  case.  The  notice  she  attempts  to  charge 
upon  the  complainant  is  such  only  as  has  arisen  from  her 
possession.  She  does  not  pretend  that  he  actually  knew 
she  was  in  possession,  nor  does  she  attempt  to  show  that 
any  facts  or  circumstances  came  to  his  knowledge  before  he 
executed  the  release,  which  made  it  his  duty  to  make 
inquiry  as  to  the  ownership  of  the  mortgaged  premises,  and 
which,  if  pursued  in  good  faith,  would  have  led  to  notice  of 
her  rights. 

Does  the  mere  fact  of  possession,  standing  alone,  without 

the  mortgagee's  knowing  who  has  possession,  and  without 

notice  to  him  of  any  facts  which  w^ould  provoke  a  just  man 

to  inquiry,  constitute  sufficient  notice  in  such  case  ?     Actual 
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notice  need  not  be  shown  ;  it  is  enough  if  notice  of  suffi- 
cient facts  is  brought  home  to  the  mortgagee  to  put  him 
upon  inquiry.  A  mortgagee  will  not  impair  his  lien  by 
releasing  a  part  of  the  mortgaged  premises  unless  he  knows 
that  his  release  must  result  in  injury  to  rights  acquired 
subsequent  to  the  execution  of  his  mortgage,  or  he  has  suffi- 
cient notice  of  the  probable  existence  of  such  rights  to  make 
it  his  duty  to  inquire  and  investigate  before  acting.  Blair 
v.  Ward,  £  Stock.  126. 

Judge  Hare,  in  his  notes  to  the  last  edition  of  Leading 
Cases  in  Equity  (  Vol.  S,  Part  I,  p.  310),  says  :  "  The  better 
opinion  is,  that  the  notice  should  be  so  far  actual  as  to  justify 
the  inference  that  the  mortgagee,  in  releasing,  acted  with 
a  willful  disregard  of  the  purchaser's  equity."  If,  in  releas- 
ing, the  mortgagee  acts  without  knowledge  of  the  purchas- 
er's rights,  and  in  good  faith  and  with  just  intentions,  he 
has  done  all  that  equity  requires.  Cheeseborough  v.  Millard, 
1  Johns.  Ch.  US. 

In  Hoy  v.  Bramhall,  4-  C.  E.  Gr.  563,  the  mortgagee 
admitted  that,  before  he  executed  the  release,  he  knew  that 
the  mortgagor  had  disposed  of  most  of  the  mortgaged 
premises.  Such  knowledge  came  so  near  actual  notice  as 
to  leave,  practically,  no  distinction  between  them.  It  was 
abundantly  sufficient  to  charge  the  mortgagee  with  the  duty 
of  inquiry,  and,  of  course,  to  make  it  the  duty  of  the  court 
to  deal  with  him  as  though  he  knew  all  he  would  have 
learned  by  a  proper  pursuit  of  the  inquiry.  As  a  general 
rule,  a  mortgagee  is  not  chargeable  with  notice  by  construc- 
tion, of  rights  acquired  in  the  mortgaged  premises  subse- 
quent to  his  mortgage.  The  registration  of  a  subsequent 
mortgage  or  conveyance  does  not  operate  as  notice  to  him. 
Blair  v.  Ward,  2  Stock.  119;  Van  Orden  v.  Jobison,  1 
Me  Carl.  376 ;  Hoy  v.  Bramhall,  4  C.  E.  Gr.  563. 

It  is  difficult  to  perceive  upon  what  ground  it  can  be  said 
that  subsequent  possession  should  have  any  greater  effect  in 
affording  notice,  as  a  matter  of  pure  legal  presumption,  than 
subsequent  registry.     To  make  possession  notice,  it  should 
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be  contemporaneous.  Although  a  mortgagee  is  bound  to 
make  himself  acquainted  with  the  condition  of  the  premises 
when  his  mortgage  is  executed,  he  is  not  bound  to  continue 
his  search  subsequent  to  that  period.  2  Lead.  Cas.  in  Eq. 
(4.  Am.  ed.)  272,  273.  In  the  absence  of  express  notice  or 
anything  to  excite  him  to  inquiry,  he  has  a  right  to  presume 
that  the  condition  of  affairs,  with  respect  to  the  mortgaged 
premises,  existing  at  the  execution  of  his  mortgage,  remains 
unchanged.  He  has  a  right  to  believe  that  the  ownership 
of  the  premises  continues  in  the  mortgagor  until  he  is  defi- 
nitely informed  to  the  contrary.  If  a  sale  takes  place,  it  is 
the  duty  of  the  purchaser  to  inform  the  mortgagee,  and  not 
the  mortgagee  to  seek  out  the  purchaser.  This  is  the  more 
true,  because  the  one  knows  where  to  go,  while  the  other 
has  no  clue.  2  Lead.  Cas.  in  Eq.  {If  Am.  ed.)  310 ;  Taylor  v. 
Maris,  5  Rawle  51. 

These  citations  make  it  perfectly  clear,  that  before  a 
mortgagee  can  be  charged  with  notice  of  rights  or  equities 
arising  subsequent  to  the  execution  of  his  mortgage,  some- 
thing more  than  a  change  in  possession  of  the  mortgaged 
premises  must  be  shown.  To  deprive  him  of  the  right  to 
surrender  such  part  of  his  security  as  he  may  deem  prudent 
and  just  under  the  circumstances,  it  must  be  shown  that  he 
knew  his  act  would  result  in  injury  to  some  person  who  had 
subsequently  become  interested  in  the  mortgaged  premises, 
or  that  he  would  have  had  such  knowledge,  had  he  made 
the  inquiry  which  the  facts  before  him  made  it  his  duty  to 
make,  if  he  desired  to  avoid  unnecessary  wrong  to  another. 

The  application  must  be  denied,  with  costs. 
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Sarah   B.    Stephens    and   Annie   B.   Stephens,   by   their 

next  friend, 

v. 

Executor  of  Mary  L.  Howard,  deceased. 

1.  A  father  is  bound  to  support  his  infant  child,  if  of  sufficient  ability, 
even  though  the  child  may  have  an  ample  estate  of  its  own,  but  if  the 
father  is  not  able  to  support  his  child,  or  not  able  to  support  it  accord- 
ing to  its  station  and  expectations,  a  court  of  equity  may  appropriate 
its  own  estate  to  its  support. 

2.  Where  a  legacy  is  given  to  an  infant  unconditionally,  so  that  it 
vests  at  once,  but  is  payable  when  it  attains  twenty-one,  or  at  any  other 
future  time,  and  its  father  is  not  able  to  support  it,  and  the  interest 
arising  from  the  legacy  is  not  sufficient  for  that  purpose,  a  court  of 
equity  may,  in  advance  of  the  time  fixed  for  payment  by  the  will, 
order  the  principal  of  the  legacy  applied  to  the  support  of  the  legatee. 

3.  Such  an  order  should,  however,  only  be  made  after  a  reference 
and  upon  satisfactory  proof  of  such  facts  as  clearly  show  that  it  is 
necessary. 

On  final  hearing  on  bill  and  answer. 

Mr.  J.  G.  Shipman,  for  complainants. 

Mr.  D.  C.  Blair,  for  defendants. 

The  Vice-Chancellor. 

The  complainants,  who  are  infants,  and  sue  by  their  next 
friend,  ask  that  the  principal  of  a  legacy  given  to  them  by 
the  will  of  their  grandmother,  may  be  applied,  from  time  to 
time,  by  order  of  the  court,  to  their  education  and  main- 
tenance, notwithstanding  that,  by  the  terms  of  the  will,  it  is 
not  payable  until  they  attain  twenty-one  years  of  age.  One 
is  now  seventeen  years  of  age,  and  the  other  thirteen.  Their 
grandmother  gave  them,  together,  the  one-fourth  part  of  her 
residuary  estate,  with  direction  to  her  executor  to  invest  the 
same  safely,  and  pay  the  interest  thereof  to  them  until  they 
reached  full  age,  and  then  pay  the  principal  to  them.     Their 
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share  of  her  estate  is  $4,700.  They  have  no  other  property, 
and.  so  far  as  appears,  no  other  expectations.  Their  mother 
is  dead.  Their  father  is  living,  but,  in  consequence  of  busi- 
ness misfortunes  recently  suffered,  it  is  represented  that  he 
has  become  so  greatly  impoverished  as  to  be  unable  to  sup- 
port his  second  wife  and  her  infant  child.  Both  daughters 
were  at  school  when  their  father  met  with  his  reverse  of 
fortune;  they  have  been  continued  there  since  by  the  kind- 
ness of  an  uncle.  They  desire  to  be  educated  for  teachers, 
so  that  they  may  support  themselves.  That  is  the  principal 
ground  upon  which  they  ask  the  aid  of  the  court. 

Two  things  are  clear :  First,  that  the  legacies  are  vested, 
the  title  to  them  being  fixed  absolutely  in  the  legatees;  and, 
second,  that  by  the  express  terms  of  the  will  the  legatees 
have  no  right  to  an  immediate  payment  of  the  principal 
sum,  or  any  part  of  it.  Their  title  to  the  subject  of  the  gift 
is  as  perfect  now  as  though  the  right  to  it  had  been  cast 
upon  them  by  the  statute  of  distribution,  but  they  have  no 
right  to  present  payment;  on  the  contrary,  the  testatrix  has 
very  plainly  said  that  the}'  shall  not  be  paid  now,  but  at  a 
future  time.  The  question  is  one  of  power.  Has  the  court 
power  to  direct  the  payment  of  these  legacies  in  advance  of 
the  time  fixed  by  the  will?  As  a  general  rule,  courts  are 
just  as  much  bound  by  the  terms  of  a  will  as  are  the  ben- 
eficiaries under  it — it  is  a  law  unto  them  as  well  as  unto  the 
legatees. 

Notwithstanding  many  expressions  of  doubt — prominent 
among  which  is  that  of  Lord  Rosslyn,  who,  when  a  like 
application  was  first  presented  to  him,  said,  "I  fear,  if  I 
should  make  this  decree,  it  would  be  my  will  and  not  the 
testator's,"  but  afterwards  made  the  decree — the  power 
of  the  court  to  give  aid  of  the  character  asked  seems  now 
to  be  well  established. 

Chancellor  TIent,  after  examining  the  question  with  his 
usual  care  and  thoroughness,  exercised  it  in  a  case  where,  I 
think,  there  was  much  more  reason  to  doubt  the  rightful- 
ness and  propriety  of  its  exercise  than  there  can  be  in  this 
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case.  There  a  testator  directed  his  estate  to  be  appraised, 
and  then  that  his  executors  should  put  at  interest,  on  good 
security,  one-eighteenth  part  of  it,  and  pay  the  interest 
thereof  to  one  of  his  daughters,  in  half-yearly  payments, 
during  her  life,  and  the  principal  on  her  death  to  her  heirs. 
She  had  six  infant  children,  the  youngest  being  under 
seven.  She  had  been  divorced  from  her  husband.  The 
fund  invested  for  her  amounted  to  less  than  $4,000. 
Neither  she  nor  her  children  had  any  other  estate.  She 
had  already  incurred  a  considerable  debt  in  the  necessary 
maintenance  of  herself  and  her  children,  which  she  had  no 
means  of  paying.  The  chancellor  held,  upon  these  facts, 
that  it  was  clearly  within  the  power  of  the  court  to  break 
in  upon  the  capital  of  the  estate  of  the 'infants  and  make  an 
allowance  out  of  it,  not  only  for  their  future  maintenance 
and  education,  but  also  to  discharge  the  debt  already 
incurred.  Matter  of  Bostwick,  4-  Johns.  Ch.  100.  He  cited 
as  precedents  for  his  action,  Barlow  v.  Grant,  1  Vern.  255, 
and  Harvey  v.  Harvey,  2  P.  Wms.  21.  In  the  last  case  the 
master  of  the  rolls  said,  that  where  a  legacy  is  given  to  an 
infant,  payable  at  twenty-one,  but  is  vested,  and  there  is  no 
limitation  over,  and  the  legatee  has  nothing  else  to  subsist 
on,  it  would  be  extremely  hard  that  he  should  starve  for  the 
sake  of  his  representatives,  who,  in  case  of  his  death,  would 
be  entitled  to  his  legacy,  and  that  in  such  a  case  the  court 
will  order  part  of  the  legacy  paid  presently  to  provide  bread 
for  the  legatee. 

A  jurisdiction  in  many  respects  similar  will  be  found  to 
have  been  exercised  in  Greenwell  v.  Greenwell,  5  Ves.  105 ; 
Chambers  v.  Goldivin,  11  Ves.  1,  and  Ex  -parte  Chambers,  1 
Buss.  $  Myl.  577.  All  the  cases  upon  the  subject  will  be 
found  collected  in  2  Perry  on  Trusts  §  618. 

It  seems  never  to  have  been  doubted  that  where  a  legacy 
is  given  to  an  infant  unconditionally,  so  that  it  vests  at  once, 
but  is  payable  when  he  attains  twenty-one,  or  at  any  other 
future  time,  and  there  is  a  direction  to  invest,  so  that  the 
interest  for  the  interim  may  be  accumulated  and  paid  over 
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with  the  principal,  it;  is  competent  for  a  court  of  equity, 
notwithstanding  the  direction  for  accumulation,  to  order 
the  interest  to  be  applied  to  his  support,  if  he  is  without 
other  means.  Stretch  v.  Watkins,  1  Madd.  145 ;  Evans  v. 
Massey,  1  You.  $  Jer.  196  ;  2  Lead.  Cas.  in  Eq.  (4th  Am.  ed.) 
716  marg.;  2  Perry  on  Trusts  §  615.  This  doctrine  was 
recognized  by  this  court  in  Tompkins  v.  Tompkins  Ex'r, 
3  C.  E.  Gr.  303. 

These  adjudications  seem  to  me  to  settle  the  principle  of 
jurisdiction,  for  a  power  which  enables  a  court  to  break  in 
upon  income  directed  to  be  accumulated,  is  quite  sufficient 
to  enable  it  to  deal  with  the  whole  fund,  and  make  such 
disposition  of  it  as  may  seem  to  it  to  be  wisest  and  best.  The 
source  of  the  power  it  is  easy  to  trace.  It  is  found  in  the 
fact  that  the  infant  is  the  absolute  owner  of  the  property, 
no  other  person  having  either  a  present  or  prospective  legal 
interest  in  it,  and  that,  if  the  present  enjoyment  of  the 
property  is  withheld,  the  infant  must  suffer,  possibly  for  the 
advantage  of  some  person  who  has  no  interest  in  the  infant, 
and  was  never  thought  of  by  the  testator  as  a  possible 
recipient  of  his  bounty. 

The  authority  of  the  court  must  be  considered  established. 
It  is,  however,  a  power  of  great  delicacy,  and  should  be 
exercised  very  sparingly  and  with  the  utmost  caution.  It 
may  easily  be  made  the  instrument  of  great  wrong  to  those 
for  whose  benefit  it  was  created.  A  father  is  bound  to  sup- 
port his  infant  child,  if  of  sufficient  ability,  even  though  it 
may  have  an  ample  estate  of  its  own,  but  if  he  is  not,  or  not 
able  to  support  it  according  to  its  station  and  expectations, 
then  the  court  may  order  the  application  of  its  own  estate 
to  that  end.  But  such  orders,  I  think,  as  a  general  rule, 
should  only  be  made  after  a  reference,  and  upon  satisfactory 
proof.  In  this  case  the  legatees  desire  to  be  educated  for 
teachers;  the  elder  to  be  fitted  to  teach  music,  and  the 
other  to  become  a  school  teacher.  But  have  they  any 
natural  aptitude  for  these  vocations?  There  are  persons 
with  so  little  capacity  to  acquire  musical  knowledge,  that 
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the  whole  fortune  of  these  children  might  be  spent  upon 
one  of  them  without  qualifying  her  to  teach  even  the  rudi- 
ments successfully.  The  bill  gives  no  information  upon 
this  point,  nor  does  it  show  how  far  these  girls  have  been 
educated  in  the  particular  branches  that  it  will  now  be 
necessary  for  them  to  pursue,  nor-  what  will  be  the  several 
items  of  expenditure  which  it  will  be  necessary  to  incur 
annually  to  fit  them  for  the  professions  they  desire  to  follow. 
Under  the  circumstances,  a  reference  upon  these  points, 
as  well  as  to  inquire  what  is  the  present  pecuniary  condition 
of  the  father,  and  what  are  his  future  business  prospects, 
must  precede  the  determination  of  the  question  whether  the 
order  asked  in  this  case  shall  be  made  or  not. 


The  East  Jersey  Irox  Company 

v. 

Edward  H.  Wright. 

1.  A  contract  giving  a  party  an  exclusive  right  to  dig  ore  in  certain 
lands,  no  estate  or  interest  in  the  land  being  granted,  is  a  license  and 
not  a  grant  or  demise. 

2.  A  license  is  an  authority  to  go  upon  the  land  of  the  licensor  and 
do  an  act  or  series  of  acts  there,  but  passes  no  estate  or  interest  in 
the  land. 

3.  Unless  coupled  with  an  interest,  or  an  equity  has  been  created 
by  acts  done  in  pursuance  of  a  license,  a  license  is  always  subject  to 
revocation  in  either  of  the  following  methods:  (1),  by  the  will  of  the 
licensor;  (2),  by  the  death  of  either  of  the  parties,  or  (3),  by  a  convey- 
ance of  the  land  upon  which  it  was  intended  to  operate. 

4.  Where  a  mining  license  is  granted  by  a  licensor,  for  the  purpose 
of  having  his  lands  explored  and  their  mineral  resources  developed, 
and  it  contains  a  provision  that  if  the  licensee  concludes  to  abandon 
digging  ore,  be  shall  notify  the  licensor,  if  the  licensee,  after  making 
an  opening  in  the  lands  and  finding  a  large  deposit  of  ore,  does  in  fact 
abandon  the  enterprise,  because  the  ore  is  comparatively  valueless,  he 
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will  be  held  to  have  abandoned  the  mine,  though  he  gave  no  formal 
notice. 

5.  His  conduct,  under  such  circumstances,  constitutes  the  best  sort 
of  notice. 


On  final  hearing  on  bill  and  answer,  and  on  cross-bill  and 
answer,  and  supplemental  bill  and  answer,  and  proofs  under 
all  the  bills. 

Mr.  Thomas  N.  Mc Carter  and  Mr.  Cortlandt  Parker,  for 
complainants. 

Mr.  Joseph  D.  Bedle,  for  defendant. 

The  Vice-Chancellor. 

The  controversy  in  this  case  is  presented  in  a  two-fold 
aspect.  The  East  Jersey  Iron  Company,  claiming  to  be  in 
the  rightful  possession  of  an  iron  mine  opened  by  them  in 
certain  lands  located  in  the  county  of  Sussex,  have  filed  a 
bill,  asking  that  the  defendant  Wright  may  be  enjoined 
from  asserting  any  right  to  the  mine,  or  claiming  any  inter- 
est therein,  under  a  paper  in  their  bill  called  a  lease;  and, 
also,  that  this  paper  may  be  declared  to  be  of  no  force  or 
validity  against  them,  and  ordered  to  be  cancelled. 

Wright,  by  both  answer  and  cross-bill,  asserts  that  the 
paper  which  his  adversaries  seek  to  have  adjudged  worth- 
less, is  not  only  valid  and  effectual,  but  confers  upon  him  an 
exclusive  right  to  dig  ore  in  the  mine  in  dispute,  and,  by  his 
cross-bill,  he  asks  that  his  adversaries  may  be  restrained 
from  all  further  working  of  the  mine,  and  be  decreed  to 
surrender  the  possession  of  it  to  him,  and  to  account  to  him 
for  the  ore  they  have  taken  therefrom.  Wright  has  also 
filed  a  supplemental  bill,  which,  under  the  conclusion  I 
have  reached  upon  the  main  issue,  it  is  neither  necessary 
to  analyze  nor  consider. 

It  is  thus  seen  that  the  litigants  assert  rival  rights  to  take 
ore  from  the  same  mine.     Each  claims  a  superior  and  exclu- 
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sive  right.  Both  parties  claim  under  John  I.  "Williams. 
Wright's  claim  is  founded  on  an  agreement,  under  seal, 
made  by  John  I.  Williams  with  Abram  Rude,  bearing  date 
March  24th,  1857,  whereby  Williams,  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  agreed  with  Rude, 
his  heirs,  executors,  administrators  and  assigns,  that  he  and 
they  should  have  the  exclusive  right  and  privilege  of  raising 
and  removing  ores  from  certain  lands  belonging  to  Williams, 
situate  in  the  township  of  Vernon,  in  the  county  of  Sussex, 
together  with  the  privilege  of  entering  into  and  upon  said 
lands  for  the  purpose  of  raising  and  removing  ore,  and,  also, 
for  the  purpose  of  erecting  such  buildings  and  machinery 
as  might  be  necessary  for  carrying  on  the  mining  business. 
Williams,  in  addition,  granted  to  Rude  the  privilege  of  cut- 
ting timber  for  the  use  of  the  mine,  without  charge.  Rude 
agreed  to  pay  Williams  twenty -five  cents  a  ton  for  all  good 
ore  sold  and  removed  from  the  mine  by  their  joint  consent. 
The  agreement  further  provided  that,  in  case  Rude  should 
conclude  to  abandon  getting  ore,  he  should  give  Williams 
notice. 

Immediately  after  the  execution  of  this  paper,  Rude  says 
he  made  an  opening  in  the  lands  described  in  it,  about  ten 
feet  deep,  exposing  from  twelve  to  eighteen  feet  of  ore,  and 
removed  about  ten  tons  of  ore.  He  has  dug  no  ore  since, 
and  no  further  mining  operations  have  been  carried  on 
under  his  paper.  None  of  the  ore  raised  by  Rude  was  sold. 
Neither  Williams,  nor  those  who  have  succeeded  to  his 
rights,  have  derived  a  penny's  profit  or  advantage  from  the 
paper.  Rude  transferred  his  rights,  under  this  paper,  to 
John  H.  Brown,  on  the  13th  of  March,  1873,  and  Brown 
assigned  them  to  Wright,  July  7th,  1875. 

The  origin  of  the  rights  claimed  by  the  East  Jersey  Iron 
Company,  is  an  agreement  made  by  John  I.  Williams  with 
Oliver  Ames,  Oakes  Ames  and  Oliver  Ames,  jr..  bearing 
date  the  5th  day  of  April,  1860,  whereby  Williams  agreed, 
for  himself,  his  heirs  and  assigns,  to  give  to  the  Ameses,  their 
successors  or  assigns,  the  exclusive  right  to  all  the  iron  ore 
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on  any  land  owned  by  him  (excepting  only  a  right  of  Abram 
Rude  to  a  shaft  made  by  him  to  the  extent  of  such  shaft  on 
the  surface  of  the  ground),  together  with  the  right  of  dig- 
ging and  removing  the  same.  The  agreement  also  provided 
that  the  Ameses  should  have  the  right  to  erect  such  works 
and  buildings  as  were  necessary  in  conducting  their  busi- 
ness, and,  in  case  they  abandoned  the  mine,  to  remove  their 
machinery;  they  were  also  given  the  right  to  use  timber, 
growing  near  the  mine,  for  the  purpose  of  timbering  their 
shaft  and  other  necessary  purposes.  It  was  also  provided 
that,  in  case  Williams  sold  any  of  his  lands,  he  should 
reserve  the  minerals  for  the  benefit  of  the  Ameses.  The 
Ameses  agreed  to  pay  twenty-live  cents  a  ton  for  all  ore 
raised  and  removed,  to  keep  correct  accounts  of  the  quan- 
tity raised  and  removed,  and  to  make  semi-annual  pay- 
ments. The  agreement  also  required  the  Ameses  to  raise 
and  remove  fifty  tons  of  ore  annually,  or  to  pay  tonnage  on 
that  quantity,  and,  in  case  that  quantity  was  not  raised  or 
tonnage  on  that  quantity  paid,  that  the  agreement  should 
become  void. 

It  is  undisputed  that  the  tonnage  or  royalty  required  by 
this  agreement  has  been  paid  and  accepted  by  the  party 
entitled  to  it,  and  that  whatever  rights  were  created  by  it 
have,  so  far  as  they  affect  the  lands  in  controversy,  been 
transferred  to  the  East  Jersey  Iron  Company.  The  agree^ 
ment  was  assigned  to  them  in  September,  1873.  John  1. 
Williams  conveyed  the  lands  containing  the  ore  in  dispute 
to  his  son,  Isaac  Williams,  on  the  12th  of  May,  1864.  He 
took  possession  at  once.  John  I.  Williams  died  subse- 
quently. After  the  East  Jersey  Iron  Company  acquired  the 
rights  conferred  upon  the  Ameses  by  this  agreement,  they 
entered  upon  the  lands  containing  the  ore  in  dispute,  and 
proceeded  to  develop  a  mine.  They  expended  a  consider- 
able sum  of  money  in  its  development,  and  they  have 
established  the  fact  that  the  mineral  deposit  in  these  lands 
is  valuable,  both  in  respect  to  its  quality  and  quantity. 
Their  possession  and  mining  operations,  must,  in  this  con- 


252 


CASES  IN  CHANCERY. 


[32  Eq. 


East  Jersey  Iron  Co.  v.  Wright. 


troversy,  be  assumed  to  have  been  lawful  and  rightful 
against  everybody  except  the  parties  to  this  suit,  who  chal- 
lenge them,  and  claim  that  they  were  invasions  of  their 
rights.  They  must  be  assumed  to  have  been  rightful 
against  the  owner  of  the  land. 

This  brings  us  to  the  decisive  question  of  the  case  :  What 
is  the  legal  operation  of  the  Rude  agreement?  Is  it  a  grant, 
a  lease,  or  merely  a  license  ?  The  language,  it  will  be 
observed,  is  purely  promissory  or  executory:  "It  is  agreed 
that  Rude,  and  those  who  succeed  to  his  rights,  shall  have 
the  exclusive  right  and  privilege  &c."  Nothing  passes  pres- 
ently as  under  technical  words  of  grant,  dedi  et  concessi.  To 
constitute  a  grant,  it  is  not  indispensable  that  technical 
words  shall  be  used,  but  they  must  be  words  which  will 
manifest  the  same  intention.  No  such  words  are  found 
here.  The  language  of  this  instrument  is  equally  ineffi- 
cacious to  manifest  a  purpose  to  make  a  demise.  The 
technical  words  of  a  lease  are  "demise,  lease  and  to  farm 
let;"  but  any  others,  signifying  the  same  intention,  will 
have  the  same  effect.  But  they  must  clearly  show  that  the 
lessor  intends  to  divest  himself  of  possession,  and  that  the 
lessee  shall  come  into  it. 

In  Hanley  v.  Wood,  2  Barn.  $■  Aid.  724-,  the  instrument 
employed  was  a  deed,  and  b}'  it  the  grantor  granted  unto 
the  grantee  and  his  assigns  free  liberty,  license,  power  and 
authority  to  dig,  raise,  mine  and  sell  all  metals  and  minerals 
whatsoever  which  should  be  found  in  certain  lands  of  the 
grantor.  It  was  held  that  the  deed  merely  granted  a  license 
to  dig  ore,  and  to  take  such  as  the  licensee  should  separate 
from  the  freehold,  but  that  the  grantee  acquired  no  estate 
in  the  land,  nor  in  the  ore  deposited  therein  until  he  had 
severed  it  from  its  connections. 

The  instrument  used  in  Funk  v.  Jialdeman,  53  Pa.  St.  229, 
was  a  deed,  by  which  the  grantor  bargained  and  sold  unto 
the  grantee  and  his  heirs,  the  free  and  uninterrupted  use 
and  privilege  of  entering  upon  the  lands  of  the  grantor,  to 
prospect  and  dig  for  ore,  and  to  take  and  sell  the  same. 
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This  language,  it  was  held,  amounted  neither  to  a  lease  nor 
to  a  sale  of  the  land,  nor  to  a  sale  of  any  of  the  minerals  in 
the  lands.  Many  other  adjudications,  adopting  the  same 
construction,  might  be  cited,  but  the  meaning  of  instru- 
ments, couched  in  such  language,  can  scarcely  be  regarded 
as  a  debatable  matter. 

By  force  of  the  words  of  the  instrument  under  considera- 
tion, unless  we  attribute  to  them  a  significance  much  more 
extensive  than  that  they  have  in  legal  science,  or  can  have 
in  virtue  of  their  own  intrinsic  force,  it  is  plain  they  pass  no 
estate  or  property  in  the  lands  or  the  minerals  deposited  in 
them.  They,  at  most,  merely  gave  Rude  authority — we 
may  say  exclusive  authority — to  enter  upon  the  lands  of 
Williams  and  to  do  a  series  of  acts  there  for  his  own  profit, 
without  passing  any  estate  or  property  in  the  lands.  Such 
an  authorization  is  a  license  and  not  a  lease.  Richman  v. 
Baldwin,  1  Zab.  390  ;  Cook  v.  Steams,  11  Mass.  537  ;  3  Kent's 
Com.  4J52. 

"A  license  to  work  a  mine,"  says  Bainbridge,  "  differs 
crom  a  lease  in  this :  A  license  simply  confers  a  right  of 
property  in  the  minerals  when  they  have  been  severed  from 
the  freehold,  wdiile  a  lease  is  a  conveyance  of  an  actual 
interest  in  the  thing  demised."  Bainb.  on  Mines  117.  The 
Rude  agreement,  in  my  judgment,  simply  conferred  a  license. 

A  license,  pure  and  simple,  is  a  mere  personal  privilege; 
it  doth  extend  but  to  him  to  whom  it  was  given,  and  cannot 
be  granted  over.  Prince  v.  Case,  10  Conn.  375 ;  Jackson  v. 
Babcock,  4  Johns.  4-17  ;  Howes  v.  Ball,  7  Barn.  $  Cress.  4$1- 
Even  when  money  has  been  paid  for  it,  it  is  revocable,  at 
law,  at  the  pleasure  of  the  licensor.  Hetjield  v.  Central  R. 
R.  Co.,  5  Dutch.  221;  S.  C,  Id.  571.  The  death  of  either 
of  the  parties  will  terminate  it.  Johnson  v.  Carter,  16  Mass. 
443 ;  Ruggles  v.  Lesure,  2 4  Pick.  187.  Even  when  under 
seal,  the  licensor  may  revoke  it  at  will.  2  Am.  Lead.  Cos. 
376 ;  Wood  v.  Ijeadbitter,  13  M.  <f  W.  845.  And  when  it 
affects  lands,  a  conveyance  of  them  will  revoke  it.      Cook  v. 
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Stearns,  11  Mass.  538;  Stevens  v.  Stevens,  11  Mete.  (Mass.)  251; 
Wallisv.  Harrison,  £  31.  #  W.  538. 

These  rules  do  not,  however,  apply  when  an  interest  is 
coupled  with  the  license,  or  an  interest  is  created  by  an 
execution  of  the  license.  To  illustrate:  If  A.  sells  a  chat- 
tel, situated  on  his  lands,  he  may,  by  express  words,  author- 
ize the  purchaser  to  enter  and  remove  it,  or  permission  to 
do  so  will  be  implied  necessarily  from  the  transaction.  In 
either  case  the  license  to  the  purchaser  to  go  and  remove 
his  property  is  irrevocable,  otherwise  the  vendor  might,  by 
simply  exercising  his  power  of  revocation,  defeat  a  title  he 
had  just  made.  And  so  a  license,  giving  the  licensee  the 
right  to  cut  a  tree  on  the  land  of  the  licensor,  and  carry  it 
away,  or  to  dig  ore  in  his  mine  and  remove  it,  becomes  irrev- 
ocable after  the  tree  is  cut,  or  the  ore  is  dug,  otherwise  the 
licensor  might  practice  a  ruinous  fraud  upon  his  licensee, 
by  exercising  his  power  of  revocation  at  that  point  in  trie 
transaction  where  he  would  derive  the  most  advantage 
himself  and  inflict  the  greatest  injury  upon  his  licensee. 
Except  in  these  cases,  and  others  like  them,  where  it 
appears  that  the  authority  or  privilege  given  has  been  so 
far  executed  that  its  withdrawal  will  amount  to  a  fraud,  a 
license,  whether  created  by  parol  or  by  writing  under  seal, 
is  always  subject  to  be  revoked  in  either  of  the  modes 
already  indicated.  Under  our  system  of  real  property  law, 
no  other  rule  can  be  tolerated.  Even  when  this  court 
interferes  to  prevent  the  revocation  of  a  license  partially 
executed,  it  gives  relief  only  upon  equitable  terms.  Ti^enton 
Water  Power  Co.  v.  Chambers,  1  Stock.  Ifll. 

The  adjudications  upon  this  subject  are  numerous  and 
discordant.  Taken  in  their  aggregate,  they  cannot  be 
reconciled,  and  if  an  attempt  should  be  made  to  arrange 
them  into  harmonious  groups,  I  think  some  of  them  would 
be  found  to  be  so  eccentric  in  their  application  of  legal 
principles,  as  well  as  in  their  logical  deductions,  as  to  be 
impossible  of  classification.  But  the  doctrine  just  stated,  I 
think,  must  be  regarded  as  the  plain  result  of  the  decided 
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weight  of  authority,  unci  as  a  necessary  and  natural  sequence 
of  certain  established  principles  of  real  property  law.  2  Am. 
Lead.  Cas.  738  et  seq.  ;  Thomas  v.  Sorrell,  Vaugh.  351 ;  Wood 
v.  Leadbitter,  13  M.  £  W.  845  ;  Funk  v.  Haldeman,  53 
Pa.  St.  229. 

A  license  may  confer  either  a  sole  or  exclusive  right,  or 
simply  a  right  in  common.  If  it  simply  confers  a  right  to 
dig  and  take  ore,  or  to  work  a  mine,  it  is  not  exclusive,  and 
the  licensor  may  himself  take  ore  from  the  same  land  or 
mine,  or  license  others  to  do  so.  And  when  it  authorizes 
the  licensee  to  dig  and  carry  away  all  the  ore  to  be  found 
in  certain  lands,  it  does  not  confer  an  exclusive  right.  If 
it  be  merely  a  license,  and  no  estate  or  property  in  the  land 
is  passed,  the  licensee  acquires  no  title  to  the  ore  until  he 
has  severed  it.  Such  a  license  has  been  adjudged  to  confer 
a  privilege  similar  to  a  right  of  common  sans  nom.br e — to 
give  a  right  without  stint  as  to  quantity,  but  not  exclusive 
of  the  grantor.  The  authorities  supporting  this  view  will 
be  found  cited  in  Silsby  v.  Trotter,  2  Stew.  223.  There  can 
be  no  doubt  tint;  the  instrument  under  consideration  con- 
ferred an  exclusive  right.  The  licensor  has  expressed  his 
intention  in  that  respect  in  plain  words.  He  agreed  that 
Rude  should  have  the  exclusive  right  and  privilege  of  rais- 
ing and  removing  ore.  This  unquestionably  gave  Rude  an 
exclusive  right  so  long  as  his  license  continued  in  force.  It 
may  be  laid  down  as  a  general  rule,  that  if  it  appears  to  be 
the  intention  of  a  deed  of  grant  or  license,  that  the  grantee 
should  be  solely  and  exclusively  entitled  to  work  for  min- 
erals, the  grantor  will  be  precluded  from  afterwards  abridg- 
ing or  derogating  from  his  grant  by  any  attempt  to  exercise 
a  right  incompatible  with  his  former  disposition.  Bainb.  on 
Mines  269.  But  did  Rude's  license  continue  in  force  after 
Williams  parted  with  the  lands  upon  which  it  was  intended 
to  operate  ?  No  reservation  of  his  rights  was  made ;  at  least 
none  has  been  shown.  By  force  of  his  license  he  acquired  no 
estate,  interest  or  term  in  the  lands.  His  right  consisted 
of  a  bare,  naked  authority  to  go  upon   them  and  dig  and 
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remove  ore.  He  had  no  possession,  and  was  invested  with 
no  right  to  possession  which  was  sufficient  to  be  the  founda- 
tion of  an  action  of  ejectment.  His  license  was  unexecuted; 
he  obtained  it  without  paying  a  consideration  for  it,  and  had 
done  nothing  under  it  which  rendered  its  revocation,  either 
as  a  matter  of  law  or  conscience,  unfair  or  unjust.  If  his 
license  invested  him  with  no  estate  or  interest  in  the  lands, 
and  no  equities  have  been  raised  in  his  favor  by  the  expend- 
iture of  money  or  labor  under  it,  it  is  difficult  to  understand 
by  force  of  what  legal  or  equitable  rule  it  can  be  said  to  pos- 
sess the  least  efficacy,  after  the  person  who  granted  it  has 
ceased  to  have  any  interest  in  or  dominion  over  the  lands 
upon  which  it  was  intended  to  operate. 

It  seems  to  me  to  be  incontestable*  true,  as  a  legal  propo- 
sition, that  the  moment  a  licensor  divests  himself  of  his 
whole  estate  in  the  land,  and  his  dominion  over  it  ceases, 
any  permission  or  authority  granted  by  him  to  do  acts  upon 
the  land,  not  resting  in  grant  or  demise,  nor  coupled  with 
rights  or  equities  arising  out  of  acts  done  in  pursuance  of 
such  permission  or  authority,  must  also  cease. 

But  a  more  decisive  consideration  remains  to  be  noticed. 
The  Rude  license  was  conditional;  if  he  concluded  to  aban- 
don the  getting  of  ore  he  was  to  give  notice.  This  pro- 
vision, as  well  as  the  general  scheme  of  the  instrument, 
shows  that  it  was  the  intention  of  the  parties  that  the  con- 
tinuance of  Rude's  privilege  was  to  depend  on  the  fact  that 
he  dug  and  removed  ore.  It  is  clear  that  the  rights  and 
relations  of  the  parties  were  not  to  remain  the  same  after 
notice  that  they  were  before  notice;  the  notice  was  not 
intended  to  be  an  unmeaning  ceremony,  which  should  leave 
the  parties  just  where  they  were  before  it  was  given,  and 
yet  it  is  not  expressly  said  that  the  effect  of  the  notice 
should  be  to  end  Rude's  privilege.  Such,  however,  was 
undoubtedly  the  meaning  of  the  parties.  If  we  pay  any 
attention  to  the  general  design  of  the  instrument,  the 
nature  of  the  property  which  was  the  subject  matter  of  the 
arrangement,  the  situation  and  relation  of  the  parties,  and 
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the  character  of  the  privilege  granted,  it  is  impossible  to 
believe  that  Williams  intended  to  give  to  Rude  an  exclusive 
and  irrevocable  privilege  to  take  ore  from  his  lands,  which 
Rude  might  exercise  or  not,  just  as  he  pleased,  and  if  he 
chose  not  to  exercise  it,  that  his  arbitrary  choice  in  the 
matter  should  have  the  effect  of  preventing  Williams,  for- 
ever, from  developing  the  mineral  resources  of  his  land. 
Williams's  object  was  undoubtedly  just  the  reverse  of  this. 
His  purpose  was  to  have  his  lands  explored  and  their  min- 
eral resources  developed,  not  to  grant  a  privilege  which 
could  be  used  to  clog  their  development.  That  Rude 
understood  that  this  was  Williams's  purpose,  I  think  there 
can  be  no  doubt.  The  discovery  and  mining  of  ore  was 
manifestly  the  design  of  both  parties,  and  their  contract 
relations  and  duties  were  to  cease  when  that  purpose  was 
abandoned.  Rude  had  a  right  to  terminate  the  arrange- 
ment at  any  time,  after  he  had  concluded  to  abandon  the  getting 
of  ore,  by  notice  either  verbal  or  written.  Abandonment 
was  the  essential  operative  fact,  not  notice.  That  was 
merely  the  means  by  which  the  fact  of  abandonment  was 
to  be  communicated  to  Williams.  Rude  could  not  abandon 
the  getting  of  ore  and  still  retain  his  privilege.  His  right 
did  not  depend  upon  his  will,  but  upon  the  fact  that  he  dug 
and  removed  ore.  His  contract  gave  him  no  right  to  say, 
"I  will  abandon  the  getting  of  ore  for  the  present,  but  not 
finally;  I  may  resume  after  the  lapse  of  ten  or  fifteen  years." 
A  failure  to  take  any  ore  for  that  period  was  abandonment, 
unmistakable  and  absolute.  The  continuance  of  his  license 
depended  on  his  acts  and  not  on  his  will,  and  in  trying  to 
ascertain  whether  he  concluded  to  abandon  the  ^ettino-  of 
ore  or  not,  his  conduct,  and  not  his  words  or  mental  pur- 
poses, must  be  the  test. 

Upon  the  facts,  as  he  states  them  himself,  there  is  no 
room  for  dispute  or  diversity  of  opinion.  As  already  stated, 
in  1857,  he  made  an  opening,  about  ten  feet  deep,  in  the 
lands  covered  by  his  license,  and  removed  about  ten  tons  of 
ore,  and  then  abandoned  work  and  has  done  nothing  since. 
17 
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He  found  ore  in  abundance,  but  of  a  kind  then  regarded 
as  comparatively  valueless.  He  abandoned  the  enterprise 
because  it  was  profitless.  There  can  be  no  doubt  about 
what  his  conduct  meant.  It  was  of  itself,  and  in  itself, 
actual,  open  and  notorious  abandonment,  and  amounted  to 
notice  of  the  most  emphatic  sort.  In  my  view,  there  is 
little  appearance  of  justice  in  the  claim  that  now,  since  a 
similar  enterprise,  undertaken  at  the  risk  of  other  parties 
and  carried  on  with  their  money,  has  been  made  successful, 
those  who  claim  to  have  succeeded  to  Rude's  position, 
should  be  permitted  to  come  in  and  repudiate  his  abandon- 
ment, and  set  up  a  stale  right  and  take  to  themselves  the 
whole  profit  of  the  venture. 

Said  Lord  Eldon,  in  Norway  v.  Howe,  19  Ves.  14-4- ■  "A 
licensee  who  stands  by  and  suffers  another  to  incur  great 
expense  and  risk  in  developing  a  mine,  without  asserting 
any  claim  until  the  experiment  has  proved  a  success,  pre- 
sents a  claim  not  to  be  admitted  in  a  court  of  equity."  "A 
mine,"  he  further  said,  "  frequently  remains  in  the  most 
hopeless  state  for  years,  and  may  at  last  be  rendered  profit- 
able by  an  adventurous  speculator.  Such  speculations  are 
always  very  hazardous.  Perhaps,  when  you  think  you  have 
a  golden  prospect,  the  whole  thing  fails.  I  have  known  a 
copper  mine,  producing  one  week  at  the  rate  of  £20,000  a 
year,  and  the  next  week  worth  nothing.  There  are  persons 
who  will  stand  by  and  see  large  expenditures  incurred  in 
such  operations,  intending,  if  the  venture  turns  out  success- 
ful, to  set  up  a  claim,  but  if  otherwise,  to  have  nothing  to  do 
with  it.  Such  persons  have  no  right  to  the  aid  of  a  court 
of  conscience." 

In  my  judgment,  the  Rude  license  is  without  any  virtue 
or  force  whatever,  having  been  revoked  by  the  licensor  and 
abandoned  by  the  licensee.  The  East  Jersey  Iron  Com- 
pany are  entitled  to  a  perpetual  injunction,  and  the  cross- 
bill of  Wright  must  be  dismissed.  The  East  Jersey  Iron 
Company  are  entitled  to  costs  on  both  decrees. 
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Margaret  Ruckman 

v. 

Elisha  Ruckman. 

1.  A  transfer  of  property,  made  in  fraud  of  creditors,  while  void  as 
to  them,  is  good  between  the  parties. 

2.  He  who  attempts  to  cheat  others,  by  a  fraudulent  transfer  of  his 
property,  has  no  right  to  complain  if  he  gets  cheated  himself. 

3.  Whether  a  deed  has  been  delivered  or  not,  is  a  question  of  inten- 
tion ;  it  may  be  effected  by  words  without  acts,  or  by  acts  without 
words. 

4.  When  the  circumstances  show,  unmistakably,  that  the  one  party 
intended  to  divest  himself  of  title,  and  to  invest  the  other  with  it, 
delivery  will  be  considered  complete,  though  the  instrument  still 
remains  in  the  hands  of  the  grantor. 


On  final  hearing  on  bill,  answer  and  proofs  taken  before 
a  master. 

Mr.  Jacob  Weart,  for  complainant. 

Mr.  Robert  Allen  and  Mr.  John  W.  Taylor,  for  defendant. 

The  Vice-Chancellor. 

The  litigants  in  this  case  are  husband  and  wife.  The 
suit  is  brought  to  foreclose  a  mortgage.  No  defence  is 
made  by  the  owners  of  the  mortgaged  premises.  The 
husband  disputes  the  title  of  the  wife  to  the  mortgage  sued 
on.  It  was  given  to  him  originally.  For  the  purpose  of 
transferring  it  to  his  wife,  he  assigned  it  to  a  third  person, 
and  that  person  executed  an  assignment  to  the  wife.  Both 
transfers  were  voluntary.  The  husband  retained  all  the 
papers.  The  parties  afterwards  separated,  and  since  then 
the  husband  has,  on  demand,  refused  to  surrender  them. 
He  was  made  a  party  to  this  suit  for  the  purpose  of  compel- 
ling him  to  surrender  them.  The  assignment  to  the  third 
person,  or  medium,  was  recorded.     That  from  him  to  the 
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wife  was  not.  There  is  no  satisfactory  proof  of  an  actual 
manual  delivery  to  her.  The  bond  and  mortgage  were 
delivered  to  her,  and  at  the  time  delivery  was  made,  the 
husband  told  her  they  were  hers.  He  also  told  the  mort- 
gagor, in  her  presence,  that  they  were  hers.  It  is  not  dis- 
puted that  a  valid  delivery  of  the  transfer  by  the  husband  to 
the  medium  was  made.  The  registry  of  that  transfer,  by 
direction  of  the  husband,  and  his  acceptance  of  a  retransfer 
to  his  wife,  are  acts  so  conclusive  in  their  character  as  to 
preclude  all  discussion  as  to  their  legal  significance. 

Two  objections  are  urged  against  the  complainant's  title  : 
First,  that  the  assignment  to  her  has  never  been  delivered; 
and,  second,  that  the  transfers,  having  been  made  with 
design  to  defraud  creditors,  and  being  incomplete,  the  court 
will  assist  neither  party,  but  must  leave  them  just  where  it 
finds  them.  The  second  objection,  it  will  be  observed,  is  a 
mere  sequence  of  the  first.  If  delivery  was  made,  so  that 
title  passed  to  the  complainant,  the  transfers  are  unimpeach- 
able by  the  husband.  No  rule  of  law  is  more  firmly  estab- 
lished in  this  state,  than  that  a  transfer  of  property,  made 
in  fraud  of  creditors,  while  void  as  to  them,  is  good  inter 
partes.  It  rests  not  only  upon  the  express  letter  of  the 
statute  of  frauds,  but  also  upon  the  most  obvious  considera- 
tions of  public  policy.  Baldwin  v.  Campjield,  Jp  Hal.  Ch. 
897 ;  Tantum  v.  Miller,  S  Stock.  551;  Marlatt  v.  Warwick^ 
J,.  C.  E.  Gr.  454.;  Cutler  v.  Tattle,  Id.  562.  He  who  attempts 
to  cheat  others,  by  a  fraudulent  transfer  of  his  property,  has 
no  right  to  complain  if  he  gets  cheated  himself  There  is 
a  rugged  but  wholesome  justice  in  compelling  him  to  take 
what  he  has  tried  to  give.  In  the  language  of  Chancellor 
Williamson,  in  Baldwin  v.  Campjield,  it  is  but  even-handed 
justice  to  present  to  the  lips  of  the  defrauder  the  poisoned 
chalice  he  has  prepared  for  the  lips  of  others. 

The  case  presents  but  a  single  question :  Was  a  suffi- 
cient delivery  made  ?  The  answer  to  a  question  of  this 
nature  must  always  depend,  in  a  great  degree,  upon  the 
intention  of  the  parties.     The  important  question  is,  What 
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do  the  circumstances  of  the  transaction  show  the  parties 
meant?  Delivery  may  be  effected  by  words  without  acts, 
or  by  acts  without  words,  or  by  both  acts  and  words. 
Whenever  it  appears  that  the  contract  or  arrangement 
between  the  parties  has  been  so  far  executed  or  completed 
that  they  must  have  understood  that  the  grantor  had  divested 
himself  of  title,  and  that  the  grantee  was  invested  with  it, 
delivery  will  be  considered  complete,  though  the  instrument 
itself  still  remains  in  the  hands  of  tbe  grantor.  Crawford\. 
Bertholf,  Sax.  1^67 ;  Folly  v.  Vantwjl,  .£  Hal.  158  ;  Farlee  v. 
Farlee,  1  Zab.  £85;   Camion  v.  Camion,  11  C.  E.  Gr.  319. 

As  already  stated,  tbe  husband's  divestiture  was  complete. 
His  assignment  was  fully  executed,  so  that  he  was  stripped 
of  all  title,  and  his  right  transferred,  absolutely,  to  another. 
He  is  not,  therefore,  in  position  to  dispute  tbe  complainant's 
title,  at  least  in  his  own  right,  nor  to  refuse  to  surrender  the 
evidences  of  her  title.  But,  on  the  argument,  it  was  insisted 
tbat  the  title  to  the  mortgage  remained  in  the  medium,  and 
that  it  was,  therefore,  the  duty  of  the  husband  to  retain  the 
papers  for  his  benefit.  But  the  medium  makes  no  such 
claim.  He  is  a  party  to  the  suit,  and  has  been  examined  as 
a  witness.  He  admits  tbat  he  was  used  merely  as  a  means 
of  passing  title.  He  accepted  title  for  the  purpose  of  pass- 
ing it  to  the  wife,  and  did  simply  what  he  was  told  was 
necessary  to  effect  that  object.  There  can  be  no  doubt 
about  the  legal  effect  of  his  acts.  He  signed  and  acknowl- 
edged an  assignment  to  the  wife,  and  allowed  her  husband 
to  take  it.  By  force  of  the  facts  themselves,  and  independ- 
ently of  any  appointment  or  agreement,  the  husband  was 
constituted  the  agent  of  his  wife.  Delivery  to  him,  under 
the  circumstances  stated,  was  just  as  effectual  in  investing 
her  with  title  as  if  manual  delivery  had  been  made  to  her. 

The  duty  of  the  court  is  plain.  On  the  facts,  as  the  hus- 
band now  admits  them,  it  is  clear  that  his  wife's  title  to  the 
mortgage  must  be  regarded  as  unassailable  by  him.  His 
defence  has  no  support  even  in  apices  juris.     The  complain- 
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ant  is  entitled  to  a  decree.  The  costs  of  so  much  of  this 
iitigation  as  has  been  made  necessary  by  the  husband's 
answer,  must  be  adjudged  against  him,  and  not  against  the 
other  defendants. 


Anna  E.  Marsh 
v. 

George  P.  Cook. 


1.  No  definition  of  fraud  can  be  framed  which  will  embrace  every 
case,  but  no  deception  or  artifice  will  be  held  to  be  an  actionable  fraud 
which  does  not  cause  injury  or  prejudice  to  the  party  seeking  redress. 

2.  Courts  have  no  power  to  enforce  moral  duties  or  to  correct  uncon- 
scientious acts  which  work  no  loss  or  damage. 

3.  A  party  cannot  be  defrauded  in  being  induced  to  do  what  good 
faith  and  a  proper  observance  of  his  promises  make  it  his  duty  to  do. 


On  final  hearing  on  bill  and  answers,  and  proofs  taken 
orally  before  the  vice-chancellor. 

Mr.  William  B.  Guild,  Jr.,  for  complainant. 
Mr.  George  T.  Werts,  for  defendant. 

The  Vice-Chancellor. 

The  complainant  seeks  a  decree  adjudging  that  a  mort- 
gage made  by  her  to  the  defendant  is  void,  because  obtained 
by  fraud.  Two  grounds  are  specified :  First,  that  the  defend- 
ant procured  her  to  execute  a  mortgage  to  him  for  a  sum 
largely  in  excess  of  the  debt  really  due;  and,  second,  that 
he  induced  her  to  execute  it  by  falsely  representing  that  it 
was  not  a  mortgage,  but  merely  a  written  acknowledgment 
of  her  indebtedness  to  him. 

The  proof  in  support  of  the  first  ground  is  very  feeble. 
Aside  from  certain  admissions  imputed  to  the  defendant, 
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there  is  scarcely  anything  worthy  to  be  dignified  as  proof. 
In  addition  it  may  be  said  that  the  countervailing  evidence 
leaves  no  doubt  as  to  what  is  the  truth.  The  complainant 
had,  for  ten  or  twelve  years  prior  to  the  fall  of  1877,  kept  a 
summer  boarding-house  at  Madison,  New  Jersey.  The 
defendant,  for  most  of  that  period,  had  furnished  her  with 
nearly  all  the  butcher's  meat  she  used.  A  settlement  was 
made  in  the  spring  of  187-3,  when  the  complainant  was 
found  to  be  indebted  to  the  defendant  in  over  $500.  Notes 
were  given  for  the  sum  so  found  due,  which,  except  a  bal- 
ance of  $10,  were  paid  in  different  sums  at  different  times, 
during  the  next  three  or  four  years.  In  the  meantime  the 
defendant  continued  to  supply  the  complainant  with  meat. 
The  account  of  the  meat  furnished  after  the  settlement  was 
kept  in  a  very  careless  and  irregular  way,  so  far,  at  least, 
as  the  defendant's  interests  were  concerned.  At  first  the 
entries  were  made  in  a  pass-book,  which  was  left  in  the 
possession  of  the  complainant;  afterwards,  on  a  loose  piece 
of  paper,  which  was  also  left  with  her,  and  after  that  on  the 
walls  of  her  kitchen.  No  other  account  seems  to  have  been 
made. 

The  parties  are  agreed  that  the  defendant  became  urgent 
for  a  settlement  in  the  spring  or  summer  of  1877.  The 
defendant  says  he  furnished  the  complainant,  in  the  spring 
of  1877,  with  the  amount  of  his  claim.  In  the  fall  of  the 
same  year  the  complainant  began  to  make  preparation  to 
leave  the  state,  and  the  defendant,  in  consequence,  naturally 
became  very  anxious  to  have  the  amount  of  his  claim  liqui- 
dated and  secured.  He  called  on  her  at  her  residence,  and 
told  her  what  he  made  the  amount  of  his  claim;  she  thought 
she  did  not  owe  him  so  much,  but  he  assured  her  that  she 
did.  She  says  she  wanted  him  to  wait,  but  that  he  replied, 
it  would  make  no  difference,  if  his  claim  was  not  right  he 
would  make  it  so.  She  further  says  she  then  gave  him  a 
note  for  what  he  said  was  due,  and  promised  to  give  him 
security  for  its  payment.  She  is  mistaken  in  saying  she 
gave  him  a  note  at  this  time — she  first  gave  a  due-bill,  and 
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afterwards,  on  the  same  day,  gave  a  note.  The  due-bill 
admitted  that  the  debt  was  $1,476,  and  gave  her  the  right 
to  uive  a  note  for  it,  at  three  years,  upon  condition  that  she 
secured  its  payment  satisfactoriby.  At  this  time,  it  will  be 
remembered,  all  the  accounts  were  in  her  possession,  and 
should  have  been  easily  accessible  to  her.  If  she  really 
believed  that  the  defendant  claimed  more  than  was  due, 
she  had  it  in  her  power  to  show  him  his  error.  Even  if 
she  only  doubted,  she  had  the  means  at  hand  to  ascer- 
tain the  truth.  She  neither  then,  nor  at  any  subsequent 
time,  appealed  to  the  accounts  to  see  whether  his  claim  was 
correct  or  not.  So  far  as  the  evidence  gives  any  informa- 
tion, she  never  examined  the  accounts  herself  nor  had  them 
examined,  to  ascertain  how  much  she  owed.  She  did  not 
produce  the  accounts  on  the  trial,  nor  did  she  show  that  she 
had  made  such  an  effort  to  get  them,  or  their  contents, 
before  the  court,  as  to  evince  a  strong  anxiety  that  the  cor- 
rectness of  the  defendant's  claim  should  be  tested  by  the 
accounts  themselves.  Her  conduct,  in  this  respect,  shows 
very  plainly,  I  think,  that  she  has  never  had  the  least  faith 
that,  if  the  accounts  were  produced,  they  would  show  that 
the  defendant's  claim  was  less  than  she  has  admitted  it  to  be. 
It  cannot  be  denied  that  the  defendant  has  been  extremely 
careless,  but  his  conduct,  in  this  respect,  affords  the  com- 
plainant no  ground  of  complaint.  She  was  not  endangered 
by  it;  it  put  her  in  a  position  of  decided  advantage,  where 
she  could  much  more  easily  and  successfully  wrong  him 
than  he  could  her.  There  is  nothing  in  the  evidence  which 
will  justify  even  a  suspicion  that  the  sum  secured  by  the 
mortgage  was  not  justly  due  to  the  defendant. 

The  second  fraud  charged  is,  that  the  defendant  entrapped 
the  complainant  into  the  execution  of  the  mortgage,  by 
falsely  representing  it  to  be  simply  a  written  acknowledg- 
ment of  her  indebtedness  to  him.  It  is  important  to  remark, 
just  here,  that  when  the  due-bill  was  given,  it  was  agreed 
between  the  parties  that  the  complainant  should  have  three 
years'  further  time  within  which  to  pay  her  debt,  upon  con- 
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dition  that  she  gave  a  note  with  satisfactory  security.  This 
agreement  is  expressed  on  the  face  of  the  due-bill.  The 
complainant  now  admits,  in  her  evidence,  that  when  she 
gave  the  note  it  was  understood  that  she  should  give  secu- 
rity for  its  payment,  that  she  should  execute  a  paper  for 
that  purpose,  and  that,  when  she  executed  the  mortgage  in 
question,  she  thought  she  was  executing  such  a  paper.  But 
she  says  she  also  told  the  defendant  that  she  would  not  give 
a  mortgage,  and  that  he  replied  he  would  not  ask  for  one. 
This,  however,  the  defendant  denies.  The  mortgage  con- 
forms, in  time  of  payment,  to  the  terms  of  the  agreement. 
The  officer  who  took  her  acknowledgment,  read  it  to  her 
in  full,  plainly  and  distinctly,  in  the  presence  of  the  defend- 
ant. During  the  reading,  she  remarked  it  read  like  a  deed, 
whereupon  the  defendant  said  it  was  not  a  deed,  but  a  secu- 
rity for  the  note,  and,  if  she  paid  the  note,  he  would  have 
no  further  claim  under  it.  She  acquired  title  to  the  mort- 
gaged premises  under  the  will  of  her  husband,  and  at  the 
foot  of  the  description  of  the  lands  given  in  the  mortgage 
they  are  referred  to  as  the  same  which  were  given  to  her 
by  the  will  of  her  husband.  After  the  mortgage  was  read, 
the  defendant  left  the  room,  leaving  the  complainant  and 
the  officer  there  alone.  She  then  said  that  she  did  not 
think  she  owed  the  defendant  so  much  money,  to  which  the 
officer  replied  that  she  had  a  right  to  demand  an  itemized 
account,  and  that  she  was  not  obliged  to  sign  the  paper  if 
she  did  not  want  to.  She  then  executed  the  mortgage,  and, 
immediately  after  doing  so,  stated  that  she  supposed  her  son 
James  would  be  very  angry  when  he  knew  what  she  had 
done.  The  mortgage  does  not  seem  to  have  been  referred 
to,  by  its  technical  name,  by  any  of  the  parties  in  any  part 
of  the  transaction,  and  it  appears  that  the  defendant  made 
a  remark  to  the  officer,  while  they  were  on  the  way  to  the 
complainant's  house,  which  will  justify  the  belief  that  he 
wanted  to  conceal  the  technical  name  of  the  instrument. 

These  are  the  leading  and  material  facts  of  this  part  of 
the   case.     Do  they  show  that  the  complainant  has  been 
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inveigled  into  doing  something  whereby  she  has  suffered 
injury  or  prejudice,  which  she  did  not  mean  to  do,  or  which 
she  had  not  agreed  to  do?  The  papers  of  themselves  con- 
stitute a  valid  and  valuable  security,  which  the  court  cannot 
destroy  or  impair  except  they  are  shown,  by  clear  and  con- 
vincing proof,  to  be  the  offspring  of  fraud.  I  think  it  is 
safe  to  say  that  it  is  impossible  to  frame  a  definition  of 
fraud  which  will  accurately  define  it  in  all  of  its  multitudi- 
nous forms,  but  I  think  it  may  be  said,  with  equal  safety, 
that  no  deception  or  artifice  will  be  considered  an  actionable 
fraud,  so  as  to  be  the  proper  subject  of  judicial  redress, 
which  has  not  been  a  cause  of  injury  or  prejudice  to  the 
party  seeking  redress.  A  misrepresentation  or  concealment, 
which  has  not  been  the  means  of  producing  damage  or 
injury,  is  not  within  the  cognizance  of  human  tribunals,  for 
they  do  not  sit  for  the  purpose  of  enforcing  moral  obliga- 
tions or  correcting  unconscientious  acts  which  are  followed 
by  no  loss  or  damage.  Story's  Eq.  Jur.  §§  187,  203 ;  Parry 
on  Trusts  §  169. 

Now  it  must  be  remembered  that  the  complainant  admits 
that  when  she  gave  the  note,  secured  by  the  mortgage,  she 
promised  to  secure  its  payment.  It  must  also  be  remem- 
bered that  the  due-bill  was  enforceable  at  once,  and  that  the 
defendant,  in  accepting  the  note,  extended  the  time  for  the 
payment  of  his  claim  for  three  years.  It  will  also  be 
remembered  that  the  complainant  admits  that  she  under- 
stood that  it  would  be  necessary  for  her,  in  order  to  fulfill 
her  promise  to  secure  the  note,  to  execute  some  paper,  and 
that  she  thought,  when  she  executed  the  mortgage,  she  was 
executing  that  paper.  She  undoubtedly  knew,  when  she 
executed  the  mortgage,  that  she  was  pledging  the  land  as 
security.  This  fact  seems  to  be  put  beyond  all  doubt  by 
her  remark  that  the  paper  read  like  a  deed.  The  defend- 
ant's reply,  it  will  be  observed,  described  the  legal  effect  of 
the  mortgage  as  accurately  as  words  could  do  it,  to  an 
unprofessional  mind.  The  complainant  understood  that 
she  was  pledging  the  land  as  security  for  the  debt.     No 
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other  conclusion  can  be  fairly  deduced  from  what  must  be 
considered  the  established  facts  of  the  case.  How,  then, 
has  the  complainant  been  injured?  What  loss  or  damage 
has  she  sustained  ?  Is  it  true  that  she  has  been  entrapped 
into  doing  anything  which  good  faith  on  her  part,  or  a 
proper  observance  of  her  obligations,  did  not  require  her  to 
do?  But  she  says  she  was  not  informed  that  the  instru- 
ment was  a  mortgage,  and  that,  had  she  been  so  informed, 
she  would  not  have  executed  it;  but  she  had  information 
that  was  much  more  important  to  her.  She  was  plainly 
told  what  was  the  legal  effect  of  the  instrument.  That  was 
the  important  thing  for  her  to  know.  The  mention  of  the 
name  of  the  instrument  would  have  told  her  nothing  more. 
She  knew  enough  to  comprehend  and  understand  the  legal 
consequences  of  her  act;  that  is  all  she  need  know. 

But  the  decisive  fact  against  the  complainant's  right  to 
relief  is,  that  she  has  suffered  no  wrong.  She  has  done 
nothing  more  than  good  faith  and  a  proper  observance  of 
her  promises  made  it  her  duty  to  do.  She  was  to  have 
three  years'  further  time  within  which  to  pay  her  debt, 
upon  giving  satisfactory  security.  She  admits  that  was  the 
understanding.  Her  part  of  the  bargain  is  secured  to  her; 
she  has  already  enjoyed  the  advantage  of  the  most  of  what 
she  was  to  gain  by  the  bargain  ;  she  has  given  the  defend- 
ant nothing  in  return,  but  what  she  now  asks  to  have  taken 
from  him.  Her  claim,  viewed  in  its  ultimate  consequences, 
is  most  unrighteous.  She  does  not  allege  that  she  agreed 
to  give  one  security,  and  that  another  was  fraudulently  sub- 
stituted for  it,  but  simply  that  she  promised  to  give  a  secu- 
rity without  specifying  what,  and  then  she  says  she  gave  the 
one  she  now  seeks  to  overthrow,  without  knowing  precisely 
what  it  was,  and  she  now  insists  that  it  should,  for  that 
reason,  be  nullified.  Without  suffering  wrong  herself,  she 
asks  the  court  to  commit  a  wrong  against  the  defendant,  in 
order  that  she  may  escape  the  payment  of  an  honest  debt. 

Her  bill  must  be  dismissed,  with  costs. 
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John  E.  Vanatta 

v. 

Gilbert  Brewer  and  James  E.  Moon. 

1.  On  construing  a  deed,  the  question  is,  not  what  did  the  grantor 
intend  to  do,  but  what  has  he  done  by  apt  and  proper  words? 

2.  The  proper  words  to  be  used  in  creating  a  limitation  upon  the 
term  granted  by  a  lease  are  "while,"  "as  long  as,"  "until,"  and 
"  during." 

3.  To  create  a  good  condition  upon  which  a  term  granted  by  a  lease 
shall  end  before  it  expires  by  lapse  of  time,  a  right  to  re-enter,  on 
breach,  must  be  expressly  reserved. 

4.  A  breach  of  the  covenants  of  a  lease,  in  the  absence  of  a  stipula- 
tion to  that  effect,  does  not  work  a  forfeiture  of  the  term. 

5.  Where  a  term  is  demised  in  clear  and  apt  words,  it  can  only  be 
defeated  by  words  as  strong  and  express  as  those  by  which  it  is  created. 


On  motion  to  dissolve  injunction,  heard  on  bill  and 
answers. 

Mr.  Henry  S.  Harris,  for  motion. 

Mr.  J.  G.  Shipman,  contra. 

The  Vice-Chancellor. 

This  is  a  motion  to  dissolve  an  injunction.  Its  decision 
presents  simply  a  question  of  construction.  The  complain- 
ant, on  the  6th  of  August,  1875,  executed  a  lease,  under 
seal,  to  one  Thomas  McCann,  whereby  he  gave,  granted, 
demised  and  leased  unto  McCann,  and  to  his  heirs  and 
assigns,  the  full,  free  and  exclusive  right,  privilege  and 
liberty  of  entering  into  and  upon  certain  lands,  and  of 
exploring  the  same,  and  of  sinking  pits  and  pit-shafts 
therein,  and  of  making  levels,  and  mining  and  taking, 
removing,  or  otherwise  disposing  of  any  and  all  ores  or 
minerals  then  being  in,  under  and  throughout  the  lands,  for 
the  term  of  twenty  years  from  the  date  thereof.     The  rent 
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reserved  was  the  payment  of  a  certain  sum  of  money  for 
each  ton  of  merchantable  ore  removed  from  the  premises. 
Immediately  following  the  premises,  the  lease  contains  this 
clause : 

"And  the  said  party  of  the  second  part,  for  himself  and  his  assigns, 
doth  covenant,  promise  and  agree  to  and  with  the  said  party  of  the 
first  part,  his  heirs,  executors,  administrators  or  assigns,  that  he  will 
commence  exploring  for  iron  ores,  on  the  premises,  within  two  months 
from  the  date  hereof,  it  being  hereby  understood  and  agreed  by  and 
between  the  parties  hereto,  that  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  shall  have  twelve  months  from  the  date  hereof  to 
explore  the  said  land  and  premises  for  iron  ores  or  minerals." 

It  is  admitted  a  search  for  ore  was  commenced  within  the 
time  specified.  An  excavation  was  made,  and  a  small 
quantity  of  ore  raised  and  removed — the  complainant  says, 
less  than  one  hundred  pounds.  iNo  further  work,  either  in 
exploration  or  mining,  was  done  until  January,  1880.  The 
defendants  obtained  title  to  the  lease,  by  assignment,  in 
December,  1879,  and  afterwards,  in  the  following  month, 
commenced  sinking  a  shaft  near  the  complainant's  dwelling- 
house,  at  a  point  where,  he  says,  no  previous  exploration  or 
excavation  had  been  made.  Their  work  was  arrested  by 
the  injunction  which  they  now  seek  to  have  removed. 

That  the  lease  gave  the  lessee  a  right  to  enter  upon  the 
lands  demised,  and  to  search  for  ores  therein,  and  to  mine 
and  remove  the  same,  there  can  be  no  doubt.  The  terms 
used  to  grant  those  rights  are  both  apt  and  comprehensive. 
But  for  the  presence  of  the  clause  just  quoted,  the  instru- 
ment would  have  contained  nothing  which  would  afford  the 
slightest  pretext  for  challenging  the  rights  of  the  defend- 
ants. What  is  the  office  of  this  clause  ?  Is  it  a  limitation 
of  the  term  granted,  or  a  condition,  upon  a  breach  of  which 
the  term  ends,  or  simply  a  covenant  ?  I  think  it  is  very 
clear  it  is  not  a  limitation.  In  the  construction  of  a  deed 
the  question  is,  not  what  did  the  grantor  intend  to  do,  but 
what  has  he  done  by  apt  and  proper  words.  Adams  v.  Ross, 
1  Vr.  510.     The  proper  words  to  be  used  in  creating  a  lim- 
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itation  are,  while,  as  long  as,  until,  and  during.  The  examples 
given  by  Blackstone  are:  "As  when  land  is  granted  to  a 
man  so  long  as  he  is  parson  of  Dale,  or  while  he  continues 
unmarried,  or  until  out  of  the  rents  and  profits  he  shall  have 
made  £500,  and  the  like."     2  Bla.  Com.  155. 

It  is  equally  clear,  I  think,  it  is  not  a  condition,  for  the 
authorities  are  agreed  that,  to  create  a  good  condition,  a 
right  to  re-enter,  on  breach,  must  be  reserved  to  the  lessor. 
Thus  Littleton  says:  The  words  si  contingat  will  create  a  con- 
dition if  a  power  of  entry  is  added;  and  therefore  if  A.  grant 
land  to  B.,  to  have  and  to  hold,  to  him  and  his  heirs,  and 
if,  or  but  if  it  happen  that  B.  do  not  pay  to  A.  £10  at  Easter, 
without  more  words,  this  is  not  a  good  condition ;  but  if 
these  wrords  be  added,  that  then  it  shall  be  lawful  for  A.  to 
re-enter,  it  will  be  a  good  condition.  If.  Cruise's  Dig.  lf.28  ; 
She]).  Touch.  122;  1  Wash,  on  Heal  Prop.  320 ;  Wilson  v. 
Philips,  2  Bang.  16  ;  Wheeler  v.  Dascomb,3  Cush.  285.  And 
where  it  is  doubtful  whether  a  clause  in  a  deed  be  a  cove- 
nant or  condition,  the  court  will  incline  against  the  latter 
construction.     4-  Kent's  Com.  132. 

The  words  here  are  plain  and  simple  words  of  covenant, 
and  nothing  more.  In  respect  to  their  legal  significance 
there  can  be  no  dispute.  No  right  of  re-entry  is  reserved, 
and  there  are  no  words  of  forfeiture  or  cesser.  The  rule  is 
settled,  that  a  breach  of  the  covenants  of  a  lease,  in  the 
absence  of  a  stipulation  that  a  breach  shall  have  that  effect, 
does  not  work  a  forfeiture  or  determine  the  term.  Bockover 
v.  Post,  1  Dutch.  290. 

AVliere  a  term  is  demised  in  clear  and  apt  words,  it  can 
only  be  defeated  by  words  as  strong  and  express  as  those  by 
which  it  is  created.     Wilson  v.  Phillips,  ubi  supra. 

A  clause  in  a  lease  stipulating  that  the  lessee  shall  deliver 
up  the  demised  premises,  on  three  months'  notice  being 
o-iven,  and  the  payment  to  him  of  a  sum  of  money,  has 
been  held  to  be  neither  a  limitation  nor  a  condition,  but  a 
covenant,  and  therefore  that  the  giving  of  the  notice  and 


5  Stew.]  FEBRUARY  TERM,  1880.  271 

Vanatta  v.  Brewer. 

tender  of  payment,  pursuant  to  the  covenant,  did  not  end 
the  term.     Wheeler  v.  Dascomb,  ubi  supra. 

The  authorities  render  it  manifest  that  the  term  granted 
by  the  lease  under  consideration  is  still  outstanding  and 
undetermined,  and,  consequently,  as  the  defendants  now 
have  the  title  to  it,  that  this  court  has  no  authority  to 
deprive  them  of  its  enjoyment.  The  injunction  must  be 
dissolved,  with  costs. 


CASES 


ADJUDOED    IN 


THE  PREROGATIVE  COURT 

OF 

THE  STATE  OF   NEW  JERSEY, 
FEBRUARY  TERM,  1880. 


Theodore  Runyon,  Esq.,  Ordinary. 


Andrew  Moore  and  others,  appellants, 

v. 
Giovanni  Raggi  and  others,  respondents. 

It  is  entirely  discretionary  with  the  orphans  court  to  restate  an 
administrator's  account  or  not,  and  from  such  determination  no  appeal 
lies. 


Appeal  from  Hudson  orphans  court.     Motion  to  dismiss 
appeal. 

Mr.  S.  Howell  Jones,  for  the  motion. 

Mr.  C.  S.  See,  contra. 

The  Ordinary. 

The  appeal  is  taken  from  an  order  of  the  orphans  court 
of  Hudson  county,  refusing  to  restate  a  second  time  the 
final  account  of  the  appellant  as  administrator,  and  set  aside 
18 
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an  order  of  distribution  made  on  the  first  restatement  of  the 
account.  The  refusal  to  restate  the  account  was  based  on 
the  assertion  that  the  court  had  no  power  to  restate  an 
account  a  second  time.  The  court  were  at  liberty  to  refuse 
to  restate  the  account  at  their  discretion,  and,  from  their 
order  refusing  to  restate,  no  appeal  will  lie.  It  does  not 
even  appear  that  there  was  any  new  matter  to  be  laid  before 
the  court.  For  aught  that  appears,  everything  which  is 
stated  in  the  petition  as  reason  for  restating  the  account, 
had  been  previously  passed  upon  by  the  court.  It  is  clear 
that  it  should  and  must  be  left  to  the  discretion  of  the  court 
to  say  whether  there  shall  be  a  restatement  of  an  account 
or  not,  and  that  their  determination  on  the  subject  ought  to 
be  final  and  not  reviewable  on  appeal.  Otherwise  the 
power  of  appeal  would  be  unlimited. 

It  was  held  in  New  York  that  an  appeal  would  not  lie 
from  an  order  refusing:  a  rehearing  of  a  motion  for  instruc- 
tions  to  a  master  (  Williamson  v.  Hyer,  4  Wend.  172),  nor 
from  an  order  denying  a  motion  to  vacate  an  order  that  a 
bill  be  taken  pro  confesso.  Rowley  v.  Van  Bethuysen,  16 
Wend.  382. 

It  is  laid  down  that  the  only  case  iu  which  a  party  cannot 
appeal  from  the  decision  of  the  court,  is  where  the  deter- 
mination complained  of  is  merely  the  result  of  the  exercise 
of  discretion  on  the  part  of  the  judge,  in  a  case  where  the 
matter  was  fairly  a  subject  for  the  exercise  of  discretion;  in 
such  case  the  practice  of  the  court  will  not  allow  an  appeal 
from  the  discretion  of  one  judge  to  that  of  another.  2  Dan. 
Ch.  Pr.  {Jflh  ed.)  14-62,  14,63.  See,  also,  Powell  on  Appellate 
Proceedings  §  78. 

The  granting  or  refusal  of  the  motion  in  this  case  appears 
to  me  to  have  been  a  matter  resting  wholly  in  the  discretion 
of  the  court,  and  not  reviewable  on  appeal.  If  the  appellant 
was  aggrieved  by  the  decree  upon  the  final  account,  and  the 
order  of  distribution  based  thereon,  of  which  he  complains, 
he  might  have  appealed  from  them. 

The  appeal  will  be  dismissed,  with  costs. 
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William  Young,  appellant, 

v. 

Huldah  B.  Young,  administratrix,  respondent. 

The  statute  [Rev.  p.  771  I  86)  provides  that  an  appeal  from  the 
decree  of  the  orphans  court,  on  a  claim  against  an  insolvent  estate, 
must  be  taken  within  twenty  days  from  the  time  of  rendering  the 
decree.  Exceptions  to  a  claim  were  heard  October  10th,  1879.  About 
November  15th,  1879,  the  court  rendered  its  decision,  but  announced 
no  time  for  signing  the  decree.  The  decree  was  signed  December  2d, 
1879,  which  was  not  a  regular  court  day,  and  was  marked  as  filed  as  of 
that  date,  by  "G.  L.,  late  surrogate."  G.  L.  was  not  then  the  surrogate 
of  the  county.  On  December  17th,  1879,  the  appellant's  proctor  inquired 
for  it  of  the  actual  surrogate,  who  did  not  know  of  its  existence,  but 
searched  for  and  found  it  on  that  day,  and  marked  it  filed  as  of  that 
date. — Held,  that  an  appeal  taken  on  December  31st,  1879,  was  within 
the  time  limited  by  the  statute. 


Appeal  from  decree  of  Warren  orphans  court,  refusing  to 
allow  a  claim  of  a  creditor  against  an  insolvent  estate. 
Motion  to  dismiss  the  appeal. 

Mr.  Charles  A.  Lott,  for  the  motion. 
Messrs.  J.  G.  Shipman  $■  Son,  contra. 

The  Ordinary. 
.  The  estate  of  Jacob  Young,  deceased,  was  declared  insolv- 
ent. A  claim,  put  in  by  William  Young,  was  excepted  to 
and  disallowed  by  the  court,  by  decree  dated  December  2d, 
1879.  An  appeal  was  taken  by  William  Young  on  the  31st 
of  that  month,  twenty-nine  days  after  the  date  of  the  decree. 
The  statute  provides  that  an  appeal  in  such  a  case  must  be 
taken  within  twenty  daj's  from  the  time  of  rendering  the 
decree.     (Rev.  p.  771  §  86.) 

When  was  the  decree  rendered  in  this  case,  within  the 
meaning  of  the  law  ?  The  time  is  to  be  computed,  not  from 
the  time  when  the  decision  was  announced,  but  from  the 
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time  when  the  decree  was  reduced  to  writing,  signed  and 
filed  or  entered  on  the  minutes  of  the  court.  Hillyer  v. 
Schenck,  <2  McCart.  398. 

The  decree  was  not  entered  of  record  until  after  January 
1st,  1880.  It  was  rendered  during  the  term  of  office  of  the 
present  surrogate.  The  certificate  of  filing  endorsed  on  it 
is  signed  by  George  Lomasson  as  "late  surrogate,"  and 
certifies  that  it  was  filed  December  2d,  1879,  the  day  of  its 
date.  Lomasson,  indeed,  was,  as  he  states,  not  surrogate 
then,  and  he  had  no  right  whatever  to  certify  to  the  filing 
of  a  paper  in  the  surrogate's  office  as  of  that  date.  But  the 
certificate  is  signed,  also,  by  the  present  surrogate,  who  was 
the  lawful  surrogate  at  the  time  when  the  decree  was  filed, 
and  the  signature,  "  George  Lomasson,  late  surrogate,"  may 
be  disregarded  as  surplusage. 

The  exceptions  were  heard  October  10th,  1879.  On  a 
day  about  the  middle  of  November  following,  the  court 
announced  that  it  would  render  its  decision  that  afternoon. 
It  appears  to  have  done  so  accordingly,  in  the  presence  of 
one  of  the  proctors  of  the  appellant.  It  fixed  no  time  for 
signing  the  decree.  It  was  signed  December  2d,  1879. 
That  was  not  a  regular  court  day.  Friday,  the  5th,  was. 
After  the  decree  was  signed,  one  of  the  proctors  of  the 
appellant  inquired  for  it  in  the  surrogate's  office.  The  sur- 
rogate said  he  did  not  know  whether  it  had  been  signed  or 
not,  but  would  look  for  it  amongst  the  papers  of  the  late 
surrogate.  He  did  so,  and  found  it  there.  It  appears,  then, 
that  the  decree,  although  marked  as  having  been  filed 
December  2d,  1879,  had  been  so  marked  by  the  late  surro- 
gate, and  not  by  the  proper  officer;  and  it  seems  not  to  have 
been  actually  on  file  when  the  proctor  for  the  appellant 
asked  for  it  on  the  occasion  just  referred  to.  The  present 
surrogate  had  not  then  signed  the  certificate  of  filing.  It 
would  not  be  just,  under  the  circumstances,  to  hold  that  the 
decree  was  filed  on  the  2d  of  December.  It  was  filed  on 
the  day  when  the  present  surrogate  found  it  and  signed  the 
certificate  of  filing.     The  proctor  of  the  appellant  says  that 
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the  appeal  was  drawn  on  that  clay,  which  appears,  by  the 
date  of  the  notice,  to  have  been  the  17th  of  December.  If 
such  are  the  facts  (and  the}7  are  not  denied),  the  appeal  was 
not  lost,  but  mast  be  held  to  have  been  taken  within  the 
time  fixed  by  the  statute  for  the  purpose. 

The  motion  will  be  denied,  but  without  costs. 


Rachel  A.  Bussom,  appellant, 

v. 

George  T.  Forsyth  and  others,  respondents. 

On  the  distribution  of  an  intestate's  estate  after  his  death  in  1874, — 
Held,  that  the  claim  of  his  granddaughter  Rachel  (daughter  of  his 
deceased  daughter)  to  a  share,  could  be  resisted  by  proof  of  the  ille- 
gitimacy of  her  mother,  notwithstanding  intestate's  recognition  of 
Rachel's  mother  as  his  daughter  by  an  entry  in  his  family  Bible,  and, 
also,  in  other  ways;  and  notwithstanding,  also,  that  intestate,  his  wife 
and  daughter  (Rachel's  mother)  are  all  dead,  and  that  Rachel's 
mother's  legitimacy  was  never  questioned  until  after  the  death  of  her 
father  and  mother  and  herself,  and  not  until  the  intestate's  (her  father's) 
estate  was  about  to  be  distributed. 


On  appeal  from  the  decree  of  Monmouth  county  orphans 
court. 


Note. — Among  the  declarations  of  parents  admissible  to  prove  the 
birth  of  a  child  before  they*  marriage,  may  be  an  answer  in  chancery 
(Goodright  v.  Moss,  Cowp.  591  [although  this  case  has  been  sometimes 
questioned,  Berkley  Peerage  Case,  4  Camp.  Jf.20 ;  and  by  Justice  Lowrie 
dissenting  in  Paige  v.  Dennison,  1  Grant's  Cas.  887] ;  also,  Wharton  Peerage. 
12  CI.  &  fin.  295;  Bums  v.  Burns,  12  Fla.  879  ;  Henderson  v.  Cargill,  31 
Miss.  867) ;  but  not  a  bill  (Stark.  Evid.  (9th  Am.  ed.)*439;  Johnsonv.  Johnson, 
1  Cold.  626)  ;  or,  recitals  in  deeds  (BicMng's  Appeal,  2  Brews.  202 ;  Pose  v. 
Clark,  8  Paige  581;  Richard  v.  Brehm.^73  Pa.  St.  140);  or,  recitals  in 
wills  (Johnson  v.  Johnson,  1  Desauss.  595 ;  Vulliamy  v.  Huskisson,  8  You. 
<fe  Coll.  80;  Pearson  v.  Pearson.  36  Cal.  609  ;  Johnson  v.  Pembroke,  11  East 
504.;  Slaney  v.  Wade,  1  Myl.  &  Cr.  838 ;  Kenyon  v.  Ashbridge,  85  Pa.  St. 
157 ;  Blackburn  v.  Crawfords,  8  Wall.  175 ;  Viall  v.  Smith,  6  P.  1.  417 ; 
Richard  v.  Brehm.  73  Pa.  St.  140  ;  Haden  v.  Ivey,  51  Ala.  381;  although 
not  conclusive,  Ehringhaus  v.  Cartwright,  8  Ired.  89)  ;  or,  letters  addressed 
to  the  wife  (Ferrie  v.  Pub.  Admr,  3  Bradf.  168 ;  Vincent's  Appeal,  60  Pa. 
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Mr.  W.  H.  Vredenburgh,  for  appellant. 
Mr.  Joel  Parker,  for  respondents. 

The  Ordinary. 

The  sole  question  involved  in  this  case  is  as  to  the  right 
of  Rachel  A.  Bussom  to  a  distributive  share  of  the  personal 
estate  of  her  grandfather  John  Jones.  She  is  the  daughter 
and  only  child  of  Mary  Burtis,  deceased,  who  was  the  wife 
of  Abner  L.  Burtis.  Mary  Burtis  was  the  daughter  of  John 
Jones  and  his  wife,  Ann,  whose  maiden  name  was  Hopkins. 
John  Jones  died  October  9th,  1874.  His  daughter  Mary 
was  born  March  30th,  1823,  and  died  April  1st,  1851.  She 
was  the  oldest  child  of  her  parents.  The  claim  of  Mrs. 
Bussom  is  resisted  on  the  ground  that  her  mother  was  of 
illegitimate  birth.  Mrs.  Bussom  relies  for  the  establish- 
ment of  her  claim  mainly  upon  the  fact  that  her  mother  was 
always  treated  by  John  Jones  as  his  lawful  child;  that,  by 


St.  228) ;  or,  parol  declarations  that  they  had  never  been  married 
(Craufurd  v.  Blackburn,  17  Md.  49;  Barnurn  v.  Barnum,  42  Md.  252; 
Wright  v.  Hicks,  15  Ga.  160;  Haddock  v.  Boston  &  M.  R.  R.,  3  Allen  298; 
Niles  v.  Sprague,  IS  Iowa  198  ;  Dannelli  v.  Dannelli,  4  Bush  51;  Alexander 
v.  Chamberlain,  1  N.  Y.  Sup.  Ct.  600 ;  see  Scherpf  v.  Szadeczky.  4  E.  D. 
Smith  110  ;  Rockwell  v.  Tunnicliff,  62  Barb.  408  ;  Boy  kin  v.  Boy  kin,  70  X. 
C.  262;  Hamilton  v.  Hamilton,  9  CI.  &  Fin.  327;  Kuhlv.  Knauer,  7  B.  Mon. 
ISO)  ;  as  to  declarations  of  a  godfather,  see  Fielder  v.  Fielder,  2  Hagg.  196. 

Whether  general  reputation  is  admissible,  see  Haddock  v.  Boston  & 
M.  R.  R.,  3  Allen  298;  Slegall  v.  Stegall,  2  Brock.  256  ;  Davis  v.  Orme.  36 
Ala.  540 ;  Buchanan  v.  State,  55  Ala.  154;  Wright  v.  Hicks,  15  Ga.  160 ; 
Myatt  v.  Myatt,,44  m-  ^7S »  Miller  v.  White,  SO  III.  580;  Boone  v.  Purnell, 
28  Md.  607 ;  McGoon  v.  Irvin,  1  Finney  526  ;  Henderson  V.  Cargill,Sl  Miss. 
867 ;  or,  proof  that  the  child  resembles  its  putative  parent,  by  offering 
the  child  as  an  exhibit,  or  otherwise,  Hubback  *384  ;  United  States  v.  Collins, 
1  Crane h  C.  C.  592  ;  Wright  v.  Hicks,  15  Ga.  160  ;  Morris  v.  Davis,  Nicolas' s 
Ad.  Bast.  217 ;  Risk  v.  State,  19  Ind.  15% ;  Reitz  v.  State,  S3  Ind.  187} 
State  v.  Bowles,  7  Jones  579 ;  Jones  v.  Jones,  45  Md.  144>  Warlick  v.  White, 
76  N.  C.  175. 

The  lapse  of  time  increases  the  presumption  as  to  the  legitimacy  of 
offspring  (Fcrrie  v.  Pub.  AdmW,  4  Brad/.  28,  23  N.  Y.  90,  18  Wall.  465; 
Chambers  v.  Dixon,  2  Serg.  &  R.  475 ;  Kelly  v.  McGuire,  15  Ark.  605 ; 
Piers  v.  Piers,  2  II.  of  L.  Cas.  881 ;  Stevenson  v.  Gray,  17  B.  Mon.  205  ; 
Cope  v.  Pearce,  7  Gill  247 ;  Rogers  v.  Park,  4  Humph.  48O ;  see  Diuns  v. 
Donovan,  3  Hagg.  301)  ;  and  it  has  been  said  that  after  the  death  of  the 
parents,  their  marriage  cannot  be  drawn  in  question  to  bastardize  their 
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the  entry  of  her  mother's  birth  in  Jones's  family  Bible,  he 
declared  her  to  be  such,  for  she  is  therein  stated  to  have 
been  the  daughter  of  John  Jones  and  Ann,  his  wife;  that, 
by  the  entry  of  the  marriage  of  Jones  and  his  wife,  in  the 
docket  of  the  justice  of  the  peace  by  whom  the  marriage 
was  solemnized,  it  appears  that  they  were  married  March 
8th,  1823,  which  was  twenty-two  days  before  the  birth  of 
Mrs.  Bussom's  mother;  that,  before  the  birth  of  Mrs.  Bus- 
som's mother,  John  Jones  stated  that  he  was  married,  and 
that  the  legitimacy  of  Mrs.  Bussom's  mother  was  not  ques- 
tioned until  after  the  death  of  her  father  and  mother  and 
herself,  and  not  until  her  father's  estate  was  about  to  be 
distributed. 

The  appellant's  counsel  insists  that,  inasmuch  as  John 
Jones  and  his  wife  and  their  daughter  Mary  are  all  dead, 
and  it  is  established  that  Jones  and  his  wife  were  lawfully 
married,  the  law  of  bastard  eigne  and  mulier  puisne  will  not 
permit  the  legitimacy  of  Mary,  their  daughter,  to  be  called 


■ssue  (Com.  Dig.  Bastard  (5.);  2  Stark.  Evid.  *221  ;  Harris  v.  Hicks,  2 
Salk.  54S ;  Jackson  v.  Rehm,  6  Jones  Eq.  143 ;  Spears  v.  Burton,  81  Miss. 
51ft ;  Powell  v.  Powell,  27  Miss.  783)  ;  so,  where  the  issue  was  also  dead 
[Johnson  v.  Johnson,  1  Desauss.  595 ;  Johnson  v.  Johnson,  30  Mo.  72);  so, 
a  divorce  to  bastardize  the  issue,  cannot  he  decreed  after  the  death 
of  one  of  the  parties  to  a  voidable  marriage  (  Wickham  v.  Enfeild.  Cro. 
Car. 852;  Elliottv.  Gurr,  2  Phillim.  16;  Bonham  v.  Badgley,  7  III.  622  /  Park- 
er's Appeal,  4  ',  Pa.  St.  809  :  Walter's  Appeal,  70  Pa.  St.  392;  A.  v.  B..  L. 
R.  [1  P.  &  D.)  559;  Park  v.  Barron,  20  Ga.  702;  Banks  v.  Banks,  34  Ga. 
407;  Stevenson  v.  Gray,  17  B.  Mom.  193;  Tomppert  v.  Tomppert,  IS  Bush 
326;  Harrison  v.  Harrison.  22  Md.  4.6S  ;  Oropsey  v.  McKinney,  30  Barb.  4? ; 
Bowers  v.  Bowers,  10  Rich.  Eq.  551;  Sackeit  v.  Giles,  3  Barb.  Ch.  204  ; 
Brocas  v.  Brocas,  2  Sw.  &  Tr.  883;  Grant  v.  Grant,  Id.  522 ;  see  Anon., 
12  Mod.  419  :  Hemming  v.  Price,  Id.  432 ;  Taylor  v.  Taylor,  1  Lee  571  ; 
Adkins  v.  Holmes,  2  Ind.  197 ;  Com.  v.  Perryman,  2  Leigh  717 ;  Griffin  v. 
Banks,  24  How.  Pr.  213,  37  N.  Y.  621;   Gathings  v.  Witiiai  L  J,87  ; 

Manchester  v.  Springfield,  15  Vt.  385 ;  Boatman  v.  Curry,  25  Mo.  438  ;  Ward 
v.  Dulaneu,  23  Miss.  4-10;  Bavqh  v.  Bauqh,  87  Mich.  59;  Sloan  v.  Kane,  10 
How.  Pr.^66;  Beavan  v.  McMahon,  2  Sw.  &  Tr.  58). 

Unless  made  evidence  by  statute,  the  mere  certificate  of  a  minister 
as  to  a  marriage  ceremony  performed  by  him.  is  inadmissible  (1  Bish. 
.l/«r.  cfc  Div.  \\  472.  478;  Cains  v.  Relf,  12  How.  472 ;  Ellis  v.  Ellis,  11 
Mass.  92  ;  Com.  v.  Littlejohn.  15  Mass.  168 ;  see  Taylor  v.  State,  52  Miss. 
84;  Blackburn  v.  Crawfords,  8  Wall.  175;  Arms  v.  Middleton,  28  Barb.  571; 
Slockbridy  v.  Quick,  8  Car.  &  K.  8<>r,  .-  Tandy  v.  Masterson,  1  Bibb  380; 
De  Amareli.'s  Estate,  2   Brews.  n    v.  Hall.  2  Nott  &   McC.  115). 


280  PREROGATIVE  COURT.  [32  Eq. 

Bussom  v.  Forsyth. 

in  question.  By  that  law,  if  the  bastard  entered  into  posses- 
sion of  the  lands  of  his  father  after  the  death  of  the  latter, 
and  kept  possession  until  his  own  death,  and  they  descended 
to  his  issue,  all  other  heirs  of  his  father  were  barred.  The 
reason  was  that,  in  the  case  of  a  person  thus  peculiarly  cir- 
cumstanced, the  law  would  not  unravel  the  matter  and  suffer 
his  estate  to  be  shaken  after  the  land  had  descended  to  his 
issue.  2  Bla.  Comni.  24-8.  But,  by  the  common  law, 
legitimation  of  the  birth  of  a  bastard  by  the  subsequent 
marriage  of  his  parents  was  confined  to  that  case.  Pride  v. 
Earl  of  Bath,  1  Salic.  120 ;  Hubback  on  Succession  367. 

In  the  case  just  cited,  which  was  an  action  of  ejectment, 
the  proof  was  that  the  parents  of  the  person  whose  legiti- 
macy was  in  question,  were  both  dead,  and  he  was  dead  also. 
His  parents  were  married  after  his  birth,  and  lived  together 
as  husband  and  wife  for  ten  years  and  until  their  death. 
He  was  recognized  by  his  father  as  his  son  and  heir,  and,  as 
such,  sat  in  parliament  and  was  recognized  in  a  royal  patent 


A  certified  copy  of  a  marriage  record,  when  required  to  be  kept  by  stat- 
ute, is  plenary  evidence  of  such  marriage  (1  Bish.  on  Mar.  &  Div.  \\ 
463,  469;  Egremont  v.  Gronzebrook,  4  Ad.  &  EI.  (N.  S.)  406;  Cooke  v. 
Lloyd,  Peake's  Enid.  App.  xxi  ;  Wollaston  v.  Barnes,  1  M.  &  Rob.  386  ; 
Verholf  v.  Van  Homvenlengen,  21  Iowa  429  ;  Prevosfs  Case,  4  Ij(J-  An.  347  ; 
Northfield  v.  Plymouth,  20  Vt.  582;  State  v.  Hasty,  42  Me.' 287 ;  Blackburn 
v.  Crawfords,  3  Wall.  175 ;  Kan.  Pac.  R.  R.  v.  Miller,  2  Colorado  442 ; 
Beggs  v.  State,  55  Ala.  108  ;  Jones  v.  Jones,  IS  Me.  308 ;  Childress  v.  Cut- 
ter, 16  Mo.  25).  But  the  evidence  of  such  certificate  is  not  of  a  higher 
order  than  that  of  the  witnesses  to  the  ceremony  (1  Bish.  Mar.  &  Div. 
I  463 ;  Logan  v.  Gray,  Tappan  69  ;  Viall  v.  Smith,  6  R.  I.  4^  >  Nixon  v. 
Brown,  4  Black/.  157 ;  Mills  v.  United  States,  1  Pin.  73 ;  State  v.  Marvin,  35 
N.  H.  22;  but  see  Broussard  v.  Mallet,  S  La.  (JV.  S.)  269);  nor  is  a 
Bible  entry  superior  to  a  witness's  recollection  (Berry  v.  Waring,  2  Harr. 
&  Gill  103 ;  Taylor  v.  Hawkins,  1  Met  'ord  163;  Clements  v.  Hunt,  1  Jones 
400;  Sharp  v.  Johnson,  22  Ark.  79).  A  foreign  certificate  or  certified 
copy  of  a  registry  must  be  accompanied  with  proof  of  the  statute  of 
the  country,  showing  that  such  registry  is  required  to  be  kept  Ac.  (  1 
Bish.  Mar.  &  Div.  \\  475-478 ;  Mdford  v.  Worcester,  7  Mass.  57;  Smith  v. 
Smith,  1  Tex.  621:  Mies  v.  Sprague,  IS  Iowa  198;  State  v.  Dooris,  40  Conn. 
145;  Stark.  Eoid.'{9th  Am.  ed.)  *802 ;  Com.  v.  Morris,  1  Gush.  391 ;  Slang 
lein  v.  State,  17  Ohio  St.  458 ;  Bird  v.  Com.,  21  Gratt.  800  ;  State  v.  Horn, 
43  Vt.  20;  Morrissey  v.  Wiggins  Ferry  Co.,  4'7  Mo.  521;  Hutchins  v.  Kim- 
mell,  31  Mich.  126 ;  Leader  v.  Barry,  1  Esp.  353;  Rooker  v.  Rooker,  3  Sw. 
ck  Tr.  526). 
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and  in  an  act  of  parliament.  See  the  report  of  the  case 
in  3  Levinz  J^.10.  It  was  urged  that  the  law  would  not 
permit  his  legitimacy  to  be  called  in  question,  under  such 
circumstances,  by  proof  that  the  marriage  between  his 
parents  was  void.  But  the  objection  was  overruled  and 
the  evidence  admitted. 

In  the  case  in  hand,  the  proof  is  clear  that  Mary,  the 
daughter  of  John  Jones  and  his  wife,  Ann,  was  born  before 
her  parents  were  married.  They  were  married,  as  appears 
by  the  record  of  the  marriage  in  the  clerk's  office,  and  the 
certificate  of  the  justice  there  filed,  on  the  8th  of  June,  1823, 
more  than  two  months  after  Mary  was  born.  Charles  Hop- 
kins, the  brother  of  Ann,  swears  that  Mary  was  born  about 
two  months  before  her  parents  were  married.  He  was  in 
the  house  when  she  was  born,  and  he  witnessed  the  mar- 
riage. There  is  other  evidence  to  the  same  effect,  notab  y 
the  testimony  of  Mrs.  Quicksell,  who  was  the  cousin  of  Mary 
Jones.     It  is  certain  that  the  memory  of  Charles  Hopkins 


The  presumption  of  marriage  arising  from  cohabitation,  reputation 
&e.,  is  destroyed  by  evidence  that  no  marriage,  in  fact,  ever  was  sol- 
emnized {Port  v.  Port,  70  III.  484;  1  Bish.  Mar.  &  Div.  I  44O ;  Weather- 
ford  v.  Wealherford.  20  Ala.  548  ;  Clayton  v.  Wardell,  5  Barb.  214,  4  N.  Y. 
230  ;  Archer  v.  Haithcock,  6  Jones  421  :  People  v.  Brown,  34  Mich.  339  ; 
Peg.  v.  Millis,  10  CI.  &  Fin.  534;  Shafher  v.  State,  20  Ohio  1;  Gaines  v. 
New  Orleans,  6  Wall.  642  ;  Reg.  v.  Allen,  L.  P.  {1  C.  C.)  367;  Jones  v. 
Jones,  28  Ark.  19 ;  My  alt  v.  Myatt,  44  IH-  $8  ;  Nossaman  v.  Nossaman,  4 
Jnd.  648  ;  Durand  v.  Durand,  2  Sweeney  315). 

In  Wilkinson  v.  Payne,  4  T.  P.  468,  an  infant  was  married  when  .lie 
had  neither  parents  nor  guardian  to  consent  to  the  ceremony.  When 
he  became  of  age  his  wife  was  upon  her  death-bed,  and  died  three 
weeks  afterward,  but  on  proof  that  the  wife's  father  and  family  had 
always  recognized  them  as  husband  and  wife,  it  was  left  to  the  jury  to 
presume  a  legal  marriage  after  the  husband  was  of  age,  and  they  did 
so;  see  Smith  v.  Huson,  1  Phillim.  286. 

In  Fenton  v.  Reed,  4  Johns.  52,  the  plaintiff  was  married  to  Keed  in 
1792,  under  the  supposition  that  her  former  husband,  who  was  absent, 
was  dead.  He  returned,  however,  and  lived  until  June,  1800,  but 
plaintiff  continued  cohabiting  with  Reed  as  her  husband  until  his 
death  in  1806,  and  although  no  marriage  ceremony  was  proved  to  have 
taken  place  between  her  and  Reed  after  the  death  of  her  first  husband, 
yet  the  court  below  was  held  to  have  been  authorized  to  presume  a 
marriage  subsequent  to  that  time.  Also,  Jackson  v.  Claw,  18  Johns.  846 ; 
Pose  v.  Clark,  8  Paige  574;  ^ex  v.  Twining,  2  B.  &  Aid.  387 ;  Blanchard 
v.  Lambert,  48  Iowa  228 ;   Carroll  v.  Carroll,  20  Tex.  731 ;   1  Bish.  Mar.  & 
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may  be  relied  upon  in  this  matter.  He  could  not  forget  the 
unhappy  incident  in  his  family  history,  with  its  distress  and 
shame.  It  required  no  effort  of  memory  to  retain  the  recol- 
lection of  it.  Nor  is  the  direct  and  positive  testimony  on 
the  subject  of  the  date  of  the  marriage,  overcome  by  the 
entry  of  the  marriage  in  the  justice's  docket,  in  which  the 
date  of  the  marriage  has  been  altered.  The  docket  conies 
from  the  possession  of  the  appellant.  Her  husband  obtained 
it  from  the  grandson  of  the  justice.  It  is  proved  that  the 
date  of  the  marriage  therein  was  in  accordance  with  the 
justice's  certificate  sent  by  him  to  the  clerk's  office,  accord- 
ing to  law,  in  July,  1823 — that  is,  it  was  June  8th,  1823. 

Mr.  Horner  swears  that  he  saw  the  docket  at  the  appel- 
lant's house,  December  9th,  1874;  that  he  asked  Mrs. 
Bussom,  the  appellant,  when  John  Jones  and  his  wife, 
Ann,  were  married,  and  she  said  she  thought  it  was  June 
4th ;  that  he  asked  her  for  the  docket,  and  she  went  and 
got  it,  and  said  the  date  was  June  8th,  1823,  and  he  says 

Div.  I  508 ;  Senser  v.  Bower,  1  Pen.  &  Watts  450  ;  Donnelly  v.  Donnelly,  8 
B.  Mon.  113  ;  Woods  v.  Woods,  2  Bay  Jf!6  ;  Hall  v.  Bawls,  27  Miss.  471  ; 
Caujolle  v.  Ferrie,  23  N.  Y.  90,  13  Wall.  465  ;  Johnson  v.  Johnson,  1  Cold. 
626;  Spears  v.  Burton,  31  Miss.  547 ;  Wil/cie  v.  Collins,  48  Miss.  496 ;  Can- 
ady  v.  George,  6  Rich.  Eq.  103 ;  Navarro's  Case,  24  La.  An.  298 ;  but  see 
Cram  v.  Burnham.,  5  Me.  213 ;  Duncan  v.  Duncan,  10  Ohio  St.  181;  Brower 
v.  Bowers,  1  Abb.  App.  Dec.  214- 

In  Starr  v.  Peck,  1  Hill  270,  both  parents,  Samuel  and  Sarah,  were 
dead,  and  on  the  question  of  the  legitimacy  of  their  first-born  child, 
Abby,  it  appeared  that  she  was  born  ten  days  before  the  marriage  cer- 
emony. Samuel  had  visited  Sarah  in  the  way  of  courtship  for  about 
a  year  previous  to  the  marriage.  He  followed  the  sea,  and  was  at 
sea  when  Abby  was  born.  Sarah  had  announced  their  engagement 
before  he  went  to  sea.  They  were  married  shortly  after  his  return, 
he  having  been  unexpectedly  detained.  Abby  lived  with  them  until 
her  marriage,  and  was  always  treated  by  them  as  their  legitimate 
child. — Held,  that  a  judge's  charge,  leaving  to  the  jury  the  question 
whether  there  had  not  been  a  marriage  in  fact  before  the  ceremony, 
and  before  Samuel's  last  voyage,  was  correct.  See  Cheney  v.  Arnold,  15 
N.  Y.  345  ;  Cheseldine  v.  Brewer,  1  Harr.  &  McH.  152;  Beverson's  Case,  47 
Cal.  621. 

In  Viall  v.  Smith,  6  R.  I.  417,  both  parents  were  dead,  and  also  their 
daughter  Louisa,  whose  illegitimacy  was  asserted,  and  whose  share  of 
her  father's  estate  her  children  claimed  by  descent.  The  town  clerk 
had  entered  on  the  registry  :  "  Ebenezer  Smith  and  Martha  Townsend 
were  married  Sept.  4,  A.  D.  1800,  by  Rev.  Samuel  Watson.     Louisa, 
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tbat  he  looked  at  the  docket  and  saw  that  that  was  the  date. 
He  says  that  the  date  now  appears  to  have  been  altered.  It 
is  evident,  from  inspection  of  the  entry,  that  it  has  been 
altered.  One  of  the  experts  in  handwriting,  produced  by 
and  sworn  for  the  appellant,  swears  that,  in  his  opinion,  the 
word  June  has  been  written  over  the  word  March.  Why 
the  justice  should  have  made  such  an  alteration,  does  not 
appear,  and  the  theory  that  the  alteration  was  made  by  him 
rests  on  no  reasonable  hypothesis.  When,  in  July,  1823, 
he  riled  his  certificate  of  this  and  two  other  marriages,  he 
stated  that  the  marriage  in  question  was  solemnized  June 
8th,  1823,  and  that  date  is  in  accordance  with  the  other  evi- 
dence as  to  the  time  when  the  marriage  took  place.  The 
docket  was  produced  by  the  appellant  from  her  own  custody, 
and,  according  to  the  testimony  of  her  husband,  she  and  he 
had  had  it  in  their  possession  from  about  November,  1874. 
The  alteration  has  been  made  in  part  by  erasure  with  a 
knife  or  other  like  instrument;  in  part,  apparently,  by  alter- 


their  daughter,  was  born  Saturday,  Aug.  23,  1800." — Held,  that  since 
the  registry  appeared  to  have  been  made  from  the  town  clerk's  own 
knowledge,  or  on  information,  and  not  in  pursuance  of  the  statute, 
it  was  not  conclusive  as  to  Louisa's  birth  ;  nor  were  her  father's  decla- 
rations "  that  unless  he  made  a  will,  Louisa  could  get  nothing  bylaw,'-' 
conclusive  ;  and  her  legitimacy  was  nevertheless  sustained,  by  proof 
that  Louisa  was  brought  up  in  her  father's  family,  and  always  spoken 
of  by  him  and  the  other  members  of  his  family  as  his  daughter.  See 
Ilernnan  v.  Mason,  37  Wis.  273. 

In  Blackburn  v.  Crawfords,  3  Wall.  175,  the  statutes  of  Maryland  con- 
tained no  provision  requiring  a  registry  of  baptisms  to  be  kept.  A 
priest,  after  baptizing  a  child,  made  the  following  entry  on  the  church 
registry  :  "1837,  July  30,  George  Thomas,  son  of  Thomas  B.  Crawford 
and  Elizabeth  Taylor,  his  wife,  born  7th  of  September,  1836."  "Spon- 
sors, John  and  Sarah  Evans." — Held,  admissible  to  prove  the  fact  of  the 
baptism,  but  not  that  Elizabeth  Taylor  was  Crawford's  wife  at  that  time. 

In  Piers  v.  Piers,  2  H.  of  L.  Cas.  331,  363,  a  woman  was,  shortly 
before  her  confinement,  married  to  the  father  of  her  child,  the  cer- 
emony being  performed  in  a  private  house,  for  which  marriage  no 
license  could  afterwards  be  found.  After  the  birth  of  her  child,  the 
parents  were  legally  married. — Held,  not  to  bastardize  such  child. 

In  Baby  v.  Batiste,  27  Miss.  731,  A.  claimed  to  be  the  heir  and  son  of 
A.  K.,  but  it  was  shown  that  A.  was  a  mulatto,  his  father  being  a 
negro,  and  his  mother  having  married  A.  K.  after  his  birth,  and  that 
A.  never  claimed  any  rights  as  a  white  man. —  Held,  that  the  subsequent 
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ing  and  adding  to  the  word  June  so  as  to  change  it  to 
March,  and  in  part  by  obliteration  from  rubbing,  apparently 
with  the  finger.  The  entry  bears  the  evidence  of  fraudulent 
alteration.  Coming  as  it  does  from  the  custody  of  the 
appellant,  and  offered  as  it  is  by  her  as  evidence  in  her 
behalf,  without  any  explanation  of  the  alteration,  or  evidence 
as  to. the  condition  of  the  entry  when  the  docket  was  taken 
into  her  possession,  the  alteration,  manifestly  fraudulent, 
deprives  it,  under  the  circumstances,  of  all  claim  to  consid- 
eration. 

That  the  alteration  is  fraudulent,  appears  from  the  testi- 
mony of  Jesse  Gulick,  who  was  a  constable  in  1823.  He 
was  sworn  into  office  on  the  12th  of  March,  1823,  and  served 
but  a  single  year.  He  swears  that  the  first  business  he  did 
was  to  serve  a  warrant,  from  the  justice  of  the  peace  by 
whom  the  marriage  was  solemnized,  on  John  Jones,  in  pro- 
ceedings in  bastardy,  instituted  against  him  on  the  oath  of 
Ann  Hopkins,  charging  him  with  being  the  father  of  her 
child.  He  took  the  warrant  and  went  to  see  Jones  about  it, 
he  says,  a  few  days,  and  not  more  than  ten,  after  he  was 


marriage  of  his  mother  to  A.  K.,  and  their  recognition  of  him  as  their 
son,  did  not  render  him  A.  K.'s  heir. 

In  United  States  v.  Sham,  5  Cranch  C.  C.  367,  an  instruction  to  a  jurj 
that  "if  they  believed  that  0.  T.  married  the  mother  of  Mary  Ann 
twelve  months  after  her  birth,  and  maintained  and  recognized  her  in 
every  way  as  his  own  child,  it  was  evidence  from  which  they  might 
infer  that  O.  T.  was  her  father,  and  so  within  the  Maryland  statute  " — 
was  held  correct.     Also,  Jones  v.  Jones,  J^5  Md.  lJfJf. 

In  Cooke  v.  Lloyd,  Peake's  Evid.  App.  xxi,  the  plaintiff,  Joseph,  a  sec- 
ond son,  proved  that  several  witnesses  declared  his  parents  were  not 
married  until  1759  ;  that  his  father  called  his  children  born  before 
1759,  bastards;  that  on  his  death-bed  he  pointed  to  plaintiff  and  said 
be  was  his  heir;  that  the  registry  showed  the  parents' marriage  in 
1759,  previous  to  which  defendant's  ancestor,  Philip,  had  been  born  ; 
that  the  mother  testified  that  although  she  went  to  London  for  the 
purpose  of  being  married  in  1747,  yet  she  never  was  actually  married 
until  1759;  that  Philip,  who  was  dead,  had  himself  declared  that  he 
was  a  bastard.  The  defendant  proved  that  banns  for  the  parents  were 
published  in  1747,  and  that  the  banns  being  forbidden  by  t lie  father's 
mother,  they  went  to  London  for  the  purpose  (as  they  said)  of  being 
married  in  the  Fleet,  and,  on  their  return,  announced  that  they  had 
been  married  ;  that  they  lived  together  as  husband  and  wife,  and  were 
visited  as  such,  even  by  the  father's  mother;  that  in  a  litigation  they 
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sworn  in.  It  is  obvious  that  Jones  and  Ann  Hopkins  were 
not  married  prior  to  the  12th  of  March. 

The  appellant's  counsel  insists  that  it  appears  by  the  testi- 
mony of  Caleb  Buckelew,  that  Jones  said,  in  the  latter  part 
of  March,  1823,  that  he  was  married.  But  the  proof  is  clear 
that  he  was  not  married  at  that  time.  The  witness  is  prob- 
ably mistaken  as  to  the  time,  if,  indeed,  he  is  in  fact  able  to 
recall  at  all  what  was  said  on  an  occasion  in  which  he  had 
no  interest,  nearly  sixty  years  ago. 

The  entry  in  the  family  Bible  is  of  no  value  as  an  admis- 
sion or  declaration,  in  view  of  the  proof  that,  though  Mary 
was  the  daughter  of  Jones  and  his  wife,  she  was  illegiti- 
mate. In  Pride  v.  Earl  of  Bath,  1  Salk.  120,  there  was  evi- 
dence of  recognition  of  the  son,  by  the  father,  as  his  son  and 
heir,  in  his  will  and  settlement.  It  is  noteworthy  that  there 
is  no  entry  in  the  Bible  of  the  marriage  of  Jones  and  his 
wife.  I  am  satisfied  that  the  appellant's  mother  was  of  ille- 
gitimate birth. 

The  decree  of  the  orphans  court  will  be  affirmed,  with 
'  costs. 


both  made  affidavit  that  they  had  been  married  in  1747,  by  one  Dare, 
and  that  the  subsequent  marriage  in  1759  was  only  precautionary  ; 
he  offered  the  Fleet  books  in  evidence,  wherein  this  marriage  was 
entered  as  of  May  28,  1747,  but  the  books  were  excluded  by  the  judge, 
as  was  also  the  evidence  of  a  witness,  who  said  that  he  had  examined 
the  books  in  1761,  then  in  the  possession  of  a  man  claiming  to  be 
Dare's  clerk.  The  jury  found  for  the  defendant.  See  Patrickson  v. 
Patrickson,  L.  P.  [1  P.  &  D.)  86 ;  Lyle  v.  Elwood,  L.  R.  [19  Eq.)  98  ; 
Pina  v.  Peck,  31  Cal.  359;  Com.  v.  Litilejohn,  15  Mass.  163. 

In  Berkeley  Peerage  Case,  4  Camp.  J/.01,  an  entry  in  a  family  Bible  by 
a  father  that  N.  was  his  eldest  son,  horn  in  lawful  wedlock  from  J., 
his  wife,  on  the  1st  day  of  May,  1778,  signed  by  the  father,  together 
with  proof  of  such  father's  declarations  that  lie  made  such  entry  for  the 
express  purpose  of  establishing  the  legitimacy  and  the  time  of  the 
birth  of  his  eldest  son  N.,  in  case  the  same  should  ever  be  called  in 
question  after  his  death — was  held  admissible  to  prove  N.'s  legitimacy, 
but  the  circumstances  excited  suspicion  on  account  of  their  particu- 
larity. 

If  the  marriage  of  the  parents  after  the  birth  of  their  child  legit- 
imates such  child  at  their  domicile,  it  will  be  recognized  as  legitimate 
everywhere.  Story  Confl.  of  Laws  §  93  ;  Wharton  Confl.  of  Laws  §  2^0  ; 
Smith  v.  Kelly,  23  Miss.  167.— U bp. 
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Isaac  C.  Githens  and  others,  appellants, 

v. 

William  W.  Goodwin,  administrator,  respondent. 

An  order  of  the  orphans  court,  refusing  to  set  aside  a  decree  allow- 
ing the  final  settlement  of  an  administrator's  account, — Held,  to  be 
appealable,  and  reversed,  and  the  decree  allowing  the  account  set  aside 
where  no  notice  of  such  settlement  was  given,  and  the  account  was 
passed  five  days  after  it  had  been  filed. 


On  appeal  from  decree  of  Camden  orphans  court. 
Mr.  J.  Eugene  Troth,  for  appellants. 

The  Ordinary. 

Pursuant  to  citation  to  account,  issued  against  him  at  the 
instance  of  the  guardian  of  some  of  the  next  of  kin  of  his 
intestate,  the  respondent  filed  his  final  account  in  the 
orphans  court  of  Camden  county,  May  26th,  1876.  By  their 
sentence  or  decree  of  May  31st,  1876,  five  days  afterwards, 
the  court  allowed  the  account  as  audited  and  stated  by  the 
surrogate.  On  June  26th,  1876,  on  application  in  behalf 
of  certain  others  of  the  next  of  kin,  an  order  requiring  the 
respondent  to  showT  cause,  August  7th,  1876,  why  the  decree 
allowing  the  account  should  not  be  opened  and  set  aside, 
was  granted.  On  the  7th  of  August,  1876,  the  appellants, 
who  are  three  of  the  daughters  of  the  intestate,  with  their 
husbands  and  two  infant  grandchildren  of  the  intestate 
(children  of  one  of  his  deceased  daughters),  appearing  by 
guardian,  filed  what  are  called  in  the  record  "exceptions  to 
the  allowance  of  the  account  and  the  decree  thereon." 
They  were,  in  fact,  reasons  for  setting  aside  the  decree. 
The  reasons  were,  that  no  notice  of  settlement  had  been 
given,  and  that  the  settlement  was  made  without  the  knowl- 
edge of  the  applicants  for  the  order  to  show  cause,  and  that 
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the  account  was  erroneous  and  unjust  in  certain  important 
particulars  specified. 

On  the  12th  of  January,  1877,  the  court,  having  heard 
the  matter,  by  their  decree,  stating  that  there  was  no  proof 
to  their  satisfaction,  of  fraud  or  mistake,  in  their  sentence 
or  decree  on  the  final  settlement  and  allowance  of  the 
account,  "dismissed  the  exceptions,"  and  confirmed  that 
decree.  From  the  decree  of  1877,  the  applicants  for  the 
order  to  show  cause  appealed. 

It  appears  clearly,  by  the  proof,  that  there  was  no  notice 
whatever  of  the  settlement,  and  the  account  was  settled 
without  the  knowledge  of  the  appellants.  It  was  allowed 
in  five  days  after  it  was  filed.  The  provision  of  the  statute 
that  there  shall  be  at  least  two  months'  notice  of  settlement, 
and  that  the  account  shall,  after  being  audited,  be  on  file 
for  at  least  twenty  days  previously  to  being  presented  to  the 
court  for  confirmation  and  allowance,  was  wholly  disre- 
garded. Apart  from  the  fact  that,  were  frauds  or  mistakes 
proved  against  the  respondent  to  a  very  considerable  amount 
(as  to  which,  however,  the  court  declared  themselves  not 
satisfied),  the  court  had  the  power,  and  ought  to  have  exer- 
cised it,  to  open  the  decree  for  want  of  compliance  with  the 
provisions  of  the  statute  just  referred  to,  as  to  notice  and 
filing  alone.  Trimmer  v.  Adams,  3  C.  E.  Gr.  505 ;  Clement's 
Appeal,  10  C.  E.  Gr.  508. 

Under  such  circumstances,  the  discretion  which  the 
orphans  court  is  bound  to  exercise  is  a  legal  discretion. 
Definite  rules  of  law — the  provisions  of  the  statute — were 
violated.  The  order  applied  for  was  not  a  discretionary 
one,  which  did  not  touch  the  merits  or  affect  the  rights  or 
interests  of  the  appellants.  It  was  a  matter  of  right  which 
tne  court  were  bound  to  grant  under  the  circumstances, 
because  of  the  violation  of  the  provisions  of  the  statute,  and 
because  the  fraud  or  mistake  was  proved.  Engle  v.  Qrombie, 
1  Zab.  614-.  An  appeal,  therefore,  lies  from  their  order 
refusing  to  set  aside  the  decree.     Nat.  Bank  of  the  Metropolis 
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v.  Sprague,  6  C.  E.   Gr.  458;  Powell  on  Appellate  Proceed- 
ings §  78. 

The  order  appealed  from  will  be  reversed,  and  the  decree 
allowing  the  final  account  set  aside,  and  the  proceedings 
will  be  remitted  to  the  orphans  court  to  be  proceeded  in 
according;  to  law. 


Eliza  J.  Hughes  and  others,  appellants, 

v. 

Rose  Murtha,  executrix,  respondent. 

That  a  testator's  wife  urged  upon  him  the  propriety  of  leaving  his 
property  to  her,  does  not  constitute  undue  influence  to  vitiate  the  will. 


On  appeal  from  decree  of  orphans  court  of  Essex  county, 
admitting  to  probate  a  paper  purporting  to  be  the  will  of 
Patrick  Murtha,  deceased. 

Mr.  J.  W.  Field,  for  appellants. 

Mr.  John  Whitehead,  for  respondent. 

The  Ordinary. 

The  testator  was,  as  is  proved  not  only  by  the  testimony 
of  the  testamentary  witnesses,  but  also  by  that  of  all  the 
others  who  speak  on  the  subject,  of  sound  and  disposing 
mind  when  he  made  his  will.  The  ground  on  wdiich  the 
will  is  contested  is,  that  he  then  was  under  the  influence 
and  restraint  of  his  wife  (in  whose  favor  alone  the  will  was 
made)  to  such  an  extent  as  to  destroy  his  free  agency.  The 
will  was  made  more  than  four  years  before  his  death.  His 
wife  does  not  appear  to  have  taken  any  part  in  the  prepara- 
tion of  it,  except  to  tell  the  lawyer,  Mr.  Kingsley,  by  whom 
it  was  drawn,  that  her  husband  wanted  to  see  him.  Mr. 
Kingsley  went  to  the  house,  saw  the  testator  and  received 
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his  instructions  for  the  will  from  him.  The  will  was  drawn 
accordingly,  but  was  not  signed  until  a  day  or  two  after  the 
giving  of  the  instructions.  After  it  was  signed,  it  w-as  put 
into  an  envelope  by  Mr.  Kingsley,  and  sealed  up  and  left 
with  the  testator. 

The  testator  had  five  children.  The  only  witnesses 
against  the  will  are  the  two  contestants  (who  are  two  of  his 
daughters)  and  their  husbands.  The  substance  of  their  testi- 
mony on  the  subject  of  undue  influence  is,  that  the  testator's 
wife  urged  upon  him  the  propriety  of  leaving  his  property 
to  her.  Such  persuasion  would  not  vitiate  the  will.  On 
the  other  hand,  not  only  is  this  denied,  but  it  appears,  by 
the  testimony  of  other  witnesses  not  connected  with  the 
family  in  any  way,  that  he  gave  her  the  property  of  his  own 
volition.  To  Mr.  Coleman  he  said  he  had  not  a  child  to 
give  him  anything,  and  that  he  feared  that  those  who  were 
taking  care  of  him  would  not  have  as  good  care  after  he 
was  gone,  but  that  all  he  could  do  was  to  give  all  his 
property  to  ljjs  wife,  and  that  he  had  done  so.  To  Charles 
Leist  he  said  that  he  had  made,  or  was  going  to  make,  the 
will,  and  leave  everything  to  his  wife.  To  William  Edgar 
he  said,  in  the  summer  of  1874,  that  he  had  made  his  will 
in  favor  of  his  wife;  that  she  had  helped  to  gather  the  little 
he  had,  and  he  considered  it  only  right  that  she  should 
enjoy  it  after  he  had  passed  away.  And  to  Mr.  Kingsley 
he  said,  when  he  gave  instructions  for  his  will,  that  he 
wanted  to  give  his  property  to  his  wife  by  his  will,  because 
she  helped  him  and  took  care  of  him.  In  his  life-time  he 
gave  to  one  of  the  contestants  a  lot  of  land,  and  to  the  hus- 
band of  the  other  he  made  an  advance  of  $500.  He  declared 
that  he  would  leave  nothing  to  his  son,  for  a  reason  that  he 
gave — he  had  given  him  a  collegiate  education.  He  was, 
of  course,  entirely  at  liberty  to  give  all  his  property  to  his 
wife,  without  regard  to  his  children.  Besides,  they  were 
all  her  children,  and  the  property  was  not  large,  and  she 
was  old.  There  is  no  evidence  of  undue  influence.  The 
19 
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will  appears  to  have  been  the  result  of  the  testator's  convic- 
tions of  duty  as  to  the  disposition  of  his  property. 

The  decree  of  the  orphans  court  will  be  affirmed,  with 
costs. 


Manton  E.  Parker,  and  others,  appellants, 

v. 

Clinton  G.  Reynolds  and  others,  executors  &c,  respondents. 

1.  The  orphans  court  is  not  limited  to  a  single  adjournment  of  the 
hearing  of  a  rule  to  show  cause  why  lands  should  not  be  sold  to  pay 
debts ;  and  an  order  for  such  adjournment  may,  on  due  notice,  be 
revoked,  and  the  hearing  brought  on. 

2.  General  creditors  of  an  estate  are  not  "aggrieved,"  within  the 
meaning  of  the  constitution,  and  hence  have  no  right  to  appeal  from 
an  order  of  the  orphans  court  directing  lands  to  be  soid  to  pay  debts 
of  such  estate. 


On  appeal  from  Essex  orphans  court. 


Note. — The  general  rule  is.  that  a  person  cannot  present  or  join  in 
a  petition  of  appeal,  although  he  may  have  an  interest  in  the  question, 
unless  he  was  (or  rej  party  in  the  matter  in  the  court  below 

(Ludlow  v.    Greenhouse,    1    Bligh   18;    Williams  v.    Gwyn,  2  Saund.  46a; 
South  v.  Hay,  3  Bibb  523 ;  Miller  v.  Keith,  26  Miss.  166 ;  Richardson  v. 
Richardson,  2  Ro  '  219;  Swan  v.  Wheeler,  4  Day  137;  Elcan  v.  Lancas- 
.  2  Patt.  d-  i  Payne  v.  Bu.lla.rd,  23  Miss.  88  ;   Montgomery  v. 

Leavenworth,  2  Cat.  57.  See  Foster  v.  Tyler,  7  Paige  4$  ;  Fuller  v.  The 
Unknown  Owner,  9  Iowa  Jf30\  :  and  the  party's  interest  inu-t  appear  on 
the  papers,  unless  waived  [Deri/ling's  Appeal,  34  Conn.  201;  Gardner  v. 
Gardner.  5  Paige  170;  Slate  v.  Jones,  11  Iowa  11;  Tjyle  v.  Bradford,  7 
Mon.  Ill)  j  ana  als  i  be  proved  in  the  lower  court  (Livingston  v.  White, 
2  La.  An.  902 ;  Phillips  v.  Shelton,  6  Iowa  51)5 ;  Hyslop  v.  Powers,  9 
322.  See  Warnock  v.  Watson.  25  Ga.  467 \  ;  sometimes  subsequent  parties 
may  appeal  under  statutory  provisions  (Robinsoti  v.  Yanderburg,  37  Ind. 
Topp  v.  Wood,  33  Bear.  372)  :  or  by  permission  of  the  court  (Berry 
v.  Att'y-Gen..  2  McN.  A-  G.  16 ;  Gwynne  v.  Edwards,  9  Beav.  22 ;  Parmiter 
v.  Parmiter,  2  DeG.  F.  &  J.  526;  Sage  v.  Central  R.  R.  Co.,  93  U.  S.  412). 

Among  parties  "aggrieved,"  is  an  attorney  who  appeals  from  the 
amount  allowed  him  by  a  receiver,  for  services  (Adams  v.  Woods,  8  Cal. 
306;  but  see   McAllister's  Appeal,  59  Pa,  St.  204;  W'ilcox  v.  Smith,  26 
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Mr.  R.  Wayne  Parker,  for  appellants. 
Mr.  J.  W.  Taylor,  for  respondents. 

The  Ordinary. 

This  is  an  appeal  from  an  order  of  the  orphans  court  of 
Essex  county,  directing  that  the  respondents,  the  executors 
of  Austin  M.  Knight,  deceased,  sell  real  estate  of  which  he 
died  seized,  to  pay  his  debts.  The  appellants  are  general 
creditors  of  the  testator,  whose  claim  is  not  admitted  by  the 
executor,  but  appears  to  be  disputed.  The  ground  of  the 
appeal  is,  that  the  order  for  sale  is  illegal,  because  it  was 
made  on  a  day  other  than  that  to  which  the  hearing  of  the 
rule  to  show  cause  was  adjourned.  The  time  fixed  for  the 
hearing  in  the  rule  was  May  6th,  1879.  By  successive 
weekly  adjournments,  the  hearing  was  adjourned  from  that 
day  to  the  8th  of  July  following,  and  from  that  day  it  was 
adjourned  to  the  first  Tuesday  of  September  then  next. 

On  the  15th  of  July,  the  respondents,  on  five  days'  notice 
to  the  proctor  of  the  appellants  (who  attended  accordingly), 
applied  to  the  court  for  an  order  to  revoke  the  last  adjourn- 
ment, and  to  bring  on  the  hearing  of  the  rule  on  that  day, 


Barb.  816)  ;  and  judgment  creditors  of  one  partner  made  parties 
below,  in  a  suit  involving  the  partnership  assets,  by  one  partner  {Jones 
v.  Thompson,  12  Cat.  191)  ;  creditors  of  a  corporation  holding  a  set-off 
against  its  claim  (Jackson  v.  Receivers,  1  Stock.  205)  ;  a  foreign  adminis- 
trator, on  the  appointment  of  one  here  (Smith  v.  Sherman,  4  Cush.  1^08)  ; 
an  administrator,  on  a  claim  allowed  by  him,  to  which  he.  afterwards 
discovered  an  objection  {Harper  v.  Stroud,  lf.1  Tex.  867). 

The  following  are  not  "aggrieved":  One  claiming  by  title  para- 
mount (Swackhamer  v.  Kline,  10  C.  E.  Gr.  508 ;  Raleigh  v.  Rogers,  Id. 
506  ;  Shields  v.  Ashley,  16  Mo.  Iff  1)  ;  a  sheriff  holding  a  fi.  fa.  against  a 
defendant  who  possessed  no  leviable  property,  although  he  paid  the 
judgment  (Siler  v.  Blake,  3  Dev.  &  Bat.  93)  ;  a  master  in  chancery,  on 
an  order  appointing  another  as  commissioner  to  sell  lands  (Green  v. 
Harrison,  6  Jones  Eq.  258)  ;  a  debtor  to  the  estate  of  a  decedent  (Swan 
v.  Picquet,  8  Pick.  44$)  j  or  a  garnishee  of  such  debtor  (  Yeazie  Bank  v. 
Young,  53  Me.  555) ;  the  trustees  of  a  fund  bequeathed  for  the  benefit 
of  a  minor,  on  a  decree  appointing  its  guardian  (Deering  v.  Adams,  84 
Me.  Ifl)  ;  the  assignee  of  a  voluntary  grantee  in  a  transfer  to  defraud 
creditors  (Hall  v.  Jack,  82  Md.  258) ;  a  donee  causa  mortis,  on  a  decree 
charging  the  administrator  with  the  chattels,  and  ordering  their  distri- 
bution (Lewis  v.  Bolitho,  6  Gray  187)  ;  owners  of  lands  within  the  lines 
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which  was  granted,  so  far  as  the  revocation  was  concerned, 
and  the  hearing  was  then  fixed  for  the  22d  day  of  July.  On 
that  day  it  took  place,  and  the  order  for  sale  was  made 
thereupon. 

Though  the  orphans  court  act  provides  that,  at  the  time 
and  place  mentioned  for  the  hearing  in  the  rule,  or  at  such 
other  time  and  place  as  the  court  may  then  appoint,  it  shall 
hear  and  adjudicate  upon  the  matter,  it  cannot  reasonably 
be  insisted  that  it  was  the  intention  of  the  legislature  to  con- 
fine the  power  of  postponement  to  a  single  adjournment, 
according  to  the  literal  terms  of  the  act.  The  intention  was 
to  provide  that,  at  the  time  fixed  in  the  rule,  or  at  such  time 
thereafter  as  should  be  fixed  by  adjournment  or  continu- 
ance, whether  oue  or  more  (and  rendering  further  notice 
unnecessary),  the  hearing  should  take  place.  It  was  within 
the  power  of  the  court  to  revoke  the  adjournment  on  due 
notice,  and  to  fix  another  day.  Its  action  was  the  exercise 
of  a  power  incident  to  its  jurisdiction,  and  necessary  for  the 
transaction  of  its  business. 

The  constitution  gives  an  appeal  to  all  persons  aggrieved 
by  an  order,  sentence  or  decree  of  the  orphans  court.     The 


marked  out  by  a  company  for  drainage  ( Combs  v.  Jefferson  Co.,  8  Mete. 
{Ky.)  72)  ;  heirs  at  law  after  the  probate  of  a  will  disposing  of  the 
entire  estate,  on  a  decree  as  to  the  payment  of  a  legacy  (Labar  v. 
Nichols,  23  Mich.  310) ;  an  heir  attempting  to  intervene  after  an  allot- 
ment of  dower  [Lowery  v.  Lowery,  6J/,  JV.  C.  110)  ;  a  purchaser  at  a  par- 
tition sale,  on  a  subsequent  application  by  the  heirs  to  set  aside  the 
order  of  sale  {Hoard  v.  Hoard,  J/,1  Ala.  590.  See  Chamberlain  v.  Lamed, 
5  Stew.  297)  ;  a  surety  on  a  replevin  or  administrator's  bond  [Crites 
v.  Littleton,  23  Iowa  205 ;  Tuxbury's  Appeal,  67  Me.  267.  See  Farrar  v. 
Parker,  3  Allen  556 ;  Porter  v.  Burton,  10  Heisk.  584). 

Under  what  circumstances  a  general  creditor  has  been  allowed  to 
prosecute  an  appeal,  see  Hungerford's  Case,  1  Sch.  &  Lef.  409;  Earl  of 
Winchelsea  v.  Garetty,  1  Myl.  &  K.  258 ;  Pearson  v.  Darrington,  82  Ala. 
227,  276;  Anonymous,  18  Abb.  Pr.  87 ;  Higbie  v.  Westlake,  14  N.  T.  281  ; 
Glisson  v.  Carter,  28  Ga.  518 ;  Willamonicz  v.  Strong,  8  Ark.  467 ;  and 
where  that  right  has  been  denied,  Caldwell  v.  Kinkhead,  1  B.  Mon.  228 ; 
Phillips  v.  Shelton,  6  Iowa  545 ;  Henry  v.  Estey,  18  Gray  886.  See,  also, 
Bell  v.  Ayres,  24  Jnd.  92 ;  Malone  v.  Gorman,  10  La.  An.  84  ■ 

Lien  creditors  may  appeal.  Watson  v.  Willard,  9  Pa.  St.  89 ;  Barker 
v.  Barker,  89  N.  H.  408 ;  Jones  v.  Thompson,  12  Cal.  191.  See  Evennan's 
Appeal,  67  Pa.  St.  885.— Rep. 
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appellants,  as  before  stated,  are  general  creditors  of  the  tes- 
tator. They  are  not  "  aggrieved  "  by  the  order  to  sell  the 
testator's  land  to  pay  his  debts.  Their  pecuniary  interest  is 
not  injuriously  affected  by  the  order  for  sale.  No  right  of 
property  of  theirs  is  established  or  divested  by  it.  Swack- 
hamer  v.  Kline's  Adm'r,  10  C.  E.  Gr.  503.  On  the  other 
hand,  the  order  was  obtained  by  and  on  application  of  their 
representatives,  the  executors.  They  are  not  parties  to  the 
proceedings  which  they  seek  to  review.  They  have  no 
right  of  appeal. 

The  appeal  will  be  dismissed,  with  costs. 


In  re  petition  of  Margaret  H.  Fritts  for  admeasure- 
ment of  dower. 

On  a  widow's  petition,  in  the  prerogative  court,  for  commissioners 
to  set  off  her  dower,  objections  amounting  to  an  equitable  bar,  which 
the  widow  denies,  will  not  be  considered. 


Mr.  J.  T.  Bird,  for  petitioner. 
Mr.  J.  N.  Voorhees,  for  respondent. 

The  Ordinary. 

The  petitioner,  the  widow  of  George  Fritts,  deceased, 
applies  for  the  appointment  of  commissioners  to  set  off  her 
dower  in  the  lands  whereof  her  husband  died  seized,  situ- 
ated in  the  counties  of  Hunterdon  and  Warren.  The  peti- 
tion gives  no  intimation  of  the  existence  of  any  obstacle 
or  objection  to  the  judicial  action  which  it  invokes.  The 
respondent  insists  that  the  petitioner  is  barred  of  her  dower 
by  an  oral  ante-nuptial  settlement  or  agreement  for  jointure. 

It  appears,  by  the  answer,  that  Mr.  Fritts  left  a  valid  will, 
in  which  he  states  that  there  was  such  a  settlement,  and 
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makes  provision  for  it,  and  also  makes  an  additional  provi- 
sion for  his  widow,  declaring,  however,  that  those  provisions 
are  to  be  in  lieu  of  her  dower  in  his  real  estate.  It  also 
appears  that  the  petitioner  has,  since  her  husband's  death, 
released  her  dower  in  part  of  his  lands,  in  consideration  of 
the  interest  of  one-third  of  the  purchase-money  for  life.  It 
is  not  alleged  that  she  did  not  file  her  dissent  to  release  the 
provision  made  for  her  by  the  will  in  lieu  of  dower.  She 
does  not  appear  to  have  accepted  it. 

Whether  there  exists  an  equitable  bar  or  not,  will  not 
be  considered  in  these  proceedings.  The  party  seeking  to 
avail  himself  of  such  a  bar,  will  be  left  to  his  recourse  to 
equity  for  relief  in  that  respect.  The  petitioner  does  not 
admit  the  existence  of  the  agreement,  but  denies  it,  and  she 
denies  its  validity,  if  established,  to  bar  her  claim  of  dower. 
There  is,  however,  an  objection  to  making  an  appointment 
of  commissioners  as  the  case  stands.  A  guardian  ad  litem 
must  first  be  appointed  for  the  infant  devisees.  Pierson  v. 
Bitchener,  10  C.  E.  Gr.  129. 


CASES  ADJUDGED 

IN    THE 

COURT  OF  ERRORS  AND  APPEALS 

Of  the  State  of  New  Jersey, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 

MARCH  TERM,  1880. 


Lloyd  Chamberlain,  appellant, 

v. 

William  Z.  Larned,  receiver,  and  others,  respondents. 

1.  If  a  court  is  incidentally  informed,  or  has  reason  to  believe,  that 
its  process  has  not  been  properly  executed,  and  that  injustice  is  likely 
to  ensue,  it  is  proper  for  it,  of  its  own  motion,  to  interfere  temporarily 
so  that  the  matter  can  be  inquired  into. 

2.  When  a  sheriff,  without  instructions,  adjourned  the  sale  of  valu- 
able property  from  week  to  week  in  his  office,  and  then  sold  without 
any  further  advertisement,  it  appearing  that  the  owner  of  the  property 
sold  had  been  misled  by  such  course,  and  was  unaware  of  the  sale, — 
Held,  that  it  was  proper  to  set  such  sale  aside  upon  equitable  terms. 

3.  The  neglects  of  a  receiver  appointed  by  the  court  will  not  be 
regarded,  in  all  cases,  as  the  neglects  of  the  parties  whose  interests  he 
has  in  charge. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Trustees  £c.  v.  N.  J.  West  Line  B.  B.  Co.,  3  Stew.  494. 


Note. — In  Patten  v.  Stewart,  26  Ind.  395,  a  sale  of  lands,  after  an 
injunction  staying  such  sale  had  been  dissolved,  on  a  day  to  which  it 
had  been  orally  adjourned  pending  such  injunction,  was  held  void. 
See,  also,  Montgomery  v.  Barrow,  19  La.  An.  169 ;  Williams  v.  Barlow,  jfi 
Ga.  580.— Rep' 
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Mr.  T.  N.  Mc Carter,  for  appellant,  cited: 

Randolph  v.  A.  J.  West  Line  B.  B.  Co.,  1  Stew.  Jfi ;  Hewitt 
v.  Montclair  Railway  Co.,  10  C.  E.  Gr.  392;  Wilkins  v.  Kirk- 
bride,  12  C.  E.  Gr.  93,  and  cases  there  cited ;  Barkhurst  v. 
Corey,  3  Stock.  233-6  ;  Hayes  v.  Stiger,  3  Stew.  196,  and  cases 
there  cited;  Wheeler  v.  Kirtland,  12  C.  E.  Gr.  333;  Simmons 
v.  Vandegrift,  Sax.  55;  Conover  v.  Walling,  2  Me  Cart.  173; 
Wilson  v.  Bellows,  3  Stew.  82  ;  Nichols  v.  Dissler,  2  Vr.  Ifil. 

Mr.  Eredtriek  T.  Frelinghuysen,  for  respondents,  cited : 

Borer  on  Judicial  Sales  (2d  ed.)  §  545 ;  Lefecre  v.  Laraway, 
22  Barb.  167,  175;  2  Dan.  Ch.  Br.  {4th  ed.)  1462,  1463 ; 
Williamson  v.  Hyer,  4  Wend.  175  ;  Rowley  v.  Van  Bethuysen, 
16  Wend.  382  ;  Black  v.  Lamb,  1  Beas.  108  ;  Moore  v.  Baggi, 
5  Stew.  273;  Garr  v.  Hill,  1  Hal.  Ch.  639;  Begas  v.  Hosack's 
Ex'rs,18  Wc^J.  329;  Meyer  v.  Bishop,  12  C.  E.  Gr.  11$ ; 
Cummins  v.  Little,  1  C.  E.  Gr.  48;  Sugg  v.  Thrasher,  30 
Miss.  135  ;  Collins  v.  Frazier,  27  Ind.  477;  Blood  v.  Martin, 
-21  Ga.  127 ;  Herman  on  Executions,  p.  610  ;  High  on  Injunc- 
tions §  269. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  appellant  in  this  case  is  the  purchaser  at  a  foreclosure 
sale.  The  sale  in  question  was  made  by  the  sheriff",  and, 
before  the  delivery  of  a  deed  by  the  officer,  was  set  aside  .by 
the  chancellor;  and  it  is  the  propriety  of  this  order  which 
is  called  in  question  on  this  review. 

At  the  threshold  of  the  inquiry  here,  the  counsel  of  the 
respondent  objects  to  the  jurisdiction  of  this  court,  for  the 
reason  that  such  an  order  as  this  is  not  appealable.  The 
ground  assigned  for  this  position  is,  that  such  an  order  is 
only  incidental  to  the  proceedings,  and  is  not  definitive  of 
any  established  right.  But  this  contention,  I  think,  is 
plainly  unfounded.  A  purchaser  at  an  official  sale  becomes 
invested   with   a   fixed   and    definite   legal  right,  which   is 


5  Stew.]  MARCH  TERM,  1880.  297 

Chamberlain  v.  Earned. 

recognized  and  enforced  by  the  law,  and  of  which  he  cannot 
be  deprived  except  upon  some  legal  or  equitable  ground.  The 
consequence,  therefore,  is,  that  if  such  right  be  capriciously 
abrogated,  or  its  enforcement  refused,  without  just  cause, 
he  is,  in  legal  contemplation,  injured,  and,  as  to  him,  the 
order  producing  such  an  injurious  result  is  final  in  its  nature. 
If  such,  then,  be  the  position  of  this  appellant,  and  this  is 
his  contention,  he  is  obviously  a  person  aggrieved  by  an 
order  or  decree  of  the  court  of  chancery,  and,  by  force  of 
the  statute,  has  a  right  to  apply  to  this  court  for  the  redress 
of  his  wrong.  The  decisions  are  pointed  to  this  effect.  In 
the  case  of  National  Bank  of  the  Metropolis  v.  Sprague,  6  C. 
E.  Gr.  438,  an  appeal  was  held  to  be  properly  taken  from 
an  order  of  the  chancellor  refusing  to  set  aside  a  sale,  the 
reason  assigned  for  such  decision  being  that  the  matter 
involved  in  such  an  order  did  not  rest  in  discretion.  In  the 
opinion  read  in  that  case,  it  is  expressly  said  that,  on  such 
an  occasion,  the  chancellor  "  has  no  discretion  in  the  deci- 
sion, but  must  determine  according  to  the  settled  rules  of 
law  and  equity."  The  judgment  in  Smith  v.  Alton,  7  C.  E. 
Gr.  572,  is  of  the  same  complexion.  These  were  appeals  in 
which  the  owners  of  the  property  sold  were  the  actors;  but 
that  is  an  immaterial  circumstance,  for  it  would  seem  incon- 
sistent with  all  rational  principles  to  maintain  that,  in  such 
a  respect,  the  owner  of  the  property  stands  upon  a  higher 
ground  than  the  purchaser.  If  the  motion  to  set  aside  the 
sale  be  not  a  matter  of  discretion,  when  urged  by  the  owner, 
neither  can  it  be  such  when  resisted  by  the  buyer.  But  as 
the  point  is  settled  by  copious  authority,  it  is  not  necessary 
to  discuss  further  its  principles.  The  doctrine  is  stated  by 
Daniel,  in  his  Chancery  Practice,  p.  14-61,  in  these  words : 
"  It  has  also  been  determined  by  the  house  of  lords,  that  a 
purchaser  under  a  decree,  though  no  party  to  the  suit,  may 
appeal  from  an  order  setting  aside  a  bidding  and  ordering 
a  new  sale."  The  cases  cited  in  support  of  this  are  Ryder  v. 
Earl  Gower,  6  JBro.  P.  C.  306,  and  Barlow  v.  Osborn,  6  H.  of 
L.  Cos.  556.     In  the  state  of  New  York,  during  the  time  of 
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the  old  court  of  errors,  an  appeal  of  this  character  was  enter- 
tained in  the  case  of  Collier  v.  Whipple,  13  Wend.  221^.  The 
same  course  is  recognized  in  the  supreme  court  of  the  United 
States  in  Blossom  v.  Milwaukee  $•  C  B.  Co.,  1  Wall.  656,  2 
Wall.  234. 

The  order  in  question  was  the  proper  subject  of  an  appeal 
on  the  part  of  the  purchaser. 

The  merits  of  the  order  setting  aside  this  sale  are,  there- 
fore, to  be  considered  and  disposed  of. 

The  facts  can  be  fully  ascertained  by  referring  to  the 
opinion  of  the  chancellor,  so  that  it  is  .not  necessary  that 
they  should  be  restated  in  detail.  Only  a  few  of  them  are 
important,  in  my  judgment,  and  I  shall,  therefore,  confine 
my  attention  to  such  of  them  as  are  deemed  of  that  character. 

The  fee  of  the  property  mortgaged,  and  which  was  sold, 
was  claimed  by  Mr.  Larned  as  the  receiver  of  the  West  Line 
Railroad  Company.  It  consisted  of  a  tract  situated  in  Coni- 
munipaw  Cove,  part  of  which  had  been  reclaimed,  the  residue 
being  still  under  water.  In  the  foreclosure  suit,  this  land 
was  advertised  for  sale  on  the  27th  of  January,  1876;  it  was 
not  sold  until  nearly  three  years  afterwards,  the  sale  having 
been  adjourned  from  week  to  week.  The  sale  finally  took 
place  on  the  26th  of  December,  1878,  there  having  been  one 
hundred  and  fifty-three  adjournments.  These  postpone- 
ments had  been  made  by  the  sheriff  of  his  own  motion,  the 
attorney-general,  who  represented  The  Trustees  for  the  Sup- 
port of  Public  Schools,  who  were  the  complaiuants  in  the 
foreclosure  suit,  being  unaware  of  the  course  thus  taken  by 
the  officer.  The  property  brought,  at  this  sale,  the  sum  of 
$123,000,  being  struck  off  to  the  appellant,  as  the  agent  of 
the  Easton  and  Amboy  Railroad  Company. 

The  reason  of  this  prolonged  delay  in  selling  this  property 
was,  because  the  title  was  under  a  cloud.  The  receiver  of 
the  New  Jersey  Central  Railroad  Company,  in  behalf  of 
that  corporation,  claimed  these  premises  under  an  alleged 
paramount  right,  and,  as  it  was  obvious  that  such  a  conten- 
tion impaired  the  marketable  value  of  the   property,  the 
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receiver  of  the  West  Line  road  had  been  prevented,  on  this 
ground,  by  the  order  of  the  chancellor,  from  disposing  of  it 
at  public  sale.  This  prohibition  had  occurred  between  the 
day  of  sale  designated  in  the  sheriff's  advertisement  and  the 
day  on  which  the  sale  took  place.  During  this  same  inter- 
val, the  receiver  of  the  Central  road  had  prevented  the 
sheriff  from  selling,  by  an  injunction  issued  out  of  the 
circuit  court  of  the  United  States.  It  was  upon  the  dissolu- 
tion of  this  injunction  that  the  sheriff  proceeded  to  make 
the  sale  above  mentioned. 

It  thus  appears  that  the  sheriff's  sale  took  place  on  the 
26th  of  December,  1878.  The  deed  was  to  be  delivered  on 
the  2d  of  the  following  January.  On  the  30th  of  December, 
the  chancellor  wrote  a  letter  to  the  sheriff,  stating  that 
application  had  been  made  to  him  for  time  to  bring  in  a 
petition  to  set  aside  this  sale,  on  the  ground  of  misappre- 
hension as  to  the  time  of  the  sale  on  the  part  of  some  parties 
interested,  and  instructing  the  officer  to  defer  the  delivery 
of  the  deed  for  one  week  from  the  date  of  such  com- 
munication. 

It  is  this  direction  to  the  sheriff  that  forms  the  subject  of 
the  first  exception  taken  in  behalf  of  the  appellant,  to  the 
proceedings  in  the  court  of  chancery.  The  contention  on 
this  point  was  pressed  with  unwonted  vehemence,  the  argu- 
ment being  that  the  course  pursued  in  this  particular  by  the 
chancellor  was  irregular  and  illegal;  that  the  statute 
imposed  the  duty  on  the  sheriff  to  deliver  a  deed  to  the 
purchaser  on  the  stipulated  day ;  that  the  right  to  such  deed 
was  a  right  vested  in  the  purchaser,  of  which  he  could  not 
be  deprived  except  by  due  process  of  law,  and  that  this 
letter  to  the  sheriff  cannot,  in  any  just  sense,  be  said  to  be 
such,  due  process.  But  it  is  the  opinion  of  this  court  that 
this  contention  is  not  supported  by  right,  reason,  or  by  any 
principle  that  regulates  equitable  procedures.  It  is  true 
that  a  purchaser  at  a  sheriff's  sale  acquires  a  vested  right, 
which  is,  like  all  other  legal  rights,  indefeasible  except  by 
the   operation    of  legal   methods;    but   then    one    of  such 
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methods  is  the  judgment  of  the  court  under  whose  order 
such  sale  has  occurred,  in  the  exercise  of  its  supervision 
over  the  execution  of  its  own  process.  Such  power  of  super- 
vision is  one  of  the  essential  prerogatives  of  a  court,  and  it 
is  a  mistake  to  suppose  that  it  can  be  exercised  only  when 
it  has  been  appealed  to  in  a  formal  manner  by  a  party  alleg- 
ing himself  to  have  been  injured.  The  court  executes  its 
decree  by  the  hand  of  its  officer,  and  it  is,  therefore,  part  of 
its  official  obligation  to  see  that  such  act  is,  in  all  respects, 
properly  performed.  When  a  party  is  wronged,  in  such  an 
instance,  it  is  the  power  of  the  court  that  is  abused,  and  it 
would  be  strange  indeed  if,  in  whatever  way  such  abuse 
might  be  made  to  appear,  the  court  could  not,  by  its  spon- 
taneous action,  rectify  the  proceeding  and  repair  the  wrong. 
If  the  court,  deriving  its  intelligence  from  any  source,  has 
reason  to  believe,  or  to  apprehend,  that  its  process  has  been 
misused,  and  the  circumstances  are  such  as  to  raise  a 
reasonable  presumption  that  such  misuse  will  be  detri- 
mental to  the  legal  rights  or  equities  of  the  persons  inter- 
ested, it  would  seem  that  no  judicial  duty  was  more  plain 
than  the  duty  of  the  judge,  either  on  his  own  motion  or  at 
the  instance  of  a  party,  to  put  on  foot  an  inquiry  into  the 
affair.  Knowledge  of  the  single  fact  that  a  property  of  this 
value  had  been  sold  under  an  obsolete  advertisement  after 
adjournments  in  the  sheriff's  office  for  nearly  three  years, 
was  of  itself  sufficient  to  raise  a  rational  distrust  with  respect 
to  the  propriety  of  such  a  procedure,  and  to  call  for  such  a 
measure  of  intervention  by  the  court  as  was  requisite  to 
bring  the  matter  sub  judice.  In  the  present  case,  the  chan- 
cellor having  become  apprised  of  the  situation,  and  of  the 
desire  of  some  of  the  persons  interested  to  have  the  proceed- 
ing reviewed,  by  his  letter  arrested  the  action  of  the  sheriff 
for  the  space  of  three  days,  so  as  to  afford  an  opportunity  to 
effect  that  purpose;  and,  in  the  opinion  of  this  court,  that 
step  was  as  legal  as  it  was  judicious.  The  purchaser  had 
taken  his  right  subject  to  such  revision,  and  could  not 
justly  claim  to  hold  his  purchase  if  the  sale  turned  out  to  be 
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inequitable  by  reason  of  accident,  mistake,  or  the  omissions, 
misconduct  or  neglects  of  the  officer  in  making  it. 

Neither  does  it  appear  to  this  court  that  the  subsequent 
order  of  the  chancellor  setting  aside  this  sale,  is  inequitable. 
The  conduct  of  the  sheriff,  almost  of  necessity,  made  the 
sale  a  surprise  to  the  parties  interested.  Such  conduct  was 
irregular  and  unusual  in  the  extreme.  The  attorney- 
general,  who  represented  the  complainants  in  the  foreclosure 
suit,  had  instructed  the  sheriff  to  discontinue  his  adjourn- 
ments, and,  in  disregard  of  such  order,  they  were  continued, 
and,  to  the  surprise  of  the  attorney-general,  he  was  so 
informed  just  before  the  day  of  sale.  But  for  such  notifica- 
tion he  would  have  been  as  much  led  astray  with  respect  to 
these  proceedings  as  it  now  appears  the  other  parties  were. 
There  can  be  no  doubt  that,  in  point  of  law,  the  title  of  this 
purchaser,  if  allowed  to  stand  in  this  case,  would  be  good, 
and  yet  the  sheriff,  in  making  these  adjournments,  in  defi- 
ance of  his  instructions,  took  upon  himself  an  unusual  and 
perilous  responsibility,  for  he  plainly  rendered  himself  liable 
to  amercement.  But  it  is  enough  to  say,  in  this  case,  that 
the  course  pursued  by  this  officer  was  such  as  naturally  had 
the  effect  of  throwing  the  receiver,  Mr.  Larned,  and  the 
other  parties  interested,  off  their  guard,  and  that,  in  point 
of  fact,  it  appears  that  they  were  misled  by  it.  The  affi- 
davits, also,  satisfactorily  show  that  there  is  just  ground 
for  believing  that  the  property  has  not  produced  anything 
like  its  real  value,  and,  under  these  circumstances,  the  ques- 
tion arises,  Why  should  this  sale  be  permitted  to  stand  ? 
The  principal  reason  urged  in  favor  of  establishing  the  pro 
ceeding  is,  that  Mr.  Larned,  the  receiver,  was  culpably 
negligent  in  not  ascertaining  to  a  certainty  whether  the 
adjournments  had  been  discontinued  by  the  officer.  But 
who  would  have  imagined,  after  the  lapse  of  nearly  three 
years,  that  these  continuances  had  been  kept  up  all  that 
time,  week  after  week,  in  the  private  office  of  the  sheriff. 
It  seems  to  me  that  it  was  entirely  reasonable  to  conclude, 
as  all    the  parties,  including  the  attorney-general  himself, 


302        COURT  OF  ERRORS  AND  APPEALS.      [32  Eq. 

Palys  v.  Jewett. 

did  conclude,  that  this  property,  according  to  the  usual 
course ,  would  be  re-advertised  for  sale.  But  even  if,  in 
such  a  particular,  some  inattention  or  indiscretion  were 
attributable  to  this  receiver,  it  would  not  affect  the  result, 
for  the  receiver  is  as  much  an  officer  of  the  court  as  the 
sheriff  is.  He  is  not  an  agent  chosen  by  the  parties,  and 
they  have  a  right  to  appeal  to  the  court  that  put  him  in  his 
place  of  trust,  to  protect  them,  as  far  as  possible,  against 
his  miscarriages. 

It  also  appears  that  the  order  appealed  from  wTas  made 
upon  the  most  equitable  grounds  practicable,  the  rights  of 
all  parties  being  carefully  protected.  The  installment  paid 
by  the  purchaser,  on  his  bid,  was  ordered  to  be  returned  to 
him,  and  a  well-secured  bond  taken,  guaranteeing  that,  on 
a  resale,  this  property  should  produce  the  whole  of  the  claim 
due  and  to  grow  due  to  the  Trustees  for  the  Support  of 
Public  Schools,  principal,  interest  and  costs. 

This  order  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


Joseph  Palys 

v. 

Hugh  J.  Jewett,  receiver. 


1.  A  person  having  a  legal  cause  of  action  sounding  merely  in  tort, 
against  a  receiver  appointed  by  the  court  of  chancery,  has  a  right  to 
pursue  his  redress  by  an  action  at  law. 

2.  Such  action  cannot  be  brought  without  the  permission  of  the 
chancellor,  but  such  permission  cannot  be  refused,  unless  the  claim 
preferred  be  manifestly  unfounded  and  vexatious. 

3.  The  power  of  the  chancellor  in  this  resjiect  considered. 

Note. — No  brief  on  the  part  of  the  respondent  in  this  case  was 
furnished  the  reporter. — Rep. 
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4.  As  the  right  of  the  chancellor  to  sanction  the  bringing  of  the 
action,  conferred  a  scintilla  of  jurisdiction  over  the  case,  and  the  par- 
ties proceeded  to  try  the  cause  before  the  vice-chancellor, — Held,  that 
the  court  of  appeals  could  lawfully  exercise  its  jurisdiction  by  way  of 
review,  and,  the  decree  being  reversed,  the  complainant's  damages  were 
ascertained  and  adjudged  to  him  on  this  appeal. 

5.  The  facts  discussed  with  respect  to  the  question  of  contributory 
negligence. 

On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Palys  v.  Erie  Railway  Co.,  3  Stew.  604-. 

Mr.  Ruser  and  Mr.  McCreery,  for  appellant. 

Mr.  C.  Parker,  for  respondent. 

This  was  a  suit  against  the  defendant,  as  the  receiver  of 
the  Erie  Railway,  for  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  by  reason  of  the  negligence  of  the 
employes  of  the  receiver  in  the  management  of  a  train  of 
cars. 

The  trial  took  place  before  the  vice-chancellor,  who  found 
against  the  plaintiff.     This  decision  was  appealed  from. 

Mr.  Ruser  and  Mr.  McOreery,  for  appellants,  cited,  on  the 
point  of  contributory  negligence: 

Bonnel  v.  D.  L.  £  W.  R.  R.  Co.,  10  Vr.  189 ;  Ernst  v. 
Hudson  River  R.  R.  Co.,  39  N.  Y.  61,  32  How.  Pr.  61;  Bei- 


Note. — The  court  of  chancery  seems  formerly  to  have  had  jurisdic- 
tion in  cases  of  assaults  and  trespasses,  which  were  cognizable  at  com- 
mon law,  but  for  which  the  party  complaining  was  unable  to  obtain 
redress  in  consequence  of  the  protection  afforded  the  offender  by 
some  powerful  baron,  sheriff  or  other  officer  of  the  county  where  the 
offence  occurred.     1  Story  Eq.  Jur.  \  IfS. 

The  rule  that  where  there  is  no  adequate  legal  remedy,  the  court 
of  chancery  supplies  the  defect,  only  applies  to  common  law,  and  not 
to  statutory,  rights.  Janney  v.  Buell,  55  Ala.  Jf08 ;  Ryves  v.  Wellington, 
9  Beav.  579;  Atfy-Gen.  v.  Sheffield  Co.,  S  DeG.  M.  &  G.  320;  Winihrop  v. 
Lane,  3  Desauss.  325,  note ;  Elorn  v.  Waldo,  6  Jones  Eq.  Ill;  Fletcher  v. 
Hooper,  32  Md.  210;  Niagara  Bridge  Co.  v.  Great  Western  E.  R.  Co.,  59 
Barb.  212. 
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segel  v.  N.  Y.  Central  R.  R.  Co.,  34  N.  Y.  622;  Davis  v.  N. 
Y.  Central  R.  R.  Co.,  47  N.  Y.  400,  40  N.  Y.  9;  Newson  v. 
N.  Y.  Central  R.  R.  Co.,  29  N.  Y.  390;  Dolan  v.  Del  $>  Had. 
Can.  Co.,  71  N.  Y.  285;  Wilds  v.  Hudson  River  R.  R.  Co.,  29 
N.  Y.,  315  ;  Con.  Imp.  Co.  v.  Stead,  5  Otto  167 ;  Aaron  v.  Sec- 
ond Avenue  R.  R.  Co.,  2  Daly  127,  30  How.  Pr.  219;  Del.  R 
R.  Co.  v.  Van  Sternberg,  17  Mich.  99;  Pitts.  $c.  R.  R.  Co.  v 
Dunn,  56  Pa.  St.  280  ;  Mil.  $c.  R.  R.  Co.  v.  Hunter,  11  Wis 
160 ;  Kennedy  v.  Mayor,  73  N.  Y.  365 ;  Macauley  v.  Mayor, 
67  N.  Y.  602;  Weber  v.  N.  Y.  Cent.  R.  R.  Co.,  58  N.  Y. 
451,  67  N.  Y.  587 ;  Durant  v.  Palmer,  5  Dutch.  544  ;  Temper- 
ance Hall  v.  Giles,  4  Vr.  260  ;  Runyon  v.  Bordine,  2  Gr.  472 ; 
Dygert  v.  Schenck,23  Wend.  446  ;  Con.  v.  Smith,  18  N.  Y.  79; 
Wood  v.  Mears,  12  Md.  515;  Jones  v.  Chambry,  4  N.  Y.  63; 
Ploeldterlt  v.  Mayor  £c.  (N.  Y.  Ct.  App.)t  10  Alb.  L.  J.  186; 
Jones  v.  R.  R.  Co.,  107 -Mass.  261 ;  Judd  v.  Fargo,  Id.  264; 
House  v.  Metcalf,  27  Conn.  631;  Coulter  v.  Am.  Mer.  Un 
Ex.  Co.,  56  N.  Y.  588;  Dyer  v.  E.  R.  R.,  71  N.  Y.  235;  N. 
J.  R.  R.  Co.  v.  West,  3  Vr.  91,  4  Vr.  430. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

In  looking  into  the  propriety  of  trying  a  case  of  this  kind 
in  chancery,  I  find  in  the  precedents  no  warrant  whatever 

Past  torts  cannot  be  redressed  in  equity.  Monk  v.  Harper,  S  Edw. 
109;  Owen  v.  Ford,  49  Mo.  436;  Cobb  v.  Smith,  16  Wis.  661. 

A  mere  tort  as  to  personal  property  gives  no  jurisdiction  {Davidson 
v.  Floyd,  15  Fla.  667;  Long  v.  Barker,  85  III.  431;  Du  Pre  v.  Williams,  5 
Jones  Eq.  96 ;  Taylor  v.  Turner,  87  III.  296 ;  Quinney  v.  Stockbridge,  SS 
Wis.  502)  ;  unless  joined  with  some  equitable  ground  of  intervention, 
as  account  (Pearce  v.  Bruce,  38  Ga.  44-b)- 

Mere  negligence  on  the  part  of  agents  or  others  acting  in  a  fiduciary 
capacity,  confers  no  jurisdiction  [Taylor  v.  Ferguson,  4  Harr.  &  Johns. 
46 ;  Vose  v.  Philbrook,  S  Story  335 ;  Furlow  v.  Tillman,  21  Ga.  150  ;  Puss 
v.  Wilson,  22  Me.  207  ;  Odell  v.  Mundy.  59  Ga.  6 41 )  ;  aliter,  if  fraud  be 
mixed  with  such  negligence  (Seabrook  v.  Underwriters,  43  Ga.  588)  ;  and, 
it  seems,  the  chancellor  may  remove  a  coroner  from  office  for  neglect 
of  duty  [ParneWs  Case,  1J&W.  451  ;  Pasley's  Case,  3  Dr.  &  War.  34) ; 
but  will  not  restrain  a  party  from  dismissing  an  employe  [Thomas  v. 
Supervisors,  56  III.  351.      See   Hugg  v.    Camden,  2  Stew.  6 ;  Butcher  V. 
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for  such  a  practice.  Such  a  course  is  contrary,  as  it  would 
appear,  to  fundamental  rules.  It  is  not  too  much  to  say  that 
damages  of  this  kind  have  never  been  ascertained  in  an 
English  court  of  chancery.  1  do  not  find,  even  in  this 
country,  where  a  looseness  of  practice  has  supervened,  inci- 
dent to  the  coalescence  of  law  and  equity  in  the  same  tribu- 
nal, a  single  instance  in  which  such  a  procedure  appears. 

The  general  rule  undoubtedly  is,  that  damages,  as  such, 
will  not  be  ascertained  in  equity.  Chief  Baron  Gilbert,  in 
his  Forum  Romanum,  thus  expresses  this  inability — his 
words  are:  "And  it  is  a  general  rule  that  whenever  the 
matter  of  the  bill  is  merely  damages,  there  the  remedy  is  a1 
law,  because  the  damages  cannot  be  ascertained  by  the  cons, 
of  the  chancellor"  This  is  the  language  of  the  derisions, 
both  ancient  and  modern.  It  is  true  that  there  are  excep- 
tions to  this  rule,  but  those  exceptions  plainly  show  its  gen- 
erality and  force.  Such  exceptions  rest  on  the  ground  of  a 
convenience  very  nearly  akin  to  a  necessity.  The  compen- 
sation afforded  sometimes  on  bills  for  specific  performance, 
is  one  of  such  exceptive  instances,  and  yet  even  in  such 
class  the  dominance  of  the  general  principle  is  conspicuous, 
for  there  is  everywhere  running  through  the  decisions  an 
assertion  or  implication  of  the  inadaptation  of  a  court  of 
equity  to  the  admeasurement  of  damages  in  their  less  tan- 
gible forms.     The  remedy  in  equity  has  been,  substantially, 


Camden,  Id.  JflS ;  Sheridan  v.  Colvin,  78  III.  237 ;  Youngs  v.  Hansom,  81 
Barb.  If9)  ;  chancery  will  prevent  an  indictment,  arrest  or  other  inter- 
ference with  its  officers  for  any  irregularity  &c.  in  carrying  out  its 
decrees  (Batchelor  v.  Blake,  1  Hog.  98:  Hyde  v.  Holmes,  3  Moll.  873  ; 
Turner  v.  Turner,  15  Jur.  218.  2  E.  L.  i:  E.  130;  Pelhaw  v.  A"  wcastle,  3 
Swanst.  289 ;  Walker  v.  Micklethwa.it,  1  Dr.  &  Sm.  Jf9  ;  York  v. 
2  Atk.  302 ;  Aston  v.  Heron.  2  Myl.  &  K.  390 ;  Chalie  v.  Pickering.  1  A", 
749;  Mackayv.  Blanket,  9  Paige  437;  Win  field  v.  Bacon,  24  Barb.  154; 
Foot  v.  Sprague,  12  How.  Pr.  855;  Peck  v.  Crane,  25  Vt.  1J,6  ;  Mills  v. 
Kispert,  21  Wis.  387)  ;  and  enjoin  the  preaching  of  a  sermon  on  the 
subject  of  a  pending  suit  (Mackett  v.  Conns,  24  W.  H.  845,  8  Cent.  L.  J. 
555)  ;  but  it  will  not  interfere  with  one  in  arrest  under  the  criminal 
process  of  another  court  (Stuart  v.  La  Salle  Co.,  83  III.  841-  See  Hall  v. 
ComWs,  81  How.  Pr.  287.  note)  :  or  his  bail  [Allen  v.  Hamilton,  9  Gratl. 
255)  ;  nor  issue  a  ne  exeat  simply  because  another  court  cannot  arrest 
the  defendant  (Schubert  v.  Bull,  4  Ch.  Sent.  (TV.  Y.)  83). 
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in  this  line  of  examples,  confined  to  cases  in  which  the  com- 
pensation or  damages  to  be  awarded  were  simply  estima- 
tions of  the  value  of  lands  or  other  objects  of  the  senses. 
In  some  of  the  decisions  the  distinction  that  exists  between 
damages  of  this  latter  kind  and  damages  to  which  no  fixed 
standard  is  applicable,  is  sharply  defined.  Nelson  v.  Bridges, 
#  Beav.  S39,  has  this  aspect,  it  being  the  case  of  a  supple- 
mental bill  to  recover  compensation  for  stone  taken  from  a 
quarry,  to  which,  according  to  the  determination  on  the 
original  bill,  the  complainant  was  entitled;  but  Lord  Lang- 
dale  decided  that  the  complainant  must  bring  his  suit  at  law 
for  this  injury,  on  the  ground  that  not  only  an  account  of 
the  stone  which  had  been  taken  was  prayed  for,  but  also  an 
ascertainment  of  the  loss  that  the  complainant  had  sustained 
by  being  kept  out  of  the  use  of  the  quarry.  "  It  appears  to 
me,"  says  the  court,  "  that  the  defendants  are  correct  when 
they  say  this  is  a  case  of  damages  and  not  of  account, 
because  it  is  to  recover  something  which  cannot  be  ascer- 
tained by  taking  an  account  of  the  profits  made ;  it  is  to 
ascertain  the  amount  of  the  loss  which  the  plaintiff  has  sus- 
tained by  being  prevented  doing  that  which  it  has  been 
declared  he  was  entitled  to  do.  I  think  the  proper  mode 
of  assessing  the  amount  of  damage  will  be  to  require  the 
defendants  to  admit  such  facts  as  ar#  necessary,  and  to 
allow  the  plaintiff  to  bring  an  action  quantum  damnificatas" 


A  negro  may  not  obtain  his  freedom,  if  entitled  thereto,  in  chan- 
cery [Peters  v.  Van  Lear,  4  Gill  249 ;  Townshend  v.  Townshend.  5  Md.  287; 
Rumph  v.  Waring,  8  Rich.  Eq.  186.  See  Phebe  v.  Quillin,  21  Ark.  490) ; 
nor  can  officers  be  enjoined  from  arresting  a  man  drafted  into  the 
army,  although  the  use  of  the  writ  of  habeas  corpus  was  then  suspended 
(Kneedler  v.  Lane,  8  Grant's  Cas.  528  [by  a  divided  court,  howeverl). 

The  bishop's  removal  of  a  clergyman,  in  pursuance  of  an  ecclesi- 
astical decree,  can  only  be  enjoined  if  his  civil  rights  have  thereby 
been  taken  away  unjustly.  Walker  v.  Wainwright,  16  Barb.  4S6.  See 
Youngs  v.  Ransom,  81  Barb.  49. 

To  a  bill  to  restrain  defendant  from  making  disclosures  affecting 
complainant's  reputation,  on  the  ground  that  his  information  was 
obtained  confidentially,  he  answered,  setting  up  the  frauds  of  com- 
plainants in  their  usual  business  transactions,  and  prayed  a  discovery. 
—Held,  they  must  discover.  Gartside  v.  Ouiram,  8  Jur.  [N.  S.)  89.  See 
Derring  v.  Chapman,  11  How.  Pr.  882. 
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And  even  in  assuming  this  function,  in  this  contracted 
sphere,  the  principle  of  the  court  of  equity  was  to  call  in 
the  aid  of  a  jury  whenever  the  facts  were  uncertain  or  com- 
plicated. This  is  the  view  of  this  subject  presented  by 
Judge  Stoiy  in  the  chapter  of  his  Equity  Jurisprudence  in 
which  he  treats  of  the  topics  of  compensation  and  damages, 
and  in  which,  drawing  his  conclusions  from  the  authorities, 
he  asserts  the  correct  doctrine  to  be  that  damages  "  should 
be  ascertained  by  a  jury  rather  than  by  the  conscience  of  an 
equity  judge,"  and  "  that  the  just  foundation  of  equitable 
jurisdiction  fails  in  all  such  cases  when  there  is  a  plain, 
complete  and  adequate  remedy  at  law."  2  Story  Eq.  Jur. 
179*. 

And  it  is  to  be  observed  that  it  was  not  in  every  case  in 
which  the  exercise  of  such  a  jurisdiction  might  have  beei 
highly  convenient,  that  a  power,  even  to  this  limited  extent 
was  claimed.  In  cases  of  bills  for  specific  performance,  such 
an  authority  was  oftentimes  indispensable,  not  only  to  avoid 
multiplicity  of  suits,  but  in  order  to  enable  the  court  to  work 
out,  with  completeness,  an  equitable  result.  In  other  cases 
such  a  power  has  recentty  been  conferred  on  the  English 
court  of  chancery  by  express  legislation.  By  the  21  $  22 
Vic,  c.  27,  whenever  equity  has  cognizance  by  injunction 
against  any  breach  of  covenant,  contract  or  agreement,  or 
against  the  commission  or  continuance  of  any  wrongful  act, 


A  debtor  cannot  be  restrained  from  applying  for  his  discharge  as  an 
insolvent,  on  the  ground  that  he  has  removed  his  property  to  another 
state  in  order  to  avoid  paying  his  creditors  (Croom  v.  Davis,  6  Ala.  40. 
See  Fillingin  v.  Thornton,  J/,9  Ga.  384)  j  Dut  it  seems,  on  proper  grounds, 
a  plaintiff  at  law  may  be  enjoined  from  taking  tue  defendant's  body  in 
execution  {Frost  v.  Myrick,  1  Barb.  862.  See  Hays  v.  Ford,  55  Ind.  52  ; 
Paine  v.  Puttenham,  Dyer  806a). 

The  removal  of  a  corpse  from  a  common  burial-ground,  against  the 
relatives'  consent,  may  be  restrained.  Girard's  Case,  5  Pa.  Law  Journ. 
Pep.  68.  See  Wynkoop  v.  Wynkoop,  42  Pa.  St.  293 ;  6  Am.  Law  Rev.  182; 
10  Cent.  L.  J.  803. 

That  chancery  will  enjoin  repeated  illegal  arrests  that  interfere 
with  the  enjoyment  of  corporate  franchises,  see  Christie  v.  Bergh,  15 
Abb.  Pr.  {N.  'S.)  51:  also,  Davis  v.  Society,  16  Id.  78;  but  not  the 
warnings  of  persons  by  the  police  as  to  the  character  &c.  of  houses 
which  they  are  passing  [Prendorill  v.  Kennedy,  84  How.  Pr.  4I6  }   Gilbert 
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or  for  the  specific  performance  of  any  covenant,  contract  or 
agreement,  the  court  can,  if  it  sees  fit,  award  damages  to 
the  party  injured,  either  in  addition  to,  or  in  substitution 
for,  such  injunction  or  specific  performance;  and  such  dam- 
ages may  be  assessed  in  such  manner  as  the  court  shall 
direct.  Mr.  Daniel,  in  his  treatise  on  Chancery  Practice, 
prefaces  his  statement  of  the  change  thus  effected  with  the 
observation  that  "  formerly  the  court  of  chancery  had,  in 
no  case,  power  to  award  damages;"  and  nothing  can  more 
plainly  demonstrate  the  original  incompetence  of  the  court 
to  discharge  the  function  in  question,  than  this  enabling 
legislation,  when  viewed  in  relation  to  the  class  of  cases 
affected  by  it. 

It  is  also  apparent  that  the  current  of  decisions  in  this 
state  is  entirely  in  the  direction  of  the  line  of  practice  above 
described.  Copper  v.  Wells,  Sax.  10,  appears  to  be  the 
first,  in  order  of  time,  of  these  cases.  It  was  a  bill  for  spe- 
cific performance,  in  which  the  complainant  sought  compen- 
sation for  permanent  improvements  which  were  put  upon 
the  land  that  formed  the  subject  of  dispute.  Chancellor 
Vroom,  with  characteristic  niceness  of  perception,  points  to 
the  distinction  between  the  two  classes  of  damages  already 
connoted.  His  words  are :  "  But  there  is  a  wide  distinc- 
tion between  mere  damages  arising  from  the  non-perform- 
ance of  a  contract,  which  damages  may  be  partly  imaginary 


v.  Mickle,  4  Sand/.  Ch.  357  ;  Sterman  v.  Kennedy,  15  Abb.  Pr.  201 ;  Chicago 
v.  Wright,  69  IILS18). 

Threats  of  personal  violence  to  the  agents  and  employes  of  a  com- 
pany, if  they  persist  in  entering  defendant's  lands  and  building  their 
railroad  there,  as  they  have  a  right  to  do  by  their  charter,  does  not 
give  equity  jurisdiction  [Montgomery  &  W.  P.  P.  v.  Walton,  14  Ala. 207); 
so,  of  threats  by  a  purchaser  of  fixtures  to  enter  the  house  and  remove 
them,  a  breach  of  the  peace,  being  imminent  [Hamilton  v.  Stewart,  59 
TIL  330):  so,  of  threats  by  an  insolvent  person  to  have  complainant 
arrested  [Burch  v.  Cavanaugh,  12  Abb.  Pr.  [N.  S.)  410);  so,  of  threats  to 
bring  an  action  for  an  alleged  infringement  of  a  trade-mark  (  Wolfe  v. 
Burke,  56  N.  Y.  115) ;  so,  of  threats  to  bring  other  actions,  while  one 
was  pending,  to  recover  a  penalty  for  not  working  a  highway  [h.arlman 
v.  Heady,  57  Ind.  545);  so,  of forcible  entry  and  detainer  [Lamb  v.  Drew, 
20  Iowa  15:  Curd  v.  Farrar,  47  Iowa  504;  Hamilton  v.  Adams,  15  Ala. 
596;  McGuire  v.  Stewart,  1  Mon.  189;  Saunders  v.  Webber,  39  Cal. 
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and  partlj-  the  result  of  actual  or  supposed  inconvenience  or 
loss,  and  the  compensation  to  which  a  party  is  justly  enti- 
tled for  repairs,  or  beneficial  or  lasting  improvements  made 
to  property,  under  the  faith  of  an  engagement,  which  is 
afterwards  discovered  to  be  defective  in  itself,  or  impossible 
to  be  executed  by  the  default  of  the  opposite  party.  In  the 
one  case,  the  damages  can  be  properly  assessed  only  by  a 
jury,  upon  an  issue  of  quantum  damnificatus ;  in  the  other, 
the  compensation  may  be  safely  ascertained  by  an  inquiry 
before  a  master  or  commissioners,  or,  at  the  discretion  of  the 
court,  an  issue  may  be  awarded."  This,  it  is  evident,  was 
putting  the  matter  on  a  strictly  legal  footing,  as  it  asserted 
the  jurisdiction,  and  nothing  more  than  the  jurisdiction, 
which  had  been  exercised  by  the  English  chancellors  prior 
to  the  enactments  to  which  attention  has  just  been  called, 
and  at  the  same  time  it  rejected  that  extension  of  authority 
which  has  been  effected  by  force  of  such  enactments. 

And  this  same  doctrine  is  carried  through  the  subsequent 
train  of  decisions.  Among  these  is  the  judgment  in  Berry 
v.  Van  Winkle's  Ex'rs,  1  Gr.  Ch.  6269.  This  was  a  bill  by  a 
lessee  for  specific  performance,  and  it  claimed  compensation 
for  permanent  improvements  and  damages  occasioned  to 
the  complainant  from  having  been  cut  off,  by  the  act  of  the 
defendant,  "  from  his  usual  supply  of  water,"  and  by  having 
been  deprived  of  certain  other  facilities  to  which  he  was 


Comstock  v.  Henneberry,  66  111.  212  ;  Rapp  v.  Williams,  1  Hun  716 ;  Win- 
terjield  v.  Stauss,  24  Wis.  394).  A  liter,  where  an  equitable  ground  for 
interference  exists  {Crawford  v.  Paine,  19  Iowa  172 ;  Hillebrant  v.  Barton, 
89  Tex.  599;  Mclntyre  v.  Hernandez,  7  Abb.  Pr.  {N.  S.)  214). 

That  defendant  seduced  complainant's  infant  daughter,  and,  to 
avoid  redress  at  law,  fraudulently  disposed  of  his  property  and  then 
absconded,  gives  no  jurisdiction  [Meres  v.  Chrisman,  7  B.  Mon.  422)  ; 
nor,  that  the  defendant,  in  order  to  escape  his  statutory  liability,  as 
her  putative  father,  to  support  complainant,  had  removed  from  the 
state,  leaving  property  {Simmons  v.  Bull,  21  Ala.  501;  see  Furrillis  v. 
Crowther,  7  Dowl.  &  R.  612 ;  Moncrief  v.  Ely,  19  Wend.  405);  nor,  that 
defendant  maltreated  his  apprentice,  the  complainant  {Argles  v.  Hease- 
man.  1  Atk.  518). 

Penalties  for  violating  statutes  cannot  be  enforced  in  equity  {Kerr  v. 
Preston.  L.  R.  {6  Ch.  Div.)  468;  Hamersley  v.  Germantown  Co.,  8  Phila. 
314;  Hudson  v.   Thome,  7  Paige  261;  Schwab  v.  Madison,  49  Ind.  329- 
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entitled  under  his  contract.  But  this  latter  branch  of  the 
complainant's  claim  was  declared  by  the  court  to  be  beyond 
its  jurisdiction,  the  chancellor,  with  respect  to  the  general 
rule,  saying:  "In  all  cases  resting  in  damages  only,  it  is 
certainly  more  in  accordance  with  our  system  of  jurispru- 
dence that  they  should  be  ascertained  at  law,  where  the 
jury  can  pass  upon  them,  and  the  witnesses  are  seen  and 
examined  in  open  court." 

Of  the  same  legal  import  is  the  case  of  Hopper  v.  Lutkins, 
3  Gr.  Ch.  1^-9.  This  was  an  injunction  bill  to  restrain  a  suit 
at  law  on  a  note  given  for  the  purchase-money  of  a  tract  of 
land  which  the  defendant  had  conveyed  to  the  complain- 
ant, on  the  understanding  that  a  certain  dam,  then  erected, 
stood  at  its  proper  height,  and  that  the  complainant  had 
suffered  great  damage  by  not  being  able,  as  against  a  supe- 
rior legal  right,  so  to  maintain  it.  The  court  denied  its 
competency  to  entertain  such  a  question  with  respect  to 
damages,  remarking  that  such  a  matter  differed  fundamen- 
tally from  the  inquiry  which  arises  when  a  vendee  fails  to 
obtain  all  the  land  intended  to  be  conveyed,  and  in  which 
instance,  in  a  proper  case,  an  allowance  by  way  of  compensa- 
tion for  such  loss  will  be  made,  as  the  amount  of  such  com- 
pensation may  readily  be  made  in  equitable  modes.  This, 
again,  is  but  an  application  of  the  English  rule  as  it  origi- 
nally existed.     See  Iszard  v.  Mays  Landing  Co.,  4-  Stew.  511. 


West  v.  New  York,  10  Paige  539;  Wa.llo.ck  v.  Society,  67  N.  Y.  23;  Cohen 
V.  Goldsboro,  77  N.  C.  2;  Lamport  v.  Abbott,  12  How.  Pr.  340;  Gordon  v. 
Lowell,  21  Me.  251;  Moses  v.  Mobile,  52  Ala.  198;  Burnett  v.  Craig,  SO 
Ala.  135)  ;  nor  a  mandamus  be  enjoined  [Montague  v.  Dudman,  2  Ves.  Sr. 
396;  Neuse  River  Co.  v.  New  Berne,  6  Jones  20 % ;  Columbia  Co.  v.  Bryson, 
13  Fla.  281) ;  nor  a  certiorari  issued  [Berry  v.  Hardin,  28  Ark.  458)  ;  nor  a 
quo  warranto  (see  Atfy-Gen.  v.  Bank,  1  Hopk.  Ch.  354;  Lewis  v.  Oliver,  4 
Abb.  Pr.  121;  Campbell  v.  Taggart,  10  Phila.  443;  Tyack  v.  Brumley,  1 
Barb.  Ch.  519);  nor  a  prohibition  [Bean  v.  Pettengill,  2  Abb.  Pr.  (N. 
S.)  58). 

Although  chancery  has  no  jurisdiction  to  enjoin  the  prosecution 
of  a  crime  [2  Story's  Eq.  Jur.  \  893 ;  Holderstaffe  v.  Saunders.  6  Mod.  16 ; 
Emperor  of  Austria  v.  Day,  3  DeG.  F.  &  J.  253;  Cox  v.  Paxton,  17  Ves. 
829  ;  Sparhawk  v.  Union  Pass.  R.  R.,  54  Pa.  St.  401;  Joseph  v.  Burk,  46 
Ind.  59;  Gault  v.  Wallis,  53  Ga.  675;  Fletcher  v.  Hooper,  32  Md.  210; 
Campbell  v.  Scholfield,  2  Pittsb.  4^3  ;  Van  Rensselaer  v.  Griswold,  3  N,  Y. 
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It  will,  therefore,  be  observed  from  this  brief  review  of 
some  of  the  more  important  of  the  authorities,  that  even 
when  a  contract  had  been  broken,  it  was  the  general  prin- 
ciple of  equity,  as  it  existed  originally  in  England,  and  at 
all  times  in  this  state,  that  where  damages  were  of  an  intan- 
gible character,  they  could  not  be  admeasured  under  the 
authority  of  the  chancellor.  Nor  am  I  aware  that,  with 
respect  to  torts  to  the  person,  it  was  ever  so  much  as  sug- 
gested, within  such  jurisdictions,  that  the  compensation  to 
be  awarded  in  consequence  of  such  malfeasances  could,  by 
force  of  any  conjuncture  of  circumstances,  be  ascertained  in 
a  court  of  equity. 

Such,  then,  being  the  usual  principle,  the  question  remains, 
whether  it  becomes  modified,  or,  rather,  altogether  abol- 
ished, when  a  receiver  appointed  by  the  court  is  the  wrong- 
doer. The  actionable  injury  in  the  present  case  arose  from 
the  neglect  of  one  of  the  employes  of  such  receiver,  and  the 
inquiry,  therefore,  is,  whether  that  quality  of  the  transac- 
tion draws  to  the  court  of  equity  cognizance  of  the  litiga- 
tion. It  is  claimed  that,  under  such  a  form  of  proceeding, 
although  the  action  is  for  a  tort  to  the  property  and  person, 
the  chancellor  can,  in  his  discretion,  try  the  law  and  the 
facts  and  assess  the  damages.  We  have  seen  already  that, 
if  such  a  jurisdiction  exists  in  equity,  it  is,  to  a  very  remark- 
able degree,  inconsistent  with  the  ordinary  principles  on 


Leg.  Obs.  94)  ;  yet  the  drawing  of  a  legalized  lottery  may  be  restrained, 
if  irregular  {State  v.  Maury,  2  Bel  Ch.  141 ;  State  v.  Eddy,  Id.  269)  ;  or 
the  distribution  of  prizes  drawn,  on  which  proceedings  to  declare  them 
forfeited  have  been  begun  {People  v.  Kent,  6  Cal.  89)  ;  or  proceedings  on 
a  judgment  obtained  against  complainant  on  a  bond  to  which  his  name 
had  been  forged  {Reynolds  v.  Dothard,  7  Ala.  664;  Jameson  v.  Deshields, 
2  Graft.  4)  ;  or  a  conspiracy  to  defraud  complainant  {Dwinal  v.  Smith, 
85  Me.  379)  ;  or  a  nuisance  on  which  the  trial  of  an  indictment  is 
pending  (Raleigh  v.  Hunter,  1  Dev.  Eq.  12;  and  see  Atfy-Gen.  v.  CI 
18  Ves.  220;  Gilbert  v.  Mickle,  4  Sandf.  Ch.  557);  or  where  a  subse- 
quent indictment  is  not  for  exactly  the  same  injury  (Saul/,  v.  Browne, 
L.  R.  {10  Ch.  App.)  64);  or  where  an  embezzler  was  dead,  and  his 
widow  having  placed  his  money  in  the  bank  from  which  he  embezzled, 
began  proceedings,  as  administratrix,  to  recover  it,  and  to  an  injunc- 
tion by  the  bank  restraining  her,  she  demurred,  on  the  ground  that 
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which  a  court  of  this  class  proceeds,  and  that  in  this  depart- 
ment it  attempts  to  do  what  in  all  other  departments  it  is 
said  to  be  illy  adapted  to  do.  In  view  of  the  striking  incon- 
sistency, if  such  a  practice  exists  in  this  particular  class  of 
cases,  we  would  expect  to  find  strong  reasons  for  such  a 
diversity,  as  well  as  repeated  precedents  testifying  to  its 
prevalence ;  but,  upon  examination,  I  find  neither  such 
reasons  nor  such  precedents. 

It  does  not  seem  to  me  that  there  is  anything  in  the 
nature  of  the  affair  that  has  even  a  tendency  to  legitimate 
such  a  course.  The  claim  in  such  a  case  is  purely  a  legal 
one,  and  without  a  single  feature  distinguishing  it  from  the 
ordinary  matters  which  are  tried  at  common  law.  The 
plaintiff  must  recover,  if  he  recovers  at  all,  by  force  of  legal, 
and  not  of  equitable,  rules.  The  damages  are  not  suscep- 
tible of  any  exact  estimation,  their  only  measure  being 
an  experienced  judgment.  It  is  universally  admitted  that, 
according  to  the  theory  in  which  our  jurisprudence  is 
founded,  such  questions  are  not  adapted  to  the  judicial 
methods  of  a  court  of  equity:  such  questions  are  univer- 
sally, with  this  exception,  if  such  exception  exists,  confided 
to  the  courts  of  common  law.  Such  damages  as  these  have 
always  been  assessed  by  a  jury. 

Why,  then,  should  there  be  a  deviation,  in  these  particu- 
lar instance.-,  from  this  clearly-marked  track?     I  am  unable 


the  bill  alleged  a  felony  (Wickham  v.  Gatrill,  2  Sm.  &  Giff.  353.  See 
Crowne  v.  Baylis,  31  Beav.  351). 

So  an  ecclesiastical  court  may  entertain  a  suit  to  suspend  a  clergy- 
man, on  a  charge  that  constitute?  a  criminal  offence.  Burder  v. 
,  3  Curt.  822. 

Generally,  if  an  indictment  or  public  remedy  is  adequate,  equity  will 
not  interfere  [AtCy-Gen.  v.  Heishon,  3  (.'.  E.  Gr.  lf.10,  and  cases  cited  ; 
People  v.  Horlon,  5  Hun  516  ;  but  the  attorney-general  may,  semble,  sue 
in  equity,  even  tor  a  legal  demand  (Att'y-Gen.  v.  Galway,  1  Moll.  95; 
Atty-U<  .  v,  Ra  road  I  ..  35  Wis.  J/26.  See  Atfy-Gen.  v.  Tudor  Ice  Co., 
104  M 

In  the  following  cases  it  has  been  held  that  a  receiver  of  an  insolv- 
ent railroad  is  not  an  agent  or  servant  of  the  company,  and  hence  that 
tii"  company  is  not  liable  for  damages  occasioned  by  his  negligence 
while  operating  the  road:     Metz  v.  Buffalo  R.  R.  Co.,  58  X.  Y.  61;  Ohio 
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to  perceive  that  it  is  founded  in  any  circumstance  of  conve- 
nience, much  less  in  any  necessity.  The  settlement  of  these 
claims  in  the  common  mode,  by  a  suit  at  common  law,  in 
nowise  jars  with  the  due  execution  of  his  office  by  the 
receiver.  Such  a  suit  does  not  disturb,  or  even  affect,  the 
receiver's  possession  of  the  property  entrusted  to  him  by 
the  court,  for,  if  a  judgment  ensue,  it  cannot,  without  an 
application  to  the  chancellor,  be  enforced  by  levy  on  such 
property.  And,  for  the  same  reason,  it  does  not  interfere 
with  the  absolute  control  vested  in  the  court  of  equity  over 
the  property  sequestered.  It  tends  to  embarrass,  therefore, 
neither  the  court  nor  the  officer  of  the  court;  all  that  it  does 
is  to  settle  the  legal  right  and  the  amount  of  the  damages 
in  that  method,  which,  in  the  adjustments  of  our  legal  sys- 
tem, is  deemed  the  easier  and  the  better.  Nor  can  it  be 
overlooked  that  a  strong  argument  ab  inconvenienti  can  be 
urged  in  behalf  of  the  party  seeking  redress  against  this 
claim  of  equitable  cognizance.  It  certainly  imposes  great 
burthens  upon  such  a  litigant.  In  the  present  instance  the 
hearing  was  before  the  vice-chancellor,  and  the  testimony 
was,  therefore,  taken  viva  voce  ;  but  such  a  circumstance,  if 
this  species  of  jurisdiction  be  admitted,  is  not  a  necessary 
incident  to  the  proceeding  :  the  entire  testimony  may  be 
taken  in  writing  in  the  mode  customary  in  the  practice  in 
chancery :  and  to  try  a  question  of  tort  in  such  a  manner, 


R.  R.  v.  Davis,  23  Ind.  558  ;  Hopkins  v.  Connel,  2  Tenn.  Ch.  823;  Bell  v. 
Indianapolis  R.  R.,  53  Ind.  57;  Erwin  v.  Davenport,  9  Heisk.  Jf4 ;  State  v. 
Consolidated  R.  R.  Co.,  67  Me.  Jf!9.  Contra,  Lamphear  v.  Buckingham,  83 
Conn.  237 ;  Klein  v.  Jewett,  11  C.  E.  Or.  474,  12  C.  E.  Gr.  550  ;  White  v. 
Keokuk  R.  R.  {Iowa),  9  Cent.  L.  J.  497,  20  Alb.  L.  J.  455 ;  Meara  v.  Hoi- 
brook,  20  Ohio  St.  137.  See  Kinney  v.  Crocker,  18  Wis.  7\}  Davenport  v. 
Ala.  R.  R.,  2  Woods  519 ;  Safford  v.  People,  85  III.  55S ;  Allen  v.  Central 
R.  R.,  42  Iowa  683 ;  Daniels  v.  Hart,  118  Mass.  543.  Nor  is  the  receiver 
personally  liable  [Cardot  v.  Barney,  63  N.  Y.  281;  Camp  v.  Barney,  4 
Hun  373 ;  Kain  v.  Smith,  11  Hun  552  ;  Henderson  v.  Walker,  55  Ga.  4&1)  j 
although  such  company  is  liable  for  loss  as  a  earlier  [Blumenthal  v. 
Brainerd,  38  Vt.  402;  Morse  v.  Brain erd,  41  Vt.  550;  Paige  v.  Smith,  99 
Mass.  395  ;  Newell  v.  Smith,  49  \~t.  255  :  (  owdrey  v.  Galveston  R.  R.,  93 
U.  S.  352;  Nichols  v.  Smith,  115  Mass.  332;  Barter  v.  Wheeler,  49  N.  H. 
9  ;  Pearson  v.  Wheeler,  55  N.  H.  41)- — Rep. 
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would  be,  it  is  conceived,  both  expensive  and  unsatisfactory. 
It  is  certainly  not  too  much  to  say  that,  if  an  action  for 
negligence,  resulting  in  injury  to  the  person,  can  be  tried 
in  equity  as  well  as  it  can  at  law,  there  is  not  the  least 
propriety  in  maintaining  the  two  systems  in  their  distinct 
forms.  In  addition  to  these  defects,  the  party  injured,  iu 
order  to  reap  the  benefit  of  his  litigation,  would  be  obliged 
to  sustain  his  case  twice  upon  the  merits,  once  in  the  court 
below  and  once  in  this  court.  If  it  had  appeared  that  a  trial 
in  equity  of  a  matter  of  this  kind  had  possessed  the  merit  of 
convenience,  it  would  not  have  gone  far  in  establishing  a 
title  to  such  jurisdiction;  but  even  this  imperfect  support 
seems  to  be  wanting. 

With  regard  to  precedents  indicating  the  possession  of 
such  a  jurisdiction  by  courts  of  equity,  I  have  not  found 
one  wearing  such  a  semblance.  The  course  of  the  English 
chancery  on  this  subject  appears  not  to  have  been  settled 
until  a  comparatively  recent  period,  but  is  now  quite  clearly 
defined.  At  no  stage  of  such  practice  are  there  any  indica- 
tions, even  in  the  faintest  degree,  that  the  prerogative  was 
claimed  to  take  cognizance  of  all  the  litigations  in  which 
the  receiver  was  a  party.  The  power  exercised  was  this : 
to  prevent  the  property  put  in  trust  in  the  hands  of  the 
receiver  from  being  taken  from  him  without  the  assent  of 
the  court,  and  to  protect  that  officer  from  molestation  by 
baseless  litigation.  But  the  method  by  which  these  ends 
were  accomplished  was  not  by  an  assumption  of  jurisdiction 
over  all  actions,  whether  legal  or  equitable,  brought  against 
the  receiver,  but  by  the  expedient  of  requiring,  as  a  pre- 
requisite to  such  suits,  the  assent  of  the  chancellor.  When 
such  an  application  was  made,  unless  it  plainly  appeared 
that  the  alleged  right  of  action  had  no  foundation,  and  that 
the  proceeding  would  be  merely  vexatious,  the  .assent  of 
the  court  to  the  bringing  of  the  action  was  given,  not  as  a 
matter  of  grace,  but  ex  debito  justitia.  Neither  in  any  case, 
nor  in  any  judicial  expression,  have  I  found  any  indication 
of  a  claim  on  the  part  of  the  chancellor  of  a  right  to  try 
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questions  of  tort,  and,  with  respect  to  all  doubtful  legal 
questions,  it  has  ever  been  the  right  of  the  party  litigating 
with  the  receiver  to  have  his  case  tried  at  law. 

Even  that  measure  of  control  that  prevented  a  suit  being 
prosecuted  against  its  receiver,  without  the  permission  of 
the  court,  cannot,  perhaps,  be  said  to  have  been  fully  estab- 
lished at  the  time  the  English  decisions  ceased  to  be  impera- 
tive authority  in  the  courts  of  this  state.  Angel  v.  Smith, 
which  came  before  Lord  Eldon  in  the  year  1804,  and  is 
reported  in  9  Ves.  Jr.  335,  is  the  leading  case  upon  the  sub- 
ject. Before  that  time  the  practice  was  settled  for  encum- 
brancers on  the  property  sequestered  to  come  into  equity 
and  be  examined  pro  interresse  suo,  and  the  court,  as  is  now 
done  on  a  foreclosure  bill,  proceeded  to. settle  the  rights 
and  priorities.  See  Bowles  v.  Parsons,  1  Dick.  lJft ;  Ham- 
lyn  v.  Lee,  Id.  94;  Hunt  v.  Priest,  2  Dick.  olfi.  But  in 
the  first  case  just  referred  to,  the  question  was  distinctly 
presented,  whether  an  ejectment  would  lie  against  the 
receiver  without  the  chancellor  having  first  sanctioned  the 
proceeding.  The  action  had  been  brought  without  asking 
permission.  The  point  was  treated  by  both  court  and 
counsel  as  an  open  one,  it  being  urged,  in  argument,  that  it 
had  "  never  been  decided  tixat,  where  a  receiver  had  been 
appointed,  a  person  claiming  under  a  legal  title,  not  derived 
in  the  cause,  may  not  bring  an  ejectment."  Lord  Eldon 
appeared  to  be  in  doubt  with  respect  to  the  rule  of  practice, 
and  he  appealed  to  the  register  of  the  court  for  information. 
The  register  "  apprehends  "  that  such  motions  for  leave  to 
bring  suit  have  been  made,  and  then  the  chancellor  says : 
"There  may  be  inconvenience  in  that,  but  the  inconvenience 
the  other  way  is  enormous.  If  it  is  necessary  to  ask  leave, 
the  court  must  have  credit  for  never  refusing  it  when  it  ought 
to  be  granted;  and,  if  so,  very  great  purposes  of  conveni- 
ence may  be  answered  by  putting  the  party  to  ask  it."  He 
adds  :  "  The  court  certainly  would  not  require  a  man  to 
disclose  all  his  evidence  in  the  master's  office.  That  would 
be  a  very  oppressive  mode."     Then  the  opinion  concludes 
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by  this  formulation  of  the  doctrine  :  "  If  the  court  will  per- 
mit its  decree  to  be  disturbed  by  persons  having,  or  pre- 
tending, title,  nothing  could  be  more  easy  than  to  prevent 
the  execution  of  the  decree.  It  will  permit  it,  whenever 
there  is  a  legal  right  to  disturb  it.  The  only  question  is, 
whether  the  court,  having  taken  possession,  should  not  be 
informed  whether  it  is  a  proper  case;  and  I  desire  it  to 
be  considered  as  my  opinion  that  an  ejectment  cannot  be 
brought,  without  leave  of  the  court,  where  there  is  a 
receiver." 

I  have  thus  emphasized  this  case  because,  as  I  have  said, 
it  is  the  case  always  referred  to  ou  this  subject,  and  because 
it  clearly  marks  out  the  line  of  practice.  The  limits  of  the 
practical  rule  are  here  very  plainly  settled.  It  establishes 
that  permission  to  sue  must  be  asked,  and  that  the  court 
will  look  into  the  title,  and  if  the  claim  be  obviously  frivo- 
lous, permission  to  sue  will  be  denied.  So,  if  the  title  were 
incontestably  clear  against  the  receiver,  the  court  certainly 
would  have  the  power  to  relinquish  the  property  to  the 
claimant.  And  this  is  the  entire  control  that  Lord  Eldon 
claimed,  for,  so  far  was  he  from  asserting  any  right  to  try 
the  case  as  against  the  plaintiff,  that  he  expressly  declares 
"  the  court  would  not  require  a  man  to  disclose  all  his  evi- 
dence in  the  master's  office.  That  would  be  a  very  oppres- 
sive mode." 

This  is  the  rule  that  is,  in  substance,  conformed  to  in  the 
subsequent  decisons,  and  the  views  thus  expressed  by  Lord 
Eldon  have  never,  so  far  as  is  observed,  been  brought  in 
question.  Brooks  v.  Greaihed,  1  J.  $  W.  175 ;  Dunne  v. 
Farrel,  1  Ball  £  B.  123  ;  Gr'esley  v.  Adderley,  1  Swans.  578; 
Ames  v.  Trustees  of  Birkenhead  Docks,  20  Beav.  332. 

From  this  practice  Vice-Chancellor  Kindersley  appears 
to  have  deviated  in  the  case  of  Banfield  v.  BanfielJ.  1 
Drew.  $  Sm.  314-  The  facts  were  these  :  A  receiver  was  in 
possession,  and  the  lord  of  the  manor  asked  leave  to  enter 
upon  the  property  and  take  the  rents  and  profits,  and  the 
vice-chancellor  considered  that  it  was  plain  that  lie  had  no 
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right,  and  so  decided  against  his  title.  But  this  step  was 
disapproved  of  on  appeal,  Lord  Justice  Turner  thus  com- 
menting upon  it :  "  That  decision  appears  to  me  to  be 
exceedingly  strong,  for  there  can  be  no  doubt  that  if  the 
court  was  not  in  possession  of  the  estate  by  its  receiver,  the 
lord  would  be  entitled  to  seize,  in  order  to  try  the  question 
whether  the  devisee  was  bound  to  take  admittance  or  not; 
and  it  is  not,  as  I  apprehend,  according  to  the  course  of  the 
court,  to  refuse  liberty  to  try  a  right  which  is  claimed 
against  its  receiver,  unless  it  is  perfectly  clear  that  there  is 
no  foundation  for  the  claim.  The  vice-chancellor's  decision 
went,  therefore,  the  full  length  of  saying  that  the  lord  had 
no  possible  claim  ;  and  his  honor,  indeed,  has  so  put  the 
case  in  giving  judgment.  I  am  certainly  not  prepared  to 
go  that  length,  and  unless,  therefore,  all  the  parties  inter- 
ested had  been  desirous  that  we  should  decide  the  question 
of  right,  and  had  been  content  to  abide  by  our  opinion  upon 
it,  subject,  of  course,  to  an  appeal  to  the  House  of  Lords,  I 
think  that  leave  must  have  been  given  to  seize,  in  order  that 
the  question  of  right  might  be  tried." 

These  observations  constitute  a  pointed  re-affirmation  of 
the  proper  rule  of  practice  as  promulgated  by  Lord  Eldon, 
establishing  plainly,  as  they  do,  that  in  this  class  of  cases 
the  chancellor  will  not  undertake  to  decide  a  purely  legal 
question  against  the  person  who  demands  from  him  a  trial 
at  law.  And  it  seems  superfluous  to  say  that  if  it  be  abnor- 
mal for  equity  to  pass  upon  so  simple  and  uncircumstautial 
a  question  as  a  claim  to  realty,  because  such  a  subject 
belongs  to  common  law  cognizance,  the  supposition  that 
such  a  tribunal  can  entertain  an  action  for  tort  to  the  per- 
son becomes  unreasonable  in  the  extreme.  If  a  proposition 
to  take  charge  of  such  a  suit  has  ever  been  made  to  the 
English  chancery,  it  has  escaped  my  attention.  Nor  have  I 
found  that  such  a  course  has  been  taken  by  the  courts  of 
any  of  the  states  of  this  Union.  My  conclusion  is,  that  the 
jurisdiction  exercised  in  this  case  has  no  footing  in  judicial 
recognition  or  in  any  principle  of  practice. 
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Nor  is  the  doctrine  thus  repudiated  sustained  by  consid- 
erations of  justice  or  public  policy.  We  have  seen  that  the 
doctrine  is  not  necessary  either  to  the  court  or  to  its  officers 
for  the  proper  discharge  of  their  functions.  Its  prevalence 
would  impose  an  unnecessary  and  severe  burthen  on  the 
party  seeking  redress.  It  would  give  the  receiver  an  incon- 
gruous and  unfair  advantage,  for  while  he  undoubtedly 
would  have  his  action  at  law  for  all  torts  affecting  him  offi- 
cially, the  advantage  of  that  mode  of  trial  would  be  denied 
to  his  opponent.  The  existence  o  the  power  would  seem 
to  be  as  undesirable  as  its  title  is  in  point  of  law  unfounded. 

Nor  would  its  existence  in  the  practice  of  our  own  courts 
harmonize  with  the  arrangements  of  our  legal  system.  The 
constitution,  in  its  provisions  establishing  the  inviolability 
of  the  trial  by  jury,  must  be  regarded  as  admonitory  to  the 
courts  to  guard  against  every  attempt  to  encroach  on  the  legit- 
imate sphere  of  that  favored  mode  of  redressing  injuries.  And 
the  very  statute  which  provides  for  the  winding  up  of  insolv- 
ent corporations  through  the  apparatus  of  a  receivership,  is 
careful  to  preserve  this  right,  for,  with  respect  to  mere  money 
claims  presented  to  the  receiver,  it  ordains  that  either  that 
officer  or  the  creditor  may  require  the  controversy  to  be 
submitted  for  decision  to  a  jury  under  the  direction  of  a 
justice  of  the  supreme  court.  To  preserve  this  right  in 
such,  instances  of  accounts,  and  at  the  same  time  to  aban- 
don to  equity  the  unaccustomed  field  of  strictly  legal  rights, 
and  such  remedies  as  trespass  and  ejectment,  would  be  an 
adjustment  of  procedures  that  would  seem  quite  preposter- 
ous. In  point  of  fact,  this  statutory  provision  restricts  the 
operation  of  the  rule  of  equitable  practice  as  propounded  by 
Lord  Elclon,  for,  under  that  rule,  these  matters  of  account 
would  be  definitively  ascertainable  in  chancery;  but  in 
all  other  respects  that  rule  remains  unmodified,  and  exists 
as  one  of  the  modes  of  equitable  procedure. 

The  result  of  this  review  of  the  subject  is,  that  in  my 
judgment  the  plaintiff  in  this  case  was  entitled,  as  a  matter 
of  right,  to  a  jury  trial.     But  the  order  refusing  him  such 
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right  has  not  heen  appealed  from,  as  it  unquestionably 
might  have  been;  and  as  both  parties  submitted  to  a  trial 
before  the  vice-chancellor,  I  have  concluded,  though  not 
without  some  misgiving,  that  the  decision  rendered  in  the 
court  below  is  susceptible  of  being  reviewed  on  the  merits 
on  this  appeal.  An  analogous  course  appears  to  have  been 
taken  in  the  before-cited  case  of  JRanfield  v.  Ranjield. 

Coming,  then,  to  the  merits  of  the  case  involved  in  the 
issues  of  fact,  this  court  has  concluded  that  this  decree 
must,  with  respect  to  them,  be  reversed.  We  think  this 
result  must  obtain  on  the  admitted  circumstances  as  the}7 
are  drawn  from  the  proofs  and  stated  by  the  vice-chancel- 
lor. The  defendant  left  a  car  standing  on  a  siding  at  night, 
within  the  limits  of  a  highway.  Such  an  occupation  of  a 
public  road,  either  by  a  railroad  company  or  by  an  indi- 
vidual, was  illegal.  This  company  had  but  the  right  of 
transit  across  this  road;  the  highway  could  not  be  used 
through  the  night  as  a  station  for  railroad  cars.  The  car 
in  question,  therefore,  was  illegally  placed,  and  the  company 
must  be  held  responsible  for  every  injury  resulting  in  the 
usual  course  of  things  from  such  unlawful  appropriation  of 
this  highway.  Whether  the  misconduct  of  the  plaintiff's 
horse  on  this  occasion  was  the  product,  in  a  legal  sense,  of 
this  misfeasance,  is  the  only  question  on  which  I  have  had 
any  serious  doubt,  but  upon  consultation  with  the  other 
members  of  the  court,  and  deferring  to  the  great  prepon- 
derance of  opinion  against  my  first  inclination,  that  doubt 
has  been  dissipated.  We  think  that  the  position  of  this  car 
was  such  as  to  be  naturally  productive  of  fear  in  horses 
passing  at  this  point  in  this  public  highway,  and  that  a  man 
of  ordinary  prudence,  when  leaving  the  car  in  that  position, 
would,  unless  neglectful,  have  foreseen  the  danger.  This 
being  so,  it  results  that  the  carelessness  of  the  employes 
of  the  defendant  became  in  law  the  cause  of  the  injury  in 
question. 

The  remaining  question,  with  respect  to  the  liability  of 
the  defendant,  is,  whether  or  not  the  conduct  of  the  plain- 


320         COURT  OF  ERRORS  AND  APPEALS.      [32  Eft. 

Palys  v.  Jewett. 

tiff'  was  such  as  to  defeat  a  recovery  in  this  case.  The 
vice-chancellor  found  a  contribution  of  negligence  in  such 
conduct,  and  on  this  sole  ground  pronounced  against  him. 
The  view  thus  taken  imputed  to  the  plaintiff  two  acts  of 
negligence,  first,  in  attempting  to  cross  the  railroad  tracl* 
under  the  circumstances;  and,  second,  in  his  behavior  and 
in  the  management  of  his  horse  at  the  crisis  of  his  danger. 
This  court  cannot  agree  with  either  of  these  constructions. 
"We  think  it  clearly  appears,  according  even  to  the  facts  as 
settled  in  the  judgment  of  the  court  below,  that  the  act  of 
the  plaintiff  in  driving  upon  the  track  as  he  did,  is  not  evin- 
cive of  negligence.  It  is  true  that  the  plaintiff  may  have 
been  aware  that  a  train  of  cars  was  then  about  or  exactly 
due,  although  he  testifies  that  such  was  not  the  case:  but 
such  knowledge  would  properly  have  only  had  the  effect 
of  putting  him  on  the  alert  for  symptoms  of  danger.  He 
surely  could  not  be  required  to  wait  indefinitely  until  the 
train  had  actually  passed.  His  eyes  and  ears,  under  the 
circumstances,  for  the  view  was  unobstructed  and  the  night 
was  still,  could  be  safely  trusted,  and  the  evidence  is  uncon- 
tradicted that  he  put  them  to  proper  use.  It  is  also  uncon- 
tradicted, and  the  point  is  established  beyond  any  doubt 
whatever,  that,  as  a  matter  of  fact,  he  had  ample  time  to 
cross  the  railroad  under  any  ordinary  conditions.  The 
vice-chancellor  seems  to  think  that  the  evidence  leads  to 
the  conclusion  that  he  had  a  minute  and  forty  seconds 
within  which  to  escape  from  his  danger,  after  his  horse 
stopped  upon  the  track.  If  this  be  so,  is  it  not  demonstrably 
clear  that  the  act  of  attempting  to  cross  was  a  prudent  act? 
There  is  no  testimony  to  show  that  the  horse  of  the  plain- 
tiff' was  vicious  or  inclined  to  baulk.  The  plaintiff'  had  no 
reason  to  believe  that  the  crossing  over  the  railroad  was  in 
any  way  obstructed,  in  whole  or  in  part,  or  that  there  was 
any  object  before  him  calculated  to  frighten  his  horse.  We 
think  the  proofs  entirely  absolve  the  plaintiff,  therefore,  from 
all  imputation  of  being  careless  in  endeavoring  to  cross  this 
railroad  at  the  time  in  question. 
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Nor,  on  the  other  score,  can  we  think  the  plaintiff  charge- 
able with  culpability.  His  situation,  from  no  fault  of  his 
own,  was  a  trying  one.  After  getting  on  the  track,  his 
horse,  becoming  alarmed  at  the  car  which  we  have  said  had 
been  illegally  left  at  that  point,  became  restive  and  refused 
to  proceed.  The  plaintiff,  by  rein  and  whip,  strove  to  urge 
him  forward,  but  did  not  succeed,  the  consequence  being 
that  the  train  came  upon  him  whilst  thus  endeavoring  to 
escape.  It  is  said  that  the  moment  the  horse  stopped  it  was 
the  duty  of  the  plaintiff  to  look  towards  the  point  of  danger, 
and,  if  so,  he  could  have  averted  the  disaster,  or,  at  least, 
made  a  safe  escape  himself.  It  is  not  apparent  how  the 
disaster  could  have  been  averted,  and,  with  respect  to  the 
personal  escape  of  the  plaintiff,  the  question  is  not  whether 
he  could  have  done  so,  but  whether  he  is,  in  a  legal  sense, 
culpable  from  omitting  to  make  the  attempt.  To  judge  the 
plaintiff  fairly,  we  must  assume,  in  imagination,  as  nearly 
as  possible,  his  situation  at  the  critical  moment.  When  his 
horse  stopped  and  refused  to  proceed,  of  course  he  knew 
the  danger  was  imminent,  but  was  it  out  of  the  usual  line 
of  prudence  for  him  to  resort  to  the  voice,  the  reins  and 
the  whip  as  a  means  of  escape  ?  This  would  seem  to  be 
the  natural  first  course  which  every  man  would  take.  And 
if  it  be  said  that,  after  making  such  trial  and  finding  it 
would  not  succeed,  the  attempt  should  have  been  aban- 
doned, the  suggestion  arises,  When  has  such  trial  been  fairly 
made — is  it  complete  after  the  first,  second  or  third  blow 
with  the  whip  has  been  struck?  Would  not  a  reasonable 
expectation  continue  that  the  horse  could  be  forced  in  this 
way  out  of  the  reach  of  the  danger?  And  who  can  say 
when  the  stage  of  the  affair  had  been  reached  where  it 
was  the  clear  dictate  of  prudence  to  abandon  the  attempt? 
Even  on  the  retrospect  it  is  not  easy  to  form  a  judgment 
on  the  subject.  There  was  a  boy  in  the  wagon,  and  the 
idea  of  abandoning  him  and  his  horse  to  certain  destruction 
would  not  naturally  arise  in  the  mind  of  the  plaintiff 
21 
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But  it  seems  to  the  court  that  there  is  a  higher  range  of 
consideration  applicable  to  this  question.  Upon  the  admis- 
sion that  the  plaintiff  at  this  juncture  did  not  act  with  pru- 
dence, it  does  not  follow  that  he  is  without  redress.  He 
was  unexpectedly,  and  without  fault  on  his  part,  placed  in 
a  situation  of  great  peril,  and  if  consequently  he  lost  his 
head,  and  on  that  account  his  conduct  was  not  exactly 
adjusted  to  the  exigency,  still  he  is  not  chargeable  with 
legal  negligence.  The  test  is,  What  would  a  man  of  ordi- 
nary prudence  have  done  under  the  circumstances?  but 
there  is  no  rule  that  says  such  a  man  may  not  have  hie 
faculties  confounded  by  a  great  and  sudden  jeopardy.  Al! 
experience  shows  that  no  human  being  can  be  altogether 
relied  on  for  self-possession,  coolness  and  prompt  conduct 
on  such  occasions,  and,  iu  estimating  the  conduct  of  the 
plaintiff,  this  human  infirmity  must  be  borne  in  mind. 
Carelessness  is  not  imputable  to  a  person  unless  he  has, 
with  respect  to  the  occasion,  an  opportunity  to  observe  and 
draw  a  conclusion  and  to  act  on  such  conclusion.  The 
emergency  thrown  upon  the  plaintiff  by  the  wrongful  act 
of  the  defendant  was  so  sudden  and  overwhelming  that  we 
think  it  is  quite  impracticable  to  test  the  plaintiff's  conduct 
by  a  standard  that  might  be  well  enough  when  used  with 
respect  to  ordinary  occurrences.  Even  if  the  plaintiff  lost 
his  balance  and  acted  somewhat  irrationally,  such  a  result 
must  be  laid  to  the  account  of  the  defendant.  The  defence 
of  contributory  negligence  is  not  sustained. 

This  result  has,  of  necessity,  compelled  this  court  to 
adjudge  the  amount  of  damages  to  which  the  plaintiff  is 
entitled.  We  are  of  opinion  he  should  recover  the  sum  of 
three  thousand  dollars. 

Let  the  decree  be  reversed  and  the  record  remitted  with 
proper  instructions. 

Decree  unanimously  reversed. 
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"William  H.  Knauss,  appellant, 

v. 
Frances  R.  Jones,  respondent. 

1.  An  order  made  in  the  progress  of  the  cause,  finding  a  party  in 
contempt,  and  compelling  him  to  give  a  bond  securing  the  return  of 
certain  moneys  received  by  him,  such  bond  having  been  given,  is  not 
appealable. 

2.  The  case  of  Coryell  v.  Holcombe,  1  Stock.  650.  followed. 


On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Jones  v.  Knauss,  4-  Steio.  609. 

Mr.  John  A.  Cobb,  for  appellant. 

Mr.  Frederick  H.  Pilch,  for  respondent. 

Mr.  Frederick  H.  Pilch,  counsel  of  respondent,  on  the 
argument  of  the  first  appeal  in  this  case : 

I.  Husband  may  make  a  voluntary  conveyance  or  gift  to 
the  wife  during  coverture,  which  equity  will  support;  and 
such  gift  becomes  her  separate  estate  and  vested  in  her. 
2  Story's  Eq.  Jur.  §  1380,  1381 ;  2  Kent  Com.  163  ;  Smith's 
Manual  of  Eq.  W ',  W  ;  Id.  451 ;  7  U.  S.  Dig.  §  2016,  and 
cases  cited;  Skillman  v.  Skillman,  2  Peas.  4.03 ;  Dilts  v. 
Stevenson,  2  C  E.  Gr.  407 ;'  Peterson  v.  Mulford,  7  Vr.  481; 
Peal's  Ex'r  v.  Storm,  11  C.  E.  Gr.  372 ;  Carpentei*  v.  Car- 
penter's Ex'r,  12  C.  E.  Gr.  502 ;  Eev.,  tit.  Married  Women, 
p.  636  §§  3,  5,  8,  11;  Trenton  Panking  tb.  v.  Woodruff,  1 
Gr.  Ch.  117. 

II.  He  may  make  a  binding  contract  with  her  through 
the  intervention  of  one  or  more  trustees.     1  Fonbl.  Eq.  {3d 


Note. — No  brief  on  the  part  of  the  appellant  in  this  case  was  fur- 
nished the  reporter. — Rep. 
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ed.)  102  ;  2  Story's  Eq.  Jur.  §  1380;  2  Kent  Com.  129;  Bilts 
v.  Stevenson,  2  C.  E.  Gr.  407 ;  P.  L.  1874.  V-  15. 

III.  Proceeds  of  sale  by  married  women  of  contingent 
dower,  regarded  in  equity  as  separate  estate.  Beat's  Ex'r 
v.  Storm,  h  C.  E  Gr.  872. 

IV.  Feme  covert  has  capacity  to  make  all  contracts  neces- 
sary and  convenient  to  her  as  owner  of  goods  and  lands. 
Leaycraft  v.  Hedden,  3  Gr.  512 ;  Green  v.  Pallas,  1  Peas. 
267 ;  Oakley  v.  Pound,  1  31c  Cart.  178  ;  Johnson  v.  Vail,  Id. 
4%3 ;  Johnson  v.  Cummins,  1  C.  E.  Gr.  97 ;  Perkins  v.  Elliott, 
8  C.  E.  Gr.  526;  Huylefs  Ex'r  v.  Atwood,  11  C.  E.  Gr. 
504;  Eckert  v.  Renter,  4  Vr.  266;  Peterson  v.  Mulford,  7 
Vr.  481;  Merrit  ads.  Bay,  9  Vr.  32;  P.  L.  1874  P-  15; 
Rev.,  tit.  Married  Women,  §§  5,  8,  11. 

V.  Right  of  husband  to  wife's  choses  in  action  extin- 
guished by  act  of  1852.  Vreeland  v.  Vreeland,  1  C.  E.  Gr. 
512;  Henry's  Ex'r  ads.  Billy,  1  Butch.  302. 

VI.  Divorce  a  vinculo  does  not  affect  vested  interests;  it 
only  touches  inchoate  rights,  viz.,  dower,  curtesy,  choses  in 
action.  Calame  v.  Calame,  10  C.  E.  Gr.  548 ;  See  v.  Zabris- 
kie,  1  Stew.  426,  note  4  and  cases  cited ;  Bouvier's  Bid.  (14th 
ed.)  tit.  Bivorce,  p.  495  §  7 ;  Bishop  on  Marr.  and  Bivorce, 
§§  668,  669  ;  Schouler's  Bomestic  Relations  (2d  ed.)  290,  300. 

VII.  Trustee  has  no  power  to  take  trust  property  or  con- 
sideration therefor  in  his  individual  capacity,  nor  to  change 
the  character  of  the  trust  fund,  without  clearly  expressed 
authority ;  and  if  he  conveys  the  estate  to  another,  who  has 
notice,  expressed  or  implied,  the  purchaser  becomes  a  trustee, 
and  cestui  que  trusi  may  follow  corpus.  Perry  on  Trusts, 
p.  762  §  828  ;  Abbotts  U.  S.  Big.  for  1875,  p.  781  §  44,  P> 
782  §  57,  p.  783  §  71,  p.  785  §  99  ;  Trenton  Banking  Co.  v. 
Woodruff,  1  Gr.  Ch.  117 ;  Quick  v.  Fisher,  1  Stock.  802;  Gale 
v.  Morris,  2  Stew.  222. 

On  the  second  appeal : 

I.  No  mere  technicality  or  subterfuge  will  excuse  the  vio- 
lation of  an  injunction.      Quackenbush  v.  Van  Riper,  2  Gr. 
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Ch.  350 ;  Richards  v.  West,  Id.  456;  Endicott  v.  Mathis,  1 
Stock.  110 ;  Holcomb  v.  Coryell,  3  Stock.  54-9;  Having  v. 
Kaufman,  2  Beas.  397;  Fitzgerald  v.  Christl,  5  C.  E.  Gr. 
90;  McKUlop  v.  Taylor,  10  C.  E.  Gr.  139;  Thropp  v.  Field, 
Id.  166 ;  Jeicett  v.  Bowman,  12  C.  E.  Gr.  171;  Morris  v. 
HUl,  1  Stew.  33;  State,  Chambers  pros.  v.  Dwyer,  12  Vr.  95 ; 
Kerr  on  Injunctions  627,  §  5. 

II.  The  court  will  not  interfere  with  the  report  of  a 
master  upon  a  question  of  fact,  submitted  to  him,  depending 
upon  the  credibility  of  witnesses,  unless  the  error  of  the 
master  is  satisfactorily  and  clearly  made  to  appear.  Sinnick- 
son  v.  Bruere's  Adm'rs,  1  Stock.  659. 

III.  To  warrant  a  reversal  upon  appeal  from  chancery, 
some  definite  rule  of  law  or  equity  must  appear  to  have 
been  violated.  Garr  v.  Hill,  1  Hal.  Ch.  639 ;  Fleischmann 
v.  Young,  1  Stock.  620-623  ;  AWy-  Gen.  v.  Paterson,  1  Stock.  625. 

IV.  It  is  respectfully  suggested  that  this  appeal  is 
iniprovidently  taken,  as  an  order  adjudging  a  defendant 
guilty  of  contempt  in  violating  an  injunction,  is  an  order 
resting  in  the  discretion  of  the  chancellor,  and  not  appeal- 
able. Morgan  v.  Rose,  7  C.  E.  Gr.  583,  593;  Den  d.  Ruther- 
ford v.  Fen,  1  Zab.  700,  702;  Eames  v.  Stiles,  2  Vr.  1^90; 
Kerrigan's  Case,  ^  Vr.  344  s'  Clark  ads.  Grant,  9  Vr.  258 ; 
Cooley  on  Torts  4^4-  >  Bouvier's  Dictionary,  tit.  Contempt,  §  4- 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

This  controversy  comes  before  the  court  in  a  double 
aspect.  There  are  two  appeals,  one  from  the  final  decree 
and  the  other  from  an  interlocutory  order. 

I  shall  dispose  of  the  former  of  these  appeals  with  the 
remark  that,  in  my  opinion,  the  decree  embraced  in  it 
should  be  affirmed,  and  that  the  reasons  which  have  influ- 
enced me  in  arriving  at  that  result,  are  those  so  clearly 
expressed  by  the  vice-chancellor  in  his  opinion. 
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With  respect  to  the  interlocutory  order,  I  think  that 
appeal  should  be  dismissed,  on  the  ground  that  the  order  in 
question  is  not  subject  to  an  appeal.  The  proceeding  to 
which  it  appertained  was  this  :  At  the  inception  of  the  suit 
an  injunction  had  been  issued,  forbidding  the  appellant 
from  collecting  or  receiving  any  part  of  the  money  secured 
by  a  certain  mortgage  that  formed  the  subject  of  the  suit, 
and  it  being  alleged  that  this  injunction  had  been  disobeyed 
by  the  appellant,  and  a  petition  being  filed  containing  such 
an  accusation,  and  the  appellant  having  presented,  by  way 
of  reply,  his  own  affidavit  and  the  affidavits  of  other  persons, 
and  the  matter  having  been  formally  heard,  the  appellant 
was  found  to  be  in  contempt  b}r  reason  of  his  disobedience 
to  such  injunction,  inasmuch  as  it  appeared  that  he  had 
received  a  certain  sum  of  money  in  part  payment  of  the 
before-mentioned  bond  and  mortgage.  Th<%  order  of  the 
vice-chancellor  was,  that  he  should  give  a  well  -secured  bond 
to  refund  such  moneys  in  the  event  of  the  fin&\  success  of 
the  complainant  in  this  suit,  and  that  the  question  of  what 
punishment  should  be  inflicted  for  the  contempt  in  question 
should  stand  over  till  the  making  of  the  final  decree  It  is 
this  order  which  has  been  appealed  from,  and,  to  shew  f.Vat 
it  is  not  the  subject  of  appeal,  it  is  necessary  only  to  ref\-  to 
the  case  of  Coryell  v.  Holcombe,  1  Stock.  650. 

The  latter  appeal  should  be  dismissed. 

Appeal  unanimously  dismissed 


Philip  G.  Reading,  appellant, 

v. 

Isaac  S.  Stover  and  others,  respondents. 

A  bill  is  not  demurrable  if  it  contains  equitable  merits,  although  it 
be  admitted  that  some  of  the  other  circumstances  stated  cannot  be  of 
avail. 
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On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Stover  v.  Wood,  4.  Stew.  1^18. 

Mr.  Edward  W.  Evans,  for  appellant. 

Mr.  J.  N.  Voorhees  and  Mr.  J.  T.  Bird,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  legal  situation  of  these  litigants,  with  respect  to  this 
controversy,  is  this,  as  it  is  exhibited  in  this  bill :  The 
respondents  were  the  complainants  in  a  suit  in  chancery, 
which  is  reported  in  11  C.  E.  Gr.  56,  and  on  appeal 
in  this  court,  in  1  Stew.  21/.S.  The  purpose  of  that  proceed- 
ing was  to  reinstate  a  mortgage  which  it  was  alleged  had 
been  cancelled  by  fraud.  In  the  course  of  taking  the 
evidence  it  was  disclosed  that,  when  that  bill  was  filed,  the 
title  to  the  mortgaged  premises  had  been  conveyed,  by  an 
unrecorded  deed,  to  a  person  who  was  not  joined  as  a 
defendant.  The  chancellor  having  given  a  decree  to  the 
complainants,  and  the  case  being  brought  here,  this  court 
agreed  to  that  result,  and  re-established  the  mortgage  as  to 
the  parties  then  litigating,  leaving  the  effect  of  such  decree 
upon  the  rights  of  the  parties  not  joined  to  be  ascertained 
and  adjudged  when  they  should  have  been  formally  brought 
into  court,  if  it  was  desired  to  affect  them  by  the  decree. 
In  order  to  avoid  the  hardship  that  might  arise  from  the 
decision  in  this  court  re-establishing  the  mortgage  clouding 
the  title  of  such  absent  person  for  an  indefinite  period  of 
time,  it  was  therein  provided  that  the  complainant,  under 
penalty  of  losing  the  benefit  of  the  appellate  decree,  should 
commence  a  foreclosure  of  the  mortgage  reinstated,  within 
six  months  from  the  date  of  the  determination  in  this  court. 
It  now  appears  that,  at  the  time  of  the  rendition  of  this 
decree  in  this  court,  a  foreclosure  suit  had  then  been  begun, 
founded  on   the   mortgage  in   question.     A  demurrer  was 
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filed  to  that  bill,  which  being  sustained,  and  that  suit 
thereby  failing,  the  present  one  was  brought.  To  this  last 
bill  a  demurrer  has  been  interposed,  and  it  is  from  the 
order  overruling  this  demurrer  that  the  present  appeal  has 
been  brought. 

I  altogether  agree  with  the  chancellor  in  the  view  that 
there  is  no  substance  in  the  exception  taken  to  this  bill. 
That  exception  is,  that  this  suit  was  not  begun  within  six 
months  after  the  decree  of  this  court  re-instating  the  before- 
mentioned  mortgage.  But  what  significance  has  thai  fact 
on  the  right  to  sustain  this  suit?  The  penalty  of  allowing 
the  six  months  to  run  out  before  the  inception  of  new  pro- 
ceedings, was  the  loss  of  the  benefit  of  that  decree,  and  the 
present  bill  sets  out  the  alleged  fraud,  which  resulted  in  the 
destruction  of  the  mortgage  in  question,  and  if  such  fraud 
be  admitted  the  complainant  is  entitled  to  a  decree  in  his 
favor,  independently  of  the  original  decree  reviving  such 
mortgage.  Whether,  under  the  present  conditions  of  the 
case,  he  can  claim  any  benefit  of  the  decree  of  this  court,  is 
not  a  question  now  to  be  passed  upon,  because  it  is  clear 
that  such  decree,  as  I  have  said,  is  not  a  necessary  part  of 
his  equitable  claim.  The  complainant  is  entitled  to  the  aid 
of  the  court  on  the  facts  stated  in  this  bill,  quite  irrespectively 
of  the  circumstance  that  this  court  decided,  when  the  case 
was  formerly  before  it,  that  he  was  entitled  to  the  relief 
then  prayed.  The  consequence  is,  the  demurrer  was  rightly 
overruled,  and  the  decree  should  be  affirmed. 

Decree  unanimously  affirmed. 
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The    Society   for   Establishing   Useful    Manufactures, 

appellants, 

v. 

The  Lehigh  Valley  Railroad  Company,  respondents. 

1.  Estoppels  in  pais,  such  as  have  always  been  known  to  equity,  afford 
a  foundation  for  a  court  of  equity  to  enjoin  proceedings  at  law  involv- 
ing such  estoppel. 

2.  It  is  not  every  estoppel  in  pais  which  is  available  at  law  as  well 
as  in  equity,  that  will  have  this  effect;  but  when  the  estoppel  grows 
out  of  transactions  varied  in  their  character  and  occurring  at  intervals 
through  a  long  period  of  time,  which  may  be  available  only  on  equitable 
terms,  it  will  afford  a  foundation  for  equitable  intervention. 

3.  Where  a  canal  company  had,  for  over  twenty  years,  been  in  the 
undisputed  possession  of  water,  which,  before  that  period,  had  been 
in  litigation  with  a  riparian  owner  who  knew  that  the  canal  com- 
pany was  about  to  lease  its  works,  which  were  materially  dependent 
on  such  water,  and  such  riparian  owner  took  no  measures  to  revive  the 
old  litigation,  or  to  give  notice  of  such  claims  before  the  lease  was 
given. — Held,  that  ground  was  laid  for  the  claim  of  an  equitable  estop- 
pel in  behalf  of  the  lessee,  and  that  he  had  a  sufficient  standing  in  a 
court  of  equity  to  enjoin  suits  at  law  calling  in  question  the  right  to 
such  water. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Lehigh  Valley  R.  R.  Co.  v.  Society  $c,  3  Stew.  lJfi. 

Mr.  H.  C.  Pitney  and  Mr.  J.  D.  Bedle,  for  appellant. 

Mr.  F.  T.  Frelinghuysen  and  31r.  T.  N.  Mc Carter,  for 
respondents. 

The  Society  for  Establishing  Useful  Manufactures,  the 
appellant  in  this  court  and  the  defendant  in  the  court  below, 
was  incorporated  by  the  legislature  of  this  state  by  an  act 
passed  in  the  year  1791.  The  title  of  this  company  expressed 
with  completeness  the  object  in  view,  for  the  legislative 
scheme  was  to  encourage  and  facilitate  the  foundation  of  a 
seat  for  the  manufacture  of  articles  of  all  kinds  for  domestic 
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use,  the  contemplated  capital  being  large,  and  the  enterprise, 
on  account  of  its  evident  utility  and  magnitude,  having  a 
well-founded  claim  to  be  considered  a  matter  of  public  con- 
cern. The  franchises  and  rights  granted  were  valuable  and 
extensive;  the  charter  was  perpetual;  the  original  capital  a 
million  of  dollars,  with  liberty  to  acquire  and  hold  per- 
sonal property  to  an  amount  in  value  not  exceeding  four  mil- 
lions of  dollars ;  the  society  being  left  free  to  locate  itself  in 
any  part  of  the  state,  the  charter  containing  a  provision  for 
incorporating  the  district  so  to  be  chosen,  not  exceeding  six 
miles  square,  by  the  name  of  "  The  Corporation  of  Pater- 
son."  By  the  second  section  of  the  act,  the  original  capital 
of  the  company  was  "  to  be  employed  in  manufacturing  or 
making  all  such  commodities  or  articles  as  shall  not  be  pro- 
hibited by  law ;  and,  to  that  end,  in  purchasing  such  lands, 
tenements  and  hereditaments,  and  erecting  thereupon  such 
buildings,  and  in  digging  and  establishing  such  canals,  and 
doing  such  other  matters  and  things  as  shall  be  needful  for 
carrying  on  a  manufactory  or  manufactories  of  the  said  com- 
modities or  articles." 

The  society  was  speedily  organized,  and  in  1792  a  situa- 
tion at  the  great  falls  of  the  Passaic  river  was  selected  as  the 
site  of  its  establishment,  and  at  that  point  over  seven  hun- 
dred acres  of  land  were  purchased,  as  also  the  bed  of  the 
river  both  above  and  below  the  falls.  A  canal  or  water- 
course was  constructed,  a  short  distance  above  the  falls,  to 
draw  the  waters  of  the  river  through  the  lands  of  the  com- 
pany, which,  in  connection  with  a  dam  thrown  across  the 
river,  created  on  the  corporate  property  numerous  and  con- 
venient water-powers  for  the  use  of  mills  and  manufactories. 

It  will  be  observed  that  this  charter  of  the  appellant  con- 
templated that  the  society  itself  would  become  a  manufac- 
turer, and  devote  a  large  part  of  its  capital  to  that  purpose; 
and  at  first  such  was  the  position  assumed  by  the  company, 
but,  failing  in  that  enterprise,  the  attempt  was  abandoned, 
and  the  numerous  water-powers  just  mentioned  were  leased 
out,  upon  rent,  to  various  individuals  and  companies. 
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This  was,  in  general,  the  situation  of  the  society  when, 
in  the  year  1824,  "The  Morris  Canal  and  Banking  Com- 
pany" was  incorporated,  "for  the  purpose,"  in  the  words 
of  its  charter,  "of  constructing  a  navigable  canal  to  connect 
the  waters  of  the  Delaware  river,  near  Easton,  with  the 
tide-waters  of  the  Passaic  river,  and  passing  through  the 
county  of  Morris."  This  important  undertaking  was  almost 
immediately  entered  upon,  and  while  it  was  in  progress  a 
series  of  litigations  sprang  up  between  these  two  corpo- 
rations, which  it  is  necessary  to  present  in  their  several 
aspects  in  order  to  comprehend  clearly  the  legal  attitude  of 
the  parties  in  the  case  now  under  consideration. 

The  first  of  the  suits  thus  referred  to  was,  in  form,  a  bill 
in  chancery,  exhibited  in  the  year  1828,  by  the  Society  for 
Establishing  Useful  Manufactures,  and  certain  persons,  their 
lessees,  against  the  Morris  Canal  and  Banking  Company. 
The  substance  of  this  complaint  can  be  expressed  in  a  few 
words:  After  stating  the  general  provisions  of  its  own  char- 
ter and  those  contained  in  the  charter  of  its  adversary,  it 
claimed  that  the  society,  by  its  purchase  of  the  bed  of  the 
river  Passaic  and  the  contiguous  land  situate  at  and  near 
the  falls,  and  the  appropriation  of  the  water  in  the  manner 
alread}/  described,  became  entitled  to  the  use  of  the  water 
of  the  river  flowing  in  its  natural  course  and  condition ; 
that  the  river  Passaic  was  formed  principally  by  the  conflu- 
ence of  three  large  branches,  one  of  which  was  called  the 
Passaic,  being  the  main  branch,  another  the  Rockaway,  and 
a  third  the  Pompton  branch,  and  that  Green  pond  was  a 
small  lake  whose  waters  w7ere  carried  by  Meadow  brook  into 
the  said  Rockaway  branch  of  the  Passaic.  The  charge  of 
threatened  injury  was,  that  the  canal  company  had  "  made 
preparations  to  draw  the  waters  out  of  the  Rockaway,  at 
Dover  and  Powerville  and  other  places;"  that  "they  have 
constructed  works  and  machinery  on  the  Rockaway  near 
Dover,  and  have  thrown  up  a  dam  there  and  raised  the  said 
Rockaway  river  for  the  purpose  of  leading  the  waters  of  the 
said  river  into  their  said  canal;"  that  they  had  "also  con- 
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structed  works  on  the  said  river  at  Powerville,  about  ten 
miles  distant  from  Dover,  for  the  purpose  of  carrying  the 
water  out  of  the  dam  already  constructed  there,  into  the  said 
canal,"  and  "  gave  out,  proposed  and  threatened  "  to  turn  the 
waters  of  the  Rockaway,  at  both  those  places,  into  their  said 
canal ;  that  they  likewise  threatened  to  construct  "  a  feeder 
to  the  bed  of  the  waters  of  said  Pompton  river"  so  as  to 
lead  said  waters  into  their  said  canal,  and,  by  these  means 
and  other  works,  to  divert  all  of  said  waters  from  the  lands 
of  the  complainant. 

In  their  answer  to  these  charges,  the  canal  company,  in 
substance  and  effect,  said  that  they  admitted  the  erection 
and  construction  of  the  dams  and  other  erections  mentioned, 
and  acknowledged  that  this  had  been  done  "  for  the  purpose 
of  diverting  into  the  bed  of  their  canal  such  of  the  said 
waters  as  may  be  necessary  in  order  to  carry  into  effect  the 
object  of  their  incorporation,"  and  alleged  that  the  right  to 
do  so  had  "  been  openly  avowed  and  asserted  at  all  times." 
They  also  admitted  that  such  of  the  said  waters  as  should 
be  introduced  into  the  canal  at  or  below  Boonton,  would  not, 
after  the  completion  of  the  canal,  be  returned  to  the  Passaic 
until  long  after  it  should  have  passed  the  town  of  Paterson, 
but  they  averred  that,  nevertheless,  the  quantity  of  water 
passing  over  the  said  falls,  by  the  natural  current  of  the 
Passaic  and  its  tributaries,  would  not  be  in  any  degree 
diminished  by  the  said  canal,  inasmuch  as  the  waters  to  be 
drawn  by  them  from  Lake  Hopatcong,  and  also  those  of 
one  of  the  head  branches  of  the  Raritan  river,  after  passing 
through  and  supplying  the  canal  to  Dover,  would  be  there 
let  into  the  Rockaway  and  would  thus  introduce  to  the  bed 
of  the  Passaic  as  much  additional  water  as  would  be  after- 
wards taken  from  it  or  from  any  of  its  tributaries  for  the 
purposes  of  the  canal.  The  answer  then  denied  that  they 
contemplated  or  intended  to  divert  those  waters  to  the 
injury  of  the  complainants,  without  making  adequate  com- 
pensation for  such  injury,  but  the}'  admitted  that  they  had 
at  all  times  claimed  to  have  a  constitutional  and  legal  right 
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to  take  and  use  the  waters  of  the  Passaic  river  and  of  its 
tributary  streams  for  the  necessary  purposes  of  their  said 
canal,  upon  making  compensation  to  the  owners  of  such 
streams  as  directed  by  their  act  of  incorporation. 

It  is  proper,  also,  to  state  that,  in  this  answer,  a  letter 
was  set  forth  from  the  president  of  the  society,  addressed  to 
the  president  of  the  canal  company,  containing  expressions 
showing  that,  for  a  considerable  period  antecedent  to  the 
filing  of  this  bill,  and  during  the  progress  of  the  building 
of  the  canal,  the  former  company  had  been  aware  that  it 
was  the  design  to  take  the  waters  from  these  tributaries  and 
to  compensate  in  other  water  for  such  abstraction. 

This  bill  and  answer  having  been  filed,  a  motion  for  an 
injunction  came  on  for  hearing  before  Chancellor  Isaac  H. 
Williamson,  who  decided  such  motion  against  the  society, 
and  refused  the  injunction  on  the  ground  that  it  was  doubt- 
ful, as  the  case  stood,  whether,  if  the  canal  company  carried 
their  project  into  effect,  there  would  be  any  diminution 
of  the  water-power,  and  that  consequently  it  was  not  certain 
whether  the  complainant  will,  in  point  of  fact,  sustain  any 
injury.  The  chancellor  said  that  "the  route  of  the  Morris 
canal  has  long  since  been  known  to  the  society,  large  sums 
of  money  have  been  expended  and  the  canal  is  now  in  a 
great  state  of  forwardness.  Under  these  circumstances,  it 
would  not,  I  think,  be  a  sound  exercise  of  discretion  for  the 
court  to  interfere,  on  the  ground  of  apprehended  danger." 
The  chancellor  also  remarked  that  the  letter  of  the  presi- 
dent, just  alluded  to,  was  a  circumstance  of  "considerable 
weight,"  in  his  mind. 

Some  time  after  this  decision,  a  seconcl  application  for  an 
injunction,  founded  on  this  original  bill,  appears  to  have 
been  made,  -which  resulted  in  a  like  rejection  of  the  applica- 
tion, accompanied  with  a  suggestion  that,  as  subsequent 
occurrences  were  relied  on,  there  should  be  a  new  bill. 

Accordingly  the  litigation  assumed  the  form  indicated  by 
the  chancellor,  a  new  bill  being  filed  in  tlie  month  of  Janu- 
ary, 1830,  which  was  in  effect  a  transcript  of  the  origii.a! 
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bill,  with  an  addition  charging  that  the  waters  in  dispute 
had,  on  a  certain  occasion,  been  diverted  into  the  canal,  and 
that  such  diminution  had  not  only  been  perceptible  at  Pat- 
erson,  but  had,  to  a  material  degree,  impaired  the  water 
privileges  of  the  complainant  at  that  place.  It  also  charged, 
additionally,  that  this  mixing  of  the  water  taken  from  the 
tributaries  of  the  Passaic,  which  have  been  already  desig- 
nated, with  the  water  legitimately  belonging  to  the  canal 
company,  was  an  illegal  act  as  against  the  complainant,  and 
that  it  was  impossible  for  the  society  to  ascertain  how 
much  water  the  canal  company  brought  down  from  Lake 
Hopatcong  "  and  how  much  they  took  out  of  said  tributary 
streams,  and  that  all  intermixture  of  the  waters  of  differ- 
ent streams,  flowing  naturally  in  different  directions,  and 
thereby  diverting  the  waters  of  such  streams  from  their 
natural  courses,  was  further  calculated  to  involve  the  rights 
of  individuals  to  the  flow  of  the  respective  waters  of  the 
different  streams  in  uncertainty  and  confusion,  and  was, 
therefore,  illegal  and  unconscientious." 

The  answer  to  this  bill  was  likewise  in  substance  a  copy 
of  the  answer  to  the  original  bill,  with  the  difference  that  it' 
contained  explanations  or  denials  or  traverses  of  the  new 
matters  just  referred  to. 

The  motion  for  an  injunction,  founded  on  this  bill,  was 
heard  by  Chancellor  Vroom,  and  the  proceedings  are 
reported  in  full  in  Sax.  157.  The  fate  of  the  application 
was  similar  to  that  of  the  preceding  one,  the  direct  point 
decided  being  that  the  intermixture  of  waters  complained 
of  was  not,  per  se,  illegal,  and  could  not  be  the  ground  for 
equitable  relief  unless  it  appeared,  in  a  satisfactory  manner, 
that  the  water  given  in  return  for  the  water  so  withdrawn, 
was  not  fairly  compensatory.  This  right  to  intermix  these 
waters,  and  which  right  was  sustained,  is  thus  stated  in  his 
opinion  by  the  chancellor.  Referring  to  the  canal  company, 
he  says :  "  They  claim,  under  the  act  of  incorporation,  the 
right  to  construct  a  navigable  canal  from  the  Delaware  to 
the  Passaic.     They  claim  the  use  of  the  waters  of  Lake 
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Hopatcong,  and  of  the  extra  water  of  Green  pond.  They 
claim  to  bring  the  water  from  the  Hopatcong  into  the  Rock- 
away — to  make  use  of  that  river  as  a  part  of  the  canal,  and 
to  take  out  of  it  again  water  for  the  use  of  the  canal — not 
thereby  diminishing  the  ordinary  and  natural  flow  of  the 
water  at  the  great  falls  at  Paterson."  Having  legalized  by 
his  judgment  this  claim,  and  then  concluding  that  it  was 
not  sufficiently  shown  that  the  water  at  the  establishments 
of  the  •  complainant  was  diminished,  an  injunction  was 
refused. 

The  litigation  then  in  its  next  grade  assumed  a  new  form. 
There  appears  to  have  been  a  lull  for  several  years,  and  the 
circumstances  that  occasioned  its  revival  were  these: 

In  the  month  of  January  or  February  of  the  year  1836, 
the  Morris  Canal  and  Banking  Company  being  desirous  of 
increasing  the  number  of  its  feeders,  reservoirs  and  other 
works,  applied  to  the  legislature  for  the  requisite  addition 
to  its  franchises  and  powers,  and  such  application  being 
opposed  by  the  society,  this  situation  led  to  an  amicable 
adjustment  of  the  hostile  interests,  such  adjustment  taking 
the  form  of  a  contract  between  these  rival  companies.  This 
agreement  in  a  preamble  recites  that  certain  controversies 
had  arisen  between  these  corporations  in  relation  to  the  use 
of  the  waters  of  the  Passaic,  the  society  alleging  that  the 
Morris  Canal  was  diverting  the  waters  of  some  of  the  tribu- 
taries of  such  river  so  as  greatly  to  diminish  the  water  at 
Paterson  in  times  of  drought,  of  which  the  society  claimed 
the  exclusive  use,  and  which  allegation  was  denied  by  the 
canal  company,  and  states  that,  in  order  to  terminate  such 
matters  in  difference,  it  was  covenanted  and  agreed  in  sub- 
stance that  the  said  canal  company  would  discharge  from 
its  canal,  through  a  certain  designated  basin  near  the  falls  at 
Paterson,  a  certain  quantity  of  water,  and  in  consideration 
thereof  the  canal  company  was  to  have  the  right  to  make  and 
avail  itself  of  all  reservoirs  on  the  head-waters  of  any  of  the 
tributary  streams  of  the  Passaic  river,  and  to  divert  the 
same,  and  to  use  the  waters  thereof  as   it   might   third-: 
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proper.  This  compromise  having  been  thus  effected,  and 
the  opposition  in  the  legislature  withdrawn,  the  canal  com- 
pany obtained  the  additions  to  its  corporate  franchises  which 
it  needed.  The  proper  basins,  gates  and  other  necessary 
structures  were  erected,  and  the  quantity  of  water  as  stipu- 
lated was  furnished  to  the  society. 

The  amity  thus  established  appears  to  have  remained 
undisturbed  for  the  period  of  about  nine  years,  when,  in  the 
summer  of  1845,  the  litigation  was  renewed.  During  this 
interim  the  property  and  franchises  of  the  Morris  Canal 
Company  had  been  sold  under  a  foreclosure  bill,  and  had 
passed  into  new  hands.  The  mortgage  under  which  this 
transfer  had  been  effected  was  prior  in  date  to  the  agree- 
ment, just  described,  between  these  two  companies,  and  the 
new  canal  company  deeming  itself  to  hold  under  a  title  par- 
amount to  it,  refused  to  be  bound  by  its  stipulations,  and  in 
pursuance  of  such  a  view  of  its  rights,  proceeded  to  put  up  a 
structure  so  as  to  cut  off  the  water  flowing  from  the  canal 
into  the  Passaic,  as  provided  for  in  the  contract.  This 
structure  having  been  demolished  by  the  society,  it  was 
rebuilt  by  the  canal  company,  and,  to  protect  it,  a  bill  was 
filed  in  chancery,  and  an  injunction  obtained.  This  was 
in  August,  1845. 

This  bill  of  the  canal  company  was  met  on  the  part  of  its 
adversary  by  an  answer  and  cross-bill,  which,  with  respect  to 
their  statements  of  law  and  fact,  were,  in  all  material  matters, 
alike.  In  these  pleadings,  the  societ}7  narrated  again  the  his- 
tory of  the  original  invasion  of  its  rights  by  the  canal  com- 
pany in  dhjsrting  the  before-mentioned  tributaries  of  the 
Passaic,  referred  to  the  former  litigation,  and  their  compro- 
mise in  the  year  1836,  setting  out  in  extenso  the  agreement 
of  that  period.  It  was  then  alleged  that  the  canal  company 
having,  by  reason  of  the  withdrawal  of  the  opposition  of  the 
society  in  the  legislature,  obtained  a  large  augmentation  of 
its  powers,  had  made  "  a  large  reservoir  at  Long  pond,  and 
constructed  a  feeder  at  Pompton,  which  extended  to  said 
canal  and  took  into  their  said  canal,  bv  one  or  more  dams, 
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all  the  waters  of  the  Pompton  river  and  all  its  tributaries,  in 
the  same  manner  as  they  had  previously  done  with  the  waters 
of  the  Rockaway,"  leaving  the  society  "  no  remedy  except 
by  the  agreement  before  recited."  It  was  also  insisted  that 
the  society  was  not  affected  by  the  foreclosure  under  which 
the  canal  had  been  sold,  as  they  were  not  parties  to  that 
suit,  and  as  notice  of  the  existence  of  their  rights  had  been 
given  at  the  master's  sale  in  that  proceeding.  The  cross-bill 
charged  that,  as  the  canal  company  claimed  and  used  the 
benefits  of  the  before-mentioned  agreement,  they  could  not 
refuse  to  be  bound  by  it,  and  the  prayer  was  that  the  agree- 
ment might  be  established,  or,  if  the  court  should  be  of 
opinion  that  they  were  not  bound  by  it,  then  that  they 
might  be  restrained  from  diverting  in  anywise  any  of  the 
waters  of  the  Passaic  river  and  of  the  streams  of  water  trib- 
utary thereto,  and  from  using  the  reservoir  at  Long  pond, 
and  from  taking  the  waters  of  the  Rockaway  and  Pompton 
rivers  into  their  canal.  There  was  also  a  prayer  for  an 
account  for  damages  and  for  further  relief. 

Such  was  the  clearly  marked  attitude  of  the  society,  and 
the  position  of  their  opponent  was  equally  clear  and  definite, 
as  is  manifest  from  the  answer  filed  by  them  to  the  cross- 
bill. This  latter  pleading  was  filed  in  December,  1847,  and 
in  it  they  admit  the  diversions  of  water  as  complained  of,  and 
say  it  was  "  for  the  purpose  of  diverting  into  the  bed  of  their 
canal  such  of  the  said  waters  as  may  be  necessary  in  order 
to  carry  into  effect  the  objects  of  their  incorporation,  and 
that  their  right  to  do  so  has  been  openly  avowed  and 
asserted  at  all  times."  They  deny  that  the  noticte  that  the 
society  may  have  given  of  their  asserted  rights,  could  have 
any  effect  in  depriving  them  of  their  right  to  the  lawful  use 
of  such  waters  as  was  necessary  for  their  canal,  and  assert 
that  the  correct  position  is,  that  it  was  competent  for  the 
legislature  to  authorize  them  to  take  the  said  waters,  should 
the  same  be  necessary  for  the  purposes  of  the  canal,  they 
making  adequate  compensation  therefor.  They  deny  that  they 
diminish  the  water  flow  at  Paterson,  and  insist  that  the 
22 
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agreement,  on  various  grounds,  is  not  binding  on  them. 
They  then  aver  that  the}*  "  never  contemplated  or  intended 
to  divert  the  waters  of  the  Passaic  river  to  the  injury  of  the 
complainants,  and  never  claimed  an}*  right  to  divert  such 
waters  without  making  adequate  compensation  for  such 
injury,  but  they  admit  that  they  have,  at  all  times,  claimed 
to  have  a  constitutional  and  legal  right  to  take  and  use  the 
waters  of  the  Passaic  river  and  of  its  tributary  streams,  for 
the  purposes  of  their  said  canal,  should  it  become  necessary 
to  take  the  same',  and  if  taken  without  injury  to  others,  and 
even  to  take  such  waters  as  were  used  by  others,  upon 
making  compensation  to  the  owners  of  such  streams,  as 
directed  by  the  said  act  of  incorporation."  They  also  allege 
that,  by  their  charter,  adequate  provision  is  made  for  ascer- 
taining and  securing  the  payment  of  any  injury  and  damage 
that  might  be  sustained  by  the  owners  of  lands,  waters  and 
streams  required  for  the  purposes  of  the  canal. 

These  several  contestations  coming  for  decision  before 
the  chancellor  on  an  application  for  an  injunction  on  the 
cross-bill,  and  to  dissolve  the  injunction  then  in  force  against 
the  society,  both  motions  were  refused.  This  adjudication 
occurred  in  December,  1845,  before  the  filing  of  the  answer 
to  the  cross-bill,  such  answer  being  filed  in  December,  1847. 
From  this  date  until  the  month  of  September,  1876,  when 
the  first  of  the  actions  at  law,  which  the  bill  now  pending 
restrains,  was  brought,  no  further  litigation  appears  to  have 
existed  on  the  matters  above  stated,  between  these  com- 
panies. The  suit  thus  enjoined  was  brought  by  the  society 
against  the  respondent,  in  the  supreme  court  of  this  state, 
and  the  ground  of  complaint,  as  stated  in  the  declaration, 
was  for  cutting  off  the  before-mentioned  tributaries  of  the 
Passaic,  the  Pompton  and  Rockaway  branches,  and  was  thus 
manifestly  for  the  same  alleged  invasions  of  the  water  priv- 
ileges of  the  appellant  as  had  been  and  were  embraced  in 
the  series  of  litigations  which  I  have  found  it  necessary  to 
state  with  so  much  particularity.  A  second  suit,  resting  on 
the  same  foundation,  has  been  instituted. 
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The  bill  in  the  case  now  pending  in  this  court,  was 
exhibited  to  prohibit  these  legal  proceedings.  In  it  the 
Lehigh  Valley  Railroad  Company,  the  lessee  of  the  Morris 
Canal  and  Banking  Company,  is  the  complainant,  and  the 
Society  the  defendant.  It  consists,  in  the  main,  of  a  history 
of  the  above-mentioned  litigations  between  the  society  and 
the  canal  company,  and  in  a  re-affirmation  of  the  legal  posi- 
tions in  such  procedures  which  had  been  asserted  by  the 
latter  company,  but  it  likewise  contains  certain  new  facts 
which  appear  to  be  deemed  circumstances  creating  equities 
in  favor  of  the  case  of  the  appellants.  Among  these  are 
acts  alleged  to  have  been  done  by  the  appellant,  disabling 
it  from  carrying  out  the  contract  of  the  year  1836  ;  the 
acquisition,  in  the  year  1867,  by  the  canal  company,  of  addi- 
tional franchises,  the  expenditure  of  vast  sums  of  money  in 
the  improvement  and  enlargement  of  their  works,  and 
which  outlay  would  not  have  been  needed  if  they  were  not 
authorized  to  use  the  waters  of  these  tributaries  of  the  Pas- 
saic; that  the  appellant,  the  Lehigh  Valley  Railroad  Com- 
pany, in  the  year  1871,  by  legislative  authority,  leased,  in 
perpetuity,  for  a  certain  specified  rent,  the  "  entire  canal  and 
navigation  works"  of  the  canal  company,  and  that  such 
lease,  and  the  legislation  on  which  it  was  founded,  was 
acquired  with  the  knowledge  and  acquiescence  of  the  appel- 
lants, and  without  any  intimation  of  the  rights  in  these 
waters  now  claimed  by  them,  such  conduct  being  presented 
as  an  equitable  estoppel,  and  they  also  insist  that  the  great 
length  of  time  that  has  been  suffered  to  elapse  since  the 
former  suits,  has  a  similar  tendency.  The  prayer  is,  that  the 
respondent  may  be  protected  in  the  enjoyment  of  its  canal 
and  the  waters  of  the  Rockaway  and  Pompton  rivers,  and 
the  other  tributaries  of  the  Passaic,  in  the  same  manner  and 
to  the  same  extent  as  the  Morris  Canal  Company,  the  lessors 
of  the  respondent,  used  and  enjoyed  the  same,  and  that  the 
appellants  may  be  perpetually  enjoined  from  prosecuting 
their  suits  at  law. 


340         COURT  OF  ERRORS  AND  APPEALS.      [32  Eq. 

Society  &c.  v.  Lehigh  Valley  R.  R.  Co. 

The  bill  was  likewise  answered  by  the  society,  such 
answer  being  principally  composed  of  a  narration  of  the 
various  antecedent  litigations,  the  legal  points  decided  in 
them,  and  claiming  that  the  rights  of  the  appellants  to  the 
water  of  the  Passaic,  without  diminution,  was  in  the  entire 
course  of  such  proceedings  admitted  by  the  canal  company 
as  well  as  adjudged  by  the  court. 

On  the  filing  of  this  last  bill  an  injunction  was  granted, 
restraining  the  above-mentioned  suits  at  law,  and  which,  on 
a  motion  to  dissolve  it,  made  before  the  chancellor,  was 
decreed  to  stand.     This  is  the  decree  appealed  from. 

The  opinion  of  the  court  was  delivered  by 
Beasley,  C.  J. 

Under  these  conditions  of  this  controversy  the  single 
question  to  be  decided  on  this  appeal  is,  whether  the  appel- 
lant has  a  right  to  proceed  at  law  on  the  ground  of  this 
alleged  invasion  of  its  right  to  these  waters  in  dispute,  or 
must,  under  compulsion,  seek  redress  in  equity. 

In  entering  upon  this  inquiry  it  is  important  to  present 
to  our  minds,  In  a  distinct  and  definite  form,  the  question  to 
be  decided.  That  question  is,  whether  this  corporation  can 
be  compelled,  against  its  will,  to  come  into  equity  for  relief 
against  the  wrong  of  which  it  complains.  That  wrong  is, 
that  being  the  riparian  owner  of  certain  lands  through 
which  a  natural  stream  flows,  a  portion  of  such  water  has 
been  diverted  to  its  injury  by  the  illegal  act  of  the  respond- 
ent. Such  a  cause  of  action  being  a  legal  one,  unless  from 
the  presence  of  jurisdictional  equities  in  the  case,  the  appel- 
lant lias  a  clear  right  to  pursue  his  remedy  before  a  common 
law  court.  In  this  case,  this  respondent,  standing  on  such 
right,  was  urging  its  suits  before  such  a  tribunal.  The 
question  consequently  is,  whether  it  can  be  stopped  in  such 
pursuit  by  the  hand  of  the  chancellor.  Such  a  prerogative 
manifestly  depends  on  the  existence,  in  the  facts  involved,  of 
some    equitable    circumstance    which,    according  to  estab- 
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lished  rules,  justifies  the  transfer  of  the  suits  at  the  request 
of  the  defendant  in  the  actions  at  law,  from  the  legal  to  the 
equitable  forum.  When,  therefore,  we  shall  have  ascer- 
tained whether  such  equitable  feature  exists  or  not,  the 
problem  before  us  will  be  solved. 

I  cannot  think  that,  because  the  questions  involved  in  this 
controversy  are  of  magnitude,  or  are  intricate,  or  difficult 
of  solution,  that  therefore  the  courts  of  law  can  be  divested 
of  their  jurisdiction  over  them.  It  does  not  appear  that  the 
importance  of  the  matters  in  dispute  has  ever  been  regarded 
as  affording  any  test  of  the  cognizance  of  a  court  of  equity. 
The  claim,  if  admitted,  would  confer  upon  the  court  of 
chancery  a  prerogative  jurisdiction  over  the  entire  field  of 
all  momentous  and  obscure  controversies.  No  decision,  so 
far  as  is  known,  has  ever  gone  on  such  a  principle.  ISTor  is 
it  perceived  how  such  a  jurisdiction  can  arise,  because  the 
suit  relates  to  corporate  franchises.  When  a  corporation, 
under  a  legislative  grant,  claims  the  right  to  divert  a  nat- 
ural stream  away  from  a  riparian  proprietor,  the  matter  in 
issue  is  purely  a  legal  question,  and  it  seems  indisputable 
that,  under  ordinary  circumstances,  the  person  injured  can 
pursue  his  remedy  in  an  ordinary  action  at  law,  and  such 
action,  in  the  absence  of  qualifying  conditions,  is  not  amen- 
able to  equitable  control. 

Neither  have  I  been  able  to  discover  a  ground  for  equi- 
table intervention  in  such  cases,  because  of  the  principle 
that  when  several  persons  are  entitled  to  the  use  in  common 
of  a  stream  of  water,  the  distribution  among  them  of  their 
respective  shares  is  an  equitable  function.  That  a  court  of 
equity  has  jurisdiction  in  such  cases  is  undeniable,  and  in 
the  present  case,  if  either  the  appellant  or  the  respondent 
had  applied  for  relief  and  a  regulation  of  its  right,  to  the 
court  of  chancery,  there  would  appear  to  be  no  doubt  of  the 
right  of  such  tribunal  to  take  the  controversy  in  charge. 
Such  were  the  cases  of  Belknap  v.  Trimble,  3  Paige  577 ; 
Ballou  v.  Inhabitants  of  Hopkinton,  4  Gray  S.?4  ;  The  Boston 
Water  Power  Company  v.  Boston  £c.  Railroad,  16  Pick.  5 IS. 
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In  all  these  cases  the  equitable  jurisdiction  was  undoubted, 
as  it  was  invoked  by  the  party  injured.  In  such  cases 
courts  of  equity  and  those  of  common  law  have  concurrent 
jurisdiction,  and  consequently  the  complaining  party  may 
seek  either  forum.  That  his  relief  may  not  be  as  complete 
in  the  forum  which  he  chooses,  as  it  might  have  been  in 
another  forum,  is  a  matter  for  his  own  consideration,  and 
not  for  that  of  his  adversary.  The  power  to  take  charge  of 
the  given  case  being  co-ordinate,  neither  court  can  assume  a 
paramount  authority  and  compel  an  unwilling  suitor  to 
come  to  it  for  protection.  In  the  case  of  The  Delaware, 
Lackawanna  and  Western  Railroad  Co.  v.  The  Erie  Railway 
Co.,  6  C.  E.  Gr.  298,  the  party  injured  voluntarily  came  to 
the  court  of  chancery  for  relief,  and  consequently  that  pre- 
cedent has  no  application  to  the  question  under  considera- 
tion. In  the  present  case,  if  this  appellant,  instead  of  suing 
in  the  supreme  court,  had  filed  its  bill  in  the  court  of  chan- 
cery, the  jurisdiction  of  the  latter  tribunal  would  have  been 
indisputable;  but  this  conclusion  has  but  little  tendency  to 
show  that  these  suits  at  law  can  be  transferred  to  equity  at 
the  instance  of  the  defendant  in  the  legal  proceedings. 

Nor  have  I  found  any  authority  for  the  doctrine  that 
equity  should  intervene  in  this  case  in  order  to  avoid  that 
multiplicity  of  suits  that  would  be  incident  to  the  contin- 
uance of  the  legal  jurisdiction.  The  rule  is  entirely  settled, 
that  in  case  of  private  nuisances,  the  person  injured  may 
vindicate  his  rights  by  repeatedly  suing  the  wrong-doer  in 
a  court  of  law.     The  point  is  too  clear  to  be  discussed. 

The  consequence  is,  that  on  none  of  these  grounds  can 
the  decree  in  question  be  vindicated. 

There  is,  however,  another  jurisdictional  claim  which 
remains  to  be  examined. 

This  claim  grows  out  of  the  alleged  existence  in  the  case 
of  certain  circumstances  which,  it  is  contended,  constitute 
an  equitable  estoppel. 

The  facts  embraced  in  this  contention  are  those  that 
relate  to  the  acquisition  by  the  present  respondent  of  the 
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property  of  the  canal  company.  In  this  connection  the 
present  bill  alleges  that  when  the  lease  to  the  respondent 
was  in  contemplation,  and  when  the  Morris  Canal  and 
Banking  Company  was  making  application  to  the  legisla- 
ture for  the  requisite  authority,  and  while  the  matter  was 
pending,  to  the  knowledge  of  the  appellants,  the  governor 
of  the  latter  company  had  a  conference  with  the  officers  and 
agents  of  the  canal  company,  and,  at  the  request  of  such  gov- 
ernor, a  proviso  was  inserted  in  the  clause  of  the  act  grant- 
ing the  right  to  lease  the  canal,  which  was  in  the  following 
words:  "And  provided  further,  that  nothing  herein  con- 
tained shall  he  held  to  authorize  the  said  company,  or  its 
lessee  or  its  lessees,  to  do  any  act  affecting  the  existing 
rights  of  the  Society  for  Establishing  Useful  Manufactures." 
And  the  bill  then  avers  that  the  society  did  not  inform 
the  canal  company  or  the  respondent  that  the  old  claim 
attempted  now  to  be  revived  by  the  suits  at  law,  was 
deemed  to  be  one  of  such  existing  rights.  The  respondent 
also  asserts  that  if  it  had  been  notified  of  such  claim  before 
the  execution  of  the  lease,  such  instrument  would  not  have 
been  taken  until  such  claim  had  been  settled.  The  appel- 
lant admits  that  it  knew  of  the  intended  passage  of  the  act, 
and  procured  the  proviso  to  be  inserted,  and  also  admits 
that  it  did  not  give  any  notice  to  the  canal  company  or  to 
the  respondent,  of  the  rights  now  claimed  and  sought  to  be 
enforced. 

In  endeavoring  to  measure  the  equitable  effect  of  this 
situation,  it  is  of  the  first  importance  to  bear  in  mind  that, 
from  the  beginning  and  all  through  the  progress  of  the 
series  of  litigations  which  have  occurred,  it  has  ever  been 
claimed  and  asserted  by  the  Morris  Canal  and  Banking 
Company  that  the  possession  by  it  of  the  waters  in  dispute 
was  not  only  a  convenience,  but  something  very  like  a 
necessity,  to  the  successful  operation  of  its  canal.  That  such 
right  was  and  it  is  of  great  moment  to  this  company,  is  per- 
fectly conspicuous.  The  important  consequence,  therefore, 
follows,  that  the  appellant  is  chargeable  with  the  knowledge 
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that  the  fact  of  its  intention  to  deny  the  existence  of  sucli 
right,  was  a  circumstance  of  the  greatest  interest  to  any 
person  having  in  contemplation  the  leasing  of  the  works  of 
the  canal  company.  With  such  consciousness  it  acquiesced 
in  the  passage  of  the  act  authorizing  a  lease  to  be  made, 
contenting  itself  with  annexing  a  monition  that  such  law 
was  not  to  be  construed  as  empowering  the  canal  company 
"  or  its  lessees,  to  do  any  act  affecting  the  existing  rights 
of  the  society."  Obviously,  this  proviso  relates  to  the  future 
and  not  to  the  past,  and  guards  not  against  illegal  acts 
already  done,  but  against  the  possibility  of  the  statute  being 
made  a  ground  of  infringing,  by  some  act  thereafter  to  be 
done,  the  rights  of  the  society.  So,  too,  it  is  plain  that  the 
terms  "  existing  rights  "  were  in  nowise  indicative  that  this 
company  intended  to  claim  the  water  rights  in  question. 
There  is  certainl}-,  therefore,  a  fair  ground  here  laid  for 
charging  that  this  appellant  acquiesced  in  this  law,  and,  with 
the  knowledge  that  a  lease  was  about  to  be  made,  failed  to 
give  notice,  either  directly  or  by  bringing  suit,  or  putting 
existing  suits  in  motion,  that  after  such  lease  should  be  exe 
cuted,  it  was  its  intention  to  set  up  that  the  lessee  would  not 
be  entitled  to  these  essential  water  privileges. 

But  it  is  said,  in  the  logical  and  learned  brief  of  the  coun- 
sel of  the  appellant,  that  the  duty  of  inquiry  as  to  the  title 
and  rights  of  the  lessor,  was,  upon  general  principles, 
devolved  upon  the  lessee.  This  is  undoubtedly  so.  The 
cases  cited  in  the  brief  are  authorities  to  this  effect,  and  the 
rule  is  so  well  established  that  it  is  not  necessary  to  look 
into  its  foundation.  But  in  the  present  ease  it  is  far  from 
clear  that  the  appellant  is  not  chargeable  with  knowledge 
that,  under  the  conditions  of  things  then  existing,  such 
inquiry,  made  with  ordinary  diligence  and  upon  ordinary 
rules,  would  have  failed  to  discover  the  claims  which  the 
appellant  is  now  insisting  on.  If  the  respondent,  at  the 
time  of  taking  its  lease,  had  investigated,  what  would  it 
have  discovered  ':  It  would  have  ascertained  that  for  over 
twenty  years  the  canal  company,  from  whom  it  was  about 
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to  take  title,  had  been  in  the  undisturbed  possession  and 
enjoyment  of  the  water  rights  in  question,  and  that  during 
that  long  period  of  time  such  company  had,  to  all  appear- 
ances, as  of  right,  used  such  privileges;  that,  also,  during 
such  interval  of  time,  it  had,  from  time  to  time,  as  occasion 
required,  greatly  enlarged  and  improved  its  works,  appa- 
rently to  a  great  degree  relying  on  the  fact  of  being  the 
rightful  owner  and  possessor  of  such  water  rights.  This  is 
the  result  to  which  inquiry  would  have  led,  and  it  may 
reasonably  be  charged  that  the  appellant  was  aware  that 
such  would  be  the  result. 

In  the  argument  of  the  counsel  of  the  appellant,  it  was 
claimed  that  the  obligation  to  make  an  inquiry  more  extended 
in  point  of  time  than  this,  was  imposed  by  law  on  the 
respondent,  for  it  was  assumed  that  the  respondent,  as  a 
matter  of  course,  would  have  ascertained,  in  the  exercise  of 
a  due  diligence,  the  records  of  the  ancient  litigations  between 
these  parties.  But  is  not  such  a  position  of  uncertain  tena- 
bility  ?  The  appellant,  in  its  answer,  refuses  to  treat  those 
suits  as  lites  jiendentes,  but  says  that,  having  served  their  pur- 
pose, they  were  mutually  abandoned.  The  inquiry,  there- 
fore, arises,  whether,  according  to  any  known  practice,  this 
respondent  can  be  required  to  have  searched  for  these  time- 
worn  litigations  which  had  then  been  laid  aside  and  relin- 
quished for  more  than  twenty  years.  It  is  manifest  the 
point  is  worth  a  careful  consideration. 

But  again,  on  the  hypothesis  claimed,  and  on  the  assump- 
tion that  the  respondent  had  ransacked  these  records,  and 
is,  therefore,  to  be  held  responsible  for  the  knowledge  thus 
acquired,  what  would  be  the  position  of  the  equities  of  this 
branch  of  the  case?  It  is  said  that  the  respondent  would 
thus  have  known  that  the  society  was  entitled  to  the  rights 
of  a  riparian  owner  in  the  waters  in  dispute,  and  that  the 
court  of  chancery  had  so  adjudged,  and  that  the  lessor  of 
the  respondent  had  never  disputed  thern,  but  had  merely 
denied  that  its  works  occasioned  any  diminution  of  such 
water.    In  short,  the  contention  is,  that  the  respondent  would 
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thus  have  been  informed  that,  at  all  times,  the  canal  com- 
pany had  admitted  the  rights  of  the  appellant,  as  now 
claimed,  and  that,  in  the  language  of  counsel,  "  the  canal 
company  had  always  disavowed  any  right  to  divert  the 
waters  of  the  Passaic'  But  it  seems  to  me  that  this  state- 
ment, as  an  expression  of  the  attitude  which  had  always 
been  assumed  by  the  canal  company,  is  imperfect,  as  it 
leaves  out  an  essential  element  of  the  claim  actually  made 
by  such  company.  That  claim,  it  is  true,  involved  an 
admission  of  the  riparian  rights  of  the  appellant,  and  a 
denial  that  the  use  of  the  water  made  by  the  canal  com- 
pany injuriously  impaired  such  rights;  but,  at  the  same 
time,  it  asserted  the  existence  of  a  paramount  right  in  the 
canal  company,  by  virtue  of  its  charter,  to  take  and  retain 
such  waters.  In  the  answers  tiled  by  it,  it  virtually  said,  "  I 
take  this  water  of  right;  I  deny  that  you  are  injured;  if 
you  deem  you  are,  my  charter  gives  you  a  right  to  claim  com- 
pensation by  suit."  This,  certainly,  gives  quite  a  decided 
aspect  of  hostility  to  the  claim  made  to  these  waters;  and, 
consequently,  the  question  that  would  here  arise  would  be, 
whether  the  respondent,  the  lessee  of  the  canal  company, 
with  a  knowledge  as  to  such  an  attitude  of  its  lessor,  and 
of  an  apparent  submission  to  such  claim  for  over  twenty 
years  by  the  appellant,  had  not  the  right  to  conclude  that 
the  contest  for  these  waters  had  been  entirely  abandoned  by 
the  latter  company. 

In  addition  to  these  features  of  the  case  it  should  likewise 
be  remembered  that,  for  six  years  after  the  execution  of  this 
lease  and  possession  of  the  canal  had  been  taken  under  it, 
the  respondent  was  suffered  to  proceed  under  such  lease 
and  make  large  outlays  of  money  and  incur  many  obliga- 
tions of  great  magnitude,  without  receiving  any  intimation 
from  the  appellant  of  its  present  momentous  claim. 

It  would  not  be  proper,  at  this  stage  of  these  proceedings, 
to  decide  definitively  that  the  foregoing  circumstances  con- 
stitute inevitably  an  equitable  estoppel,  for  such  circum- 
stances may  be  deprived  of  some  of  their  intrinsic  force  from 


5  Stew.]  MARCH  TERM,  1880.  347 

Society  &c.  v.  Lehigh  Valley  R.  R.  Co. 

other  facts  which  the  case  embraces  and  which  will  be  more 
fully  developed  in  the  progress  of  the  suit;  but  it  seems  to 
me  that,  as  matters  now  stand,  it  cannot  be  denied  that  sub- 
stantial ground  is  here  laid  for  a  claim  on  the  part  of  the 
respondent  that  an  equitable  estoppel  against  the  further 
prosecution  of  the  suits  at  law,  is  manifested.  On  such  an 
admission  the  right  of  a  court  of  equity  to  intervene  and 
to  put  an  end  to  the  legal  actions,  is  undoubted.  Such  a 
power  is  one  of  the  original  and  inherent  prerogatives  of 
the  jurisdiction  of  a  court  of  conscience.  Nor  can  the  cir- 
cumstance that  estoppels  of  this  character  are  now,  in  a 
degree,  given  effect  to  in  the  common  law  courts,  affect  such 
equitable  jurisdiction,  for  it  is  the  well-settled  rule  that  such 
a  jurisdiction  cannot  be  taken  away  in  such  an  incidental 
manner.  The  rule  is  stated  by  Judge  Story  and  other  text 
writers,  and  is  so  familiar  that  I  shall  cite  no  authorities  in 
its  support.  It  is  true  that  the  doctrine  of  estoppel  in  jxiis 
has  been,  b}T  the  modern  decisions,  so  greatly  enlarged  as 
now  to  embrace  many  acts  and  conditions  of  affairs  which 
were  originally  unknown  to  it,  many  of  such  facts  and  con- 
ditions being  of  a  character  so  definite  and  simple,  and  being 
purely  defensive  in  their  nature,  as  to  be  susceptible  of  being 
readily  dealt  with  at  law,  and  it  may  well  be  that  some  of 
such  novel  defences  will  not  afford  a  foundation  for  equitable 
jurisdiction.  But  with  respect  to  estoppels  seated  in  such 
considerations  as  are  above  indicated,  there  can  be  no  ques- 
tion of  their  jurisdictional  capacity,  as  they  plainly  belong- 
to  the  class  that  have  been  always  cognizable  in  a  court  of 
equity.  That  when  an  estoppel  of  this  kind  exists  against 
the  claim  set  up  at  law,  a  court  of  equity  has  the  com- 
petency to  assume  control  over  the  case,  is  evidenced  fully 
by  the  precedents,  both  ancient  and  modern.  In  the  case 
of  Short  v.  Taylor,  briefly  reported  in  2  E<j.  Cas.  Abr.  o.'.J, 
the  facts  are  thus  stated:  "Short  built  a  house;  Taylor 
began  to  build  another,  but  laid  part  of  his  foundation  on 
Short's  land.  Short,  seeing  this,  did  not  forbid  him,  but,  on 
the  contrary,  very  much  encouraged  it;  and  when  the  house 
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was  built  he  brought  au  action,"  and  Lord  Somers  granted 
an  injunction  and  said  it  was  just  and  reasonable.  There  is 
another  case,  reported  in  connection  with  this,  in  the  same 
wcrK^  and  which  is  to  the  same  purpose.  And  it  was 
principally  upon  the  authority  of  these  two  cases  that  Lord 
Oottenham  granted  a  similar  injunction  in  the  case  of  Wil- 
liams v.  Earl  of  Jersey,  1  Or.  §■  Ph.  95.  Referring  to  these 
authorities  he  says :  "  I  think  it  impossible,  after  those  two 
cases,  to  say  that  a  party  may  not  so  encourage  that  which 
he  afterwards  complains  of  as  a  nuisance,  as  not  only  to  pre- 
clude him  from  complaining  of  it  in  this  court,  but  to  give 
the  adverse  party  a  right  to  the  interposition  of  this  court 
in  the  event  of  his  complaining  of  the  nuisance  at  law." 
These  cases  are  sufficient  to  exemplify  the  principle  above 
stated,  that  when,  from  equitable  considerations  of  a  certain 
character,  it  would  be  unconscientious  in  a  litigant  to  prose- 
cute a  claim,  and  such  part}'  is  striving  to  do  so  in  a  suit  at 
law,  a  proper  ground  is  afforded  for  enjoining  such  legal 
proceeding.  On  this  foundation  I  think  the  chancellor  was 
authorized  to  proceed  as  he  has  done,  and  to  require  this 
controversy  to  be  settled  in  his  court,  where  alone  it  is 
plainly  evident  that  it  can  be  properly  investigated  and 
decided. 

For  affirmance — Beasley,  C.  J.,  Deptje,  Reed,  Scudder, 
Clement,  Dodd,  Wales — 7. 

For  reversal — Dixon,  Knapp — 2. 


William  G.xMulock,  appellant, 

v. 

Maria  Mulock,  respondent. 

The  respondent  filed  her  bill  in  the  court  of  chancery  to  set  aside 
three  deeds,  on  the  ground  that  the  execution  of  them  was  procured 
by  fraud.  Relief  as  to  one  of  the  deeds  denied,  because  she  failed  to 
establish  the  allegation  of  fraud  as  set  forth. 
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On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
\n  Mulock  v.  Mulock,  4  Stew.  594- 

Mr.  John  Whitehead,  and  Mr.  D.  R.  Garriss  of  New  York, 
'for  appellant. 

This  is  an  appeal,  by  the  defendant  in  this  case,  from  the 
final  decree  entered  therein  in  the  court  of  chancery  on  the 
9th  day  of  September,  1879,  in  favor  of  the  complainant, 
granting  the  prayer  of  the  bill.  The  bill  was  filed  by  the 
complainant,  who  is  the  mother  of  defendant,  against  the 
defendant,  under  oath,  to  have  three  deeds  which  had  been 
executed  and  delivered  by  complainant  to  defendant,  decreed 
to  be  void  &c,  &c. 

I.  The  bill  should  be  dismissed  and  the  decree  vacated. 
The  material  allegations  are  too  indefinite  and  uncertain  to 
be  the  basis  of  relief;  the  bill  should  have  a  reasonable 
certainty.  1  Hoff.  Ch.  Pr.  53;  1  Barb.  Ch.  Pr.  88,  40. 
Everything  intended  to  be  proved  must  be  stated  on  the 
face  of  it ;  otherwise  evidence  cannot  be  admitted  to  prove 
it.  1  Barb.  Ch.  Pr.  40;  Gordon  v.  Gordon,  8  Swans.  Ifl®  > 
Hall  v.  Maltby,  6  Price  240  ;  18  Ves.  $02;  6  Sim.  565.  It 
must  contain  every  important  allegation  for  the  relief 
sought.  Relief  cannot  be  granted  beyond  the  case  stated  in 
the  bill.  1  Barb.  Ch.  Pr.  40;  Mitf.  Eq.  PI.  138.  The  bill, 
being  under  oath,  every  material  allegation  therein  must  be 
strictly  true.  1  Barb.  Ch.  Pr.  38;  Story's  Eq.  PL  206; 
Mitf.  Eq.  PI.  41 ;  Cooper's  Eq.  PI  5. 

II.  The  evidence  for  complainant  as  to  alleged  contempo- 
raneous frauds  should  be  stricken  from  the  case  as  having 
no  bearing  thereon.  Bigelow  on  Fraud  4^8,  ch.  17,  §  5 ; 
Knight  v.  Heath,  23  N.  H  410. 

III.  The  transaction  must  stand  good,  unless  some  direct 
fraud  has  been  practiced  upon  the  complainant  by  the 
defendant  in  one  of  the  following  ways : 

(1)  Misrepresentation,  or 

(2)  A  suppression  of  facts,  or 
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(3)  That  complainant  was  of  unsound  mind  when  the 
deeds  were  made.     Story's  Eq.  Jur.  ch.  6  and  note  to  §  310. 

(4)  Fraud  is  never  to  be  presumed ;  it  must  be  clearly 
proved  as  set  out  in  the  bill ;  if  not,  no  relief  granted.  The 
presumption  of  law  is  always  against  bad  faith  and  in  favor 
of  innocence.  Stewart  v.  English,  6  2nd.  176  ;  Flint  v.  Jones, 
5  Wis.  4®4->'  Turner  v.  Lambeth,  2  Tex.  365 ;  Hubbard  v. 
Turner,  2  McLean  519;  Gould  v.  Gould,  3  Story  C  C.  576  ; 
Hildreth  v.  Sands,  2  Johns.  Ch.  35,  1  Story  Eq.  Jur.  §  WO ; 
Atwood  v.  Small,  6  CI.  $  Fin.  232 ;  Kerr  on  Fraud  382  el 
seq. ;  Bigelow  on  Frauds  500,  ch.  17,  §  1^ ;  Greenleaf  Evid. 
§  SO.  It  must  be  clearly  established.  Hildreth  v.  Sands,  2 
Johns.  Ch.  35 ;  Laidlaw  v.  Gilmore,  4,7  How.  Pr.  67,  56  N. 

Y.  621.  Circumstances  must  be  sufficient  to  overcome  the 
natural  presumption  of  honesty  and  fair  dealing.  Courts 
of  equity  will  not  find  fraud  upon  any  less  proof  than  what 
a  j  ury  will  require.  Story's  Eq.  Jur.  §  190  (a).  When  the  cir- 
cumstances adduced  to  show  fraud  admit  of  a  natural  and 
probable  explanation  consistent  with  the  innocence  and 
good  faith  of  the  party  charged  with  fraud,  the  presumption 
is  in  favor  of  innocence.  Garrow  v.  Davis,  10  N.  Y.  Legal 
Obs.  225. 

(1)  There  is  no  evidence  to  sustain  this  charge  of  fraud. 
It  must  be  distinctly  proved.  Kerr  on  Fraud  and  3fis. 
382  $c. 

(2)  There  is  no  proof  of  undue  influence  used  on  the  part 
of  defendant. 

(3)  The  testimony  of  complainant,  that  she  did  not  examine, 
the  deeds,  or  read  them,  or  have  them  read  &c,  will  not 
avail  her.  She  had  the  opportunity  to  do  so.  A  deed  will 
not  be  avoided  on  the  ground  of  fraud  or  mistake  because 
the  whole  was  not  read  by  the  grantor.  Jackson  v.  Croy,  12 
Johns.  lt%7.  If  the  grantor  can  read,  he  will  be  presumed 
to  have  read  the  writing.  Suffern  v.  Butler,  4  C.  E.  Gi\  202. 
A  party  executing  a  legal  instrument  is  presumed  to  be 
acquainted  with  its  contents.     Greenfield's  Estate,  llf.  Fa.  St. 
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489 ;  5  Bos.  $  Pul.  415.  If  a  party  who  can  read,  will  not 
read  a  deed  put  before  him  for  execution,  or,  if  unable 
to  read,  will  not  demand  to  have  it  read  or  explained  to  him, 
he  is  guilty  of  negligence  which  is  not  the  subject  of  protec- 
tion either  in  law  or  equity.  Greenfield's  Estate,  14  Pa.  St.  4-96. 
He  will  be  bound  by  it,  though  it  turn  out  to  be  contrary  to 
his  mind.  Hallenbeck  v.  De  Witt,  2  Johns.  404  >  Touch.  56 ; 
Ring  v.  Lour/nor,  1  Nev.  <f  Man.  576.  Even  though,  there  be 
proof  that  the  grantor  in  a  deed  was  very  ignorant  and 
illiterate,  and  could  not  read  writing,  and  that  the  deed  was 
not  read  to  him,  it  is  not  sufficient  evidence  of  fraud  unless 
he  requested  it  to  be  read  to  him.  lb.  ;  Jackson  v.  Croy,  12 
Johns.  427.  Nor  will  a  party  be  relieved  merely  because  he 
put  an  unguarded  confidence  in  another,  14  Pa.  St.  lf.97 ; 
Longley  v.  Broxan,  2  Atk.  202.  In  an  anonymous  case,  in 
Skin.  159,  it  is  held  that  where  one  who  could  read,  made  an 
agreement  for  a  lease  for  twenty-one  years,  and  the  lessor 
drew  a  lease  for  one  year  but  read  it  for  twenty-one  years, 
equity  refused  to  relieve  the  lessee  because  he  could  read 
and  would  not.  When  each  party  has  the  same  information 
and  equal  opportunity  to  ascertain  the  truth,  it  cannot  be 
said  that  one  willfully  withholds  anything  from  and  thereby 
deceives  the  other.  Hobbs  v.  Parker,  31  Me.  143.  It  is  not 
necessary  for  defendant  to  prove  that  the  deed  was  read  to 
the  parties  unless  it  was  required  by  her.  2  Johns.  4^4  > 
5  Bos.  $•  Pul.  415 ;  1  Nev.  $>  Man.  576.  Fraud  is  not  to 
be  presumed  from  vague  and  slight  conjectures  or  sup- 
plied by  notions  of  fancied  equity.  BigzloM  on  Fraud  202. 
If  the  fraud  is  not  strictly  and  clearly  proved,  as  it  is  alleged, 
relief  cannot  be  had,  although  the  party  against  whom  relief 
is  sought  may  not  have  been  perfectly  clear  in  his  dealings. 
Kerr  on  J?raud  and  Mis.  382,  and  note.  If  a  case  of  actual 
fraud  is  alleged  in  the  bill,  relief  cannot  be  had  on  the  bill 
by  proving  only  a  case  of  constructive  fraud.  Id.  383,  and 
note.  If  the  relief  sought  by  a  bill  in  equity  be  based  on 
fraud,  the  failure  to  prove  fraud  is  fatal.     Id.  500. 
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4.  Complainant  is  an  educated,  shrewd,  business  woman  ; 
familiar  with  law  matters,  the  rights  of  parties,  the  modes 
of  executing  papers,  deeds  &c. 

V.  The  attempt  to  sustain  the  case  by  proof  of  contempo- 
raneous frauds,  even  if  legal  evidence,  has  failed. 

VI.  All  the  alleged  contemporaneous  frauds  are  fully  dis- 
proved on  the  part  of  defendant. 

1.  There  was  no  change  of  possession  of  property  until 
September,  1875,  defendant  being  a  member  of  complain- 
ant's -  family  until  that  time,  supplied  by  her  with  such 
funds  as  he  required,  there  being  an  understanding,  outside 
of  the  deeds,  for  no  definite  time,  that  rents  collected  from 
the  property  should  go,  first,  to  the  repairs  of  the  property ; 
second,  to  give  the  defendant  all  his  personal  expenses,  and, 
if  any  left,  complainant* to  have  the  surplus. 

2.  The  defendant  was  unlimited  as  to  the  time  he  should 
take  possession  under  these  deeds.  Ryder  v.  Hulse,  24  JV. 
Y.  372. 

3.  The  policies  of  insurance  on  the  property  being  in  the 
name  of  the  complainant,  do  not  affect  the  title  of  defend- 
ant.    Cromwell  v.   The  Brooklyn  Fire  Insurance  Co.,  44  N. 

Y.l#. 

VII.  All  the  deeds  were  regularly  executed,  acknowledged 
and  delivered,  and  must  be  considered  valid  until  the  con- 
trary is  proved.  (See  deeds.)  A  conveyance  which  purports 
to  be  bona  fide  and  for  a  valuable  consideration,  will  be  taken 
to  be  so,  until  the  contrary  is  shown.  Brk/gs  v.  French,  2 
Sumner  251.  It  is  to  be  presumed  that  a  grantor  knew  the 
contents  of  the  deed  he  executed,  until  evidence  to  the  con- 
trary is  offered.  Kimball  v.  Eaton,  8  N.  H.  391.  The  court 
will  not  presume  facts  against  such  a  deed,  and  he  who  seeks 
to  invalidate  the  same  must  impeach  it  by  affirmative  proof. 
Barr  v.  Galloway,  1  McLean  4.76.  A  deed  is  good  between 
the  parties  without  any  attesting  witness  or  acknowledg- 
ment. Wood  v.  Chapin,  13  N.  Y.  509.  At  common  law  it 
was  good  against  all  the  world.      WUlard  on  Real  Estate  386. 
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1.  Complainant  testifies  that  the  signatures  to  the  deeds 
are  correct,  and  that  she  acknowledged  them  before  the 
notary.  There  was  no  necessity  for  defendant  to  produce 
the  notary.  When  public  officers  are  authorized  by  law  to 
certify  to  certain  facts,  their  certificates  to  those  facts  are 
competent  evidence  thereof.  Levy  v.  Barley,  2  Sumner  355. 
Acts  which  purport  to  have  been  done  by  public  officers  in 
their  official  capacity,  within  the  scope  of  their  duty,  are  pre- 
sumed to  be  regular.  Ross  v.  Heed,  1  Wheat.  4^2  ;  United 
States  v.  Amenda,  6  Pet.  691 ;  Strothen  v.  Lucas,  12  Id.  410  ; 
Phila.  §■  Trenton  R.  R.  Co.  v.  Stimpson,  14  Id.  44%  >  Leilas- 
sen  v.  United  States,  9  Id.  117 ;  Wilks  v.  Dinsman,  7  How.  89; 
Minier  v.  Cromelin,  IS  How.  S7 ;  Russell  v.  Beebe,  Hempst. 
704;  Len  v.  Hill,  1  Mr  All.  4S0 ;  Lunlap  v.  Monroe,  1 
Oranch  586  ;  Ruggl.es  v.  Buc/cnor,  1  Paine  358.  The  official 
character  of  a  person  taking  a  deposition  will  be  presumed. 
Jasper  v.  Porter,  2  McLean  579.  A  document  under  the 
signature  and  official  seal  of  a  person  purporting  to  be  a 
notary  public,  may  be  read  in  evidence  without  preliminary 
proof  of  his  authority.  Notarial  seals  need  not  be  proved, 
but  must  be  judicially  noticed.  1  Greenleaf  Ecid.  §§  J,  IS, 
Mad.  845 ;  2  Esp.  700 ;  5  Crunch  835 ;  Serg.  $  R.  484 ;  J 
Wend.  173  ;  Bayl.  on  B.  515  ;  United  States  v.  Libby,  1  Woodb. 
$  M.  221;  Suffer n  v.  Butler,  4  C.  E.  Gr.  202;  Aycr  v.  Little, 
5  C.  E.  Gr.  443,  450. 

2.  The  deeds  were  duly  delivered.  Cannon  v.  Camion,  11 
C.  E.  Gr.  319,  and  other  authorities. 

VTTT.  The  fact  that  the  deeds  are  voluntary  acts  from  the 
complainant  to  the  defendant,  does  not  impair  their  validity. 
Story's  Eg.  Jar.  §  371  $c.  Even  though  the  grantor  retain 
the  deed  in  his  possession.  Sowerbye  v.  Arden,  1  Johns.  Ch, 
240  ;  Besson  v.  Winthrop,  Id.  329.  The  transfer  as  a  gift  is 
good  {Van  Leusen  v.  Rowley,  8  N.  Y.  588),  even  if  given 
by  a  weak  woman  or  through  indiscretion.  Story's  Eq.  Jur. 
M  235,  236  ;  2  Johns.  177)  13  Id.  430;  5  Cow.  506;  8  Id. 
290;  Leiden  v.  Lavids,  2  Harr.  433.     A  deed  of  gift  must 
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stand  good  unless  some  direct  fraud  is  practiced  upon  the 
grantor.     Hunter  v.  Atkins,  3  Myl.  $  K.  134- 

IX.  The  deeds,  being  from  a  parent  to  a  child,  may  be  con- 
sidered as  an  advancement.  Sanford  v.  Sanford,  61  Barb. 
293,  5  Lans.  486;  Woolery  v.  Woolery,  29  Ind.  249  ;  Park  v. 
Park,  19  Md.  323 ;  Bay  v.  Cook,  31  III  336 ;  4  Kent  445; 
15  Wend.  545  ;  McLean  v.  Button,  19  Barb.  450.  Affection 
and  one  dollar  are  a  sufficient  consideration.  Morris  v.  Ward, 
36  N.  Y.  587.  Blood  or  natural  affection  among  near  rela- 
tions is  sufficient,  2  Bla.  Com.  444- >  Plowdcn  305 ;  Frisk  v. 
Cox,  18  Johns.  149 ;  Duvall  v.  Wilson,  9  Barb.  487. 

X.  The  court  will  not  view  a  deed  from  a  parent  to  a 
child  with  the  same  strictures  as  between  strangers.  Hogh- 
ton  v.  Hoghton,  15  Beav.  283;  Cory  v.  Cory,  1  Ves.  19; 
Tweddell  v.  Ttceddell,  Turn.  $  P.  13 ;  Kinchant  v.  Kinchant, 
1  Bro.  C.  C.  369  ;  Prodgers  v.  Lavgham,  1  Sid.  133;  Brown 
v.  Carter,  5  Ves.  862.  In  the  case  of  a  gift  from  a  parent  to 
a  child,  undue  influence  is  never  inferred;  no  suspicion  what- 
ever attaches  to  the  same.  Bigeloio  on  Fraud  261,  264j 
Millican  v.  Millican,  24  Tex.  44@ ' >  Langley  v.  Jackson,  W 
Tex.  579,  584;  Kerr  on  Fraud  and  Mis.  189 ;  Kimball  v. 
Eaton,  8  N.  H.  391. 

XI.  The  deeds  in  this  case  are  not  strictly  voluntary,  but 
were  made  in  the  performance  of  a  trust. 

XII.  There  is  a  difference  between  deeds  of  advancement 
and  a  will. 

1.  A  deed  of  advancement  is  absolute,  takes  effect  from 
its  date  and  cannot  be  recalled,  and,  after  made  by  the 
grantor  in  person,  is  complete,  and  takes  effect  when  made. 
without  any  further  action. 

2.  A  will  takes  effect  in  the  future  upon  the  estate  on  the 
decease  of  the  testator ;  it  may  be  changed  or  cancelled  by 
the  testator  in  his  life-time,  and  has  to  be  probated  under 
the  statute,  and  is  carried  into  effect  by  other  parties  than 
the  testator. 
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3.  The  difference  is,  that  the  deed  takes  effect  in  presenti, 
and  a  will  in  futuro.  Greenfield's  Estate,  14  Pa.  St.  489,  and 
other  authorities. 

4.  There  is  no  statute  of  this  state  invalidating  such  deeds. 

XIII.  There  is  no  allegation  in  the  bill  that  anything 
intended  or  required  by  the  agreement  between  the  parties 
to  be  in  the  deeds,  is  left  out.  If  anything  of  that  kind  is 
relied  upon,  it  should  have  been  alleged  in  the  bill.  McLean 
v.  Given,  7  Ired.  55. 

There  is  no  evidence  of  anything  having  been  left  out  of 
the  deeds  that  was  intended  to  have  been  incorporated  in 
them.  When  solemn  instruments  are  executed  between 
the  parties,  all  previous  conversations  on  the  subject  are 
merged  in  the  final  agreement.  Mellican  v.  Mellican,  24 
Tex.  426  ;  Rowley  v.  Rowley,  Kay  251. 

All  that  took  place  between  the  parties  about  the  rents, 
was  outside  of  the  deeds. 

This  is  not  an  action  for  the  rents  or  to  try  the  right 
thereto.     There  is  no  claim  in  this  case  for  the  rents. 

XIV.  Defendant  was  not  the  attorney,  in  law  or  in  fact, 
nor  was  he  solicitor  or  counsel,  or  confidential  adviser,  or 
agent,  of  the  complainant.  He  was  her  son  and  a  member 
of  her  family,  and  acted  without  special  remuneration.  A 
son  employed  in  his  mother's  business  does  not  act  in  a 
judicial  capacity,  so  as  to  prevent  his  purchasing  from  his 
father.  Davis  v.  Culver,  13  Row.  Pr.  62 ;  Harris  v.  Tremen- 
heere,  15  Ves.  32.  The  influence  which  a  child  may  exert 
over  a  parent  by  acts  of  filial  duty  &c,  is  not  undue  influ- 
ence. Bigelow  on  Fi-aud  264-.  Nor  is  that  which  flows  from 
natural  confidence  and  affection.  Millican  v.  MiUican,  24 
Tex.  426;  1  Story's  Eg.  Jur.  §§  315,  316  (a);  Harris  v.  Tre- 
menheere,  15  Ves.  32. 

XV.  The  evidence  on  the  part  of  the  defendant  over- 
comes that  of  the  complainant,  and  shows  the  bona  fides  of 
the  deeds. 
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XVI.  This  property  is  undeniably  defendant's.  The 
equitable  title  to  it  is  certainly  in  him.  The  complainant 
objecting  to  only  a  part  of  the  deed,  the  court  has  jurisdic- 
tion to  reform  the  deed  by  striking  out  such  part  as  it  may 
deem  objectionable.  Turner  v.  Collins,  L.  JR.  (7  Ch.  App.) 
329,  SJfi  ;  Greenfield  Estate,  14  Pa.  St.  4.89,  508  ;  E'emless  v. 
Dettlon,  1  Bligh  (N.  S.)  J$7  ;  Judge  v.  Houston,  12  Ired.  108. 
If  it  is  wrongfully  in  the  deed,  yet  the  deed  is  good  for 
587  Broad  street.  Towle  v.  Smith,  2  Robt.  489;  Story's  Eq. 
Jur.  §  437. 

XVII.  The  complainant,  though  advanced  in  years,  is,  in 
no  sense,  infirm  in  body  or  mind,  but  has  a  most  decided 
will  of  her  own.  In  Lewis  v.  Pead,  1  Ves.  Jiin.  19,  it  is  held 
that  old  age  is  not  sufficient  to  presume  imposition,  or  that 
the  party  did  not  consult  her  attorney.  Buller,  J.  says: 
We  have  seen  the  greatest  abilities  displayed  at  a  greater 
age  than  seventy-five.  Davis  v.  Culver,  13  How.  Pr.  62; 
see,  also,  the  case  of  Blackford  v.  Christian,  1  Knapp  77 ;  1 
Story  Eq.  Jur.  §§  236,  237,  where  the  principle  is  laid  down 
that  the  law  will  not  assist  a  man  who  is  capable  of  taking 
care  of  his  own  interest,  except  in  cases  where  he  has  been 
imposed  upon  by  deceit,  against  which  ordinary  prudence 
could  not  protect  him. 

XVIII.  It  is  not  sufficient,  to  obtain  relief  in  equity, 
that  GOZLplainant  establish  a  suspicion  of  bad  faith.  The 
complainant  must  establish  it  beyond  a  reasonable  doubt. 
Gould  v.  Gould,  3  Story  C.  C.  516. 

XIX.  Complainant  cannot,  in  general,  fall  back  upon  any 
secondary  equity,  and  is  never  allowed  to  do  so  unless  such 
secondary  equity  is  distinctly  set  out  in  the  bill  and  relied 
upon  as  an  alternative.  The  bill  must  contain  all  of  com- 
plainant's case.  McLean  v.  Gwin,7  Ired.  Eq.  55;  Whelan 
v.  Whelan,  3  Cow.  557,560;  Gouvcrneer  v.  Elmcndorf,  5 
Johns.  Ch.  823 ;  James  v.  McKernan,  6  Id.  559. 

XX.  A  decree  made  in  a  cause  in  the  court  of  chancery 
must  conform  to  the  bill  and  be  warranted  by  it,  both  as  to 
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the  relief  and  as  to  the  grounds  of  relief.  Relief  asked  for 
cannot  be  granted  on  ground  not  disclosed  by  the  bill. 
Adams  v.  Ryerson,  £  Hal.  Ch.  618 ;  Ely  v.  Perrine,  1  Gr, 
Ch.  896;  Stover  v.  Wood,  11  C.  E.  Gr.  56. 

XXI.  The  complainant  has  two  sets  of  children,  and, 
having  determined  not  to  make  a  will,  and  the  property  in 
dispute  having  all  come  from  her  reputed  husband,  William 
Mulock,  it  was  simply  just  that  she  should  give  the  bulk  of 
the  property  to  her  Mulock  children,  and  carry  out  the 
wishes  of  her  reputed  husband  in  giving  more  to  the  defend- 
ant than  to  the  others. 

XXII.  Defendant  had  no  motive  to  defraud ;  he  wTas 
supplied  with  all  he  needed,  and  knew  the  bulk  of  the 
property  was  to  be  his.     His  was  a  life  of  ease,  not  of  gain. 

XXIII.  The  complainant  having,  as  she  supposes,  fulfilled 
the  letter  of  her  promises  to  her  late  reputed  husband, 
Mulock,  to  give  defendant  more  than  the  others,  is  now 
attempting  to  get  the  property  back  at  all  hazards,  right 
or  wrong. 

Mr  Joseph  Coidt  and  Mr.  T.  N.  Mc Carter,  for  respondent. 

The  bill  in  this  cause  is  filed  by  Mrs.  Mulock,  a  widow, 
over  eighty  years  of  age,  asking  this  court  to  set  aside 
certain  conveyances  made  by  her  to  her  son  William  G. 
Mulock,  as  it  appears  by  the  deeds  themselves,  in  October, 
1871,  and  April,  1872,  by  which  he  took  title  to  property 
in  the  city  of  Newark  of  the  aggregate  value  of  over 
$150,000.  It  is  alleged  by  her  that  her  son  William,  who 
is  now  in  the  prime  of  life — being  over  thirty-six  years  of 
age — had,  at  the  time  of  the  said  conveyance,  acted  as  her 
agent  in  collecting  rents  from  her  real  estate  and  superin- 
tending her  affairs  generally,  attending  to  the  payment  of 
bills,  the  sale  of  property,  the  preparation  of  papers  to  be 
executed  by  her,  and,  in  foot,  taking  the  general  manage- 
ment and  control  of  her  business.  While  occupying  this 
relation  towards  his  mother,  in  October,  1871,  and  April, 
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1872,  these  deeds  were  executed  by  her.  It  is  alleged,  on 
her  part,  that  these  conveyances  were  obtained  through 
fraud,  and  that  she  never  executed  them  with  the  intention 
so  to  do,  but  that  her  son,  taking  advantage  of  his  relation 
toward  her,  and  having  the  opportunity  afforded  him  by 
this  relation,  and  by  the  management  of  her  affairs,  shielded 
by  the  trust  and  confidence  which  she  reposed  in  hirar 
obtained  these  conveyances  from  her,  without  consideration, 
and  without  any  knowledge  on  her  part  of  the  nature  of  the 
instruments  which  she  executed.  And  she  asks  this  court 
to  set  aside  these  conveyances,  and  that  he  account  to  her 
for  the  rents,  issues  and  profits  of  the  property  so  conveyed 
to  him,  which  have  been  received  by  him,  and  for  the 
moneys  received  and  not  paid  to  her,  or  for  her  use. 

His  answer  admits  the  relation  between  the  parties,  and 
the  fact  that  his  mother  imposed  implicit  confidence  in  him, 
but  claims  that  the  conveyances  were  made  to  him  by  Ids 
mother  for  the  purpose  of  transferring  the  title  to  the 
property  to  him,  and  that  this  was  done  with  a  full  knowl- 
edge on  her  part  of  the  contents  of  the  instruments  signed 
by  her,  and  that  the  transaction  was  bona  fide,  honest  and 
straightforward  on  his  part,  and  such  as  a  court  of  equity 
should  maintain  and  uphold. 

The  rule  in  regard  to  gifts,  donations  and  settlements  of 
this  character  is  clearly  expressed  in  the  notes  to  the  lead- 
ing case  of  Haegenin  v.  Baseley,  9  White  $•  Tudor  Lead.  Cas. 
in  Ea.,  'part  #  p.  1195.     It  should  appear — ■ 

(1)  That  the  donor  understood  what  he  was  doing. 

(2)  That  the  act  proceeded  from  his  own  mind,  or,  if  the 
suggestion  came  from  without,  that  it  was  deliberately 
adopted  by  him. 

•3)  That  if,  in  carrying  out  his  purpose,  he  reposed  a 
confidence  in  another,  or  relied  on  him  for  guidance,  that 
the  latter  did  all  which  the  acceptance  of  such  a  trust 
implies,  viz.,  giving  the  advice  and  information  which,  if 
duly  weighed,  might  operate  to  prevent  the  execution  of  the 
act.     (See  the  cases  there  cited.) 
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The  relation  of  principal  and  agent  once  established,  makes 
it  impossible  for  the  agent  to  obtain  a  personal  benefit  from 
the  subject  of  his  agency  while  that  relation  of  confidence 
exists.  Such  a  transaction  can  only  be  supported  where  it 
is  shown  that  the  agent  did  all  that  he  could  to  enlighten 
his  principal;  that  the  consideration  is  adequate  and  full, 
and  that  no  unfair  advantage  is  taken.     Id.  7.V7. 

The  relation  of  parent  and  child  raises  the  same  condition. 
When  the  child  is  young  and  of  tender  years,  the  parent 
will  not  be  allowed  to  take  advantage  of  his  position  ;  he 
cannot  impose  on  its  immature  judgment,  or  take  the 
benefit  of  its  ill-considered  contracts.  As  life  draws  to  a 
close,  the  relation  which  existed  at  an  earlier  period  is 
reversed:  the  parent  comes  under  the  sway  of  his  children, 
and  if  he  is  influenced  by  them,  and  if  they  procure  or  even 
suffer  him  to  make  a  contract,  or  execute  a  deed  which 
operates  disadvantageously  to  him,  or  by  which  they  are 
unduly  benefited,  a  court  of  equity  will  avoid  the  instru- 
ment without  proof  of  breach  of  confidence,  or  of  an  undue 
influence,  other  than  that  afforded  by  the  nature  of  the 
transaction.      Id.  1206. 

A  voluntary  deed,  will  not  be  sustained  unless  it  appears 
that  the  grantor  knew  and  understood  what  he  was  doing, 
and  unless  the  deed  fully  expresses  the  nature  of  the 
arrangement  which  the  settlor  wished  to  make.  It  is  not 
enough  that  it  be  read  by  him  or  to  him  ;  it  must  be  shown 
affirmatively  that  he  fully  understood  it  in  all  its  conse- 
quences, and  was  fully  advised ;  and  where  the  gift  is  irre- 
vocable, it  must  be  shown  that  it  was  his  distinct  intention  so 
to  make  it.  The  absence  of  such  a  provision  is  prima  facie 
evidence  of  mistake,  and  can  be  rebutted  only  by  showing 
that  the  settlor  had  this  provision  pointedly  called  to  his 
attention  and  understood  it  fully.  Id.  1250 ;  Garnsey  v. 
Mundij,  9  C.  E.  Gr.  243. 

In  all  these  cases,  the  burden  of  proof  is  on  the  grantee. 

From  the  foregoing  propositions,  I  deduce  the  following: 
That  a  conveyance,  purely  voluntary,  prepared  under  the 
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direction  of  the  grantee,  made  by  an  aged  parent  to  a  child 
in  the  prime  of  life,  who  was,  at  the  same  time,  acting  as 
confidential  agent,  adviser  and  general  manager  of  the 
parent's  estate,  by  which  the  child  gets  absolutely  a  large 
portion  of  the  estate,  can  be  supported,  if  at  all,  only  by 
showing — 

(1)  The  fullest  knowledge  and  understanding  on  the  part 
of  the  grantor. 

(2)  That  the  grantor  had  independent  and  disinterested 
counsel  and  advice. 

(3)  That  the  grantee  and  donee  acted,  in  all  things  with 
relation  to  the  transaction,  in  the  utmost  good  faith,  and 
was  only  the  passive  recipient  of  the  parent's  bounty. 

(4)  That  the  deed  of  conveyance  conforms,  in  every  mate- 
rial respect,  with  the  intention  of  the  grantor. 

(5)  That  if  such  a  conveyance  does  not  conform  to  the 
expressed  intention  of  the  grantor,  it  cannot  be  reformed 
at  the  instance  of  the  grantee. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

The  bill  in  this  case  was  Sled  by  a  mother  against  her 
son,  to  set  aside  three  deeds  executed  by  her  to  him  for  real 
estate  in  the  city  of  Newark.  The  first  two  deeds  were 
executed  on  the  19th  day  of  October,  1871,  and  the  third  on 
the  6th  day  of  April,  1872.  The  son  admits  that  these  con- 
vej^ances  were  purely  voluntary,  that  no  valuable  consider- 
ation passed  to  the  grantor.  The  ground  upon  which  the 
complainant  bases  her  right  to  relief  is  stated  in  her  bill,  as 
follows : 

"That  your  oratrix  never  executed  the  said  conveyances,  or  either 
of  them,  with  the  intention  so  to  do  :  that  she  never  was  requested  so 
to  do,  and  never  did  knowingly  execute  the  said  deeds  or  either  oi 
them,  and  that  the  only  way  she  can  account  for  her  signature,  if  it 
shall  appear  upon  the  said  deeds  or  either  of  them,  is,  that  it  was 
obtained  by  her  said  son  by  trick  and  artifice;  and  that  she  executed 
the  same,  if  at  all,  supposing  and  believing  the  said  deeds  to  be  releases 
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or  assignments,  or  something  of  that  nature,  proper  and  necessary  for 
her  to  execute  in  the  transaction  of  her  business,  as  she  was  frequently 
required  to  do." 

The  bill  presents  a  case  of  gross  fraud,  and  upon  that 
ground  asks  the  interposition  of  a  court  of  equity. 

From  the  decree  of  the  court  below,  declaring  that  all 
three  of  the  deeds  are  infected  with  fraud,  and  therefore 
invalid,  the  defendant  has  taken  an  appeal  to  this  court. 
Without  discussing  the  evidence,  it  is  sufficient  to  say,  that 
after  a  careful  examination  of  the  case,  I  can  see  no  reason 
to  dissent  from  the  result  which  has  been  reached  in  the 
court  below,  as  to  the  two  convej-ances  of  October  19th, 
1871.     The  validity  of  those  deeds  cannot  be  maintained. 

The  conveyance  of  April  6th,  1872,  is  in  a  different  posi- 
tion— as  to  that  deed  the  complainant  has  clearly  failed  to 
establish  the  allegation  of  fraud  set  forth  in  her  bill  of  com- 
plaint. That  deed  purports  to  convey  two  pieces  of  prop- 
erty :  First,  the  lot  No.  587  Broad  street,  and,  secondly,  the 
lot  No.  27  Cross  street.  The  complainant,  in  her  testimony, 
admits  that  she  did,  at  the  time  she  signed  this  deed,  know 
that  it  conveyed  to  her  son  the  property  No.  587  Broad 
street,  but  says  that  she  did  not  know  that  it  also  included 
the  Cross  street  lot. 

During  the  progress  of  the  cause  it  was  admitted  by  the 
counsel  of  the  complainant,  that  the  Broad  street  property 
was  included  by  mistake  in  the  bill  of  complaint,  and  an 
order  was  thereupon  made  by  the  chancellor,  on  the  23d  day 
of  February,  1876,  that  the  injunction  as  to  that  lot  should 
be  dissolved. 

The  admission  of  the  complainant  that  she  knew,  at  the 
time  she  executed  this  writing,  that  it  was  a  deed  conveying 
real  estate  to  her  son,  distinguishes  it  from  the  other  deeds. 
It  is  presumed  that  a  grantor  knew  the  contents  of  the  deed 
he  executed  until  evidence  to  the  contrary  is  produced. 

The  weight  of  the  evidence  is,  that  the  mother  executed 
this  deed  with  full  knowledge  that  it  conveyed  both  lots. 
Riker  testifies  that  she  gave  him  express   instructions  to 
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have  the  deed  made  out  for  both  properties,  and  the  defend- 
ant says  she  knew  it  was  drawn  in  that  way.  No  reason 
appears  in  this  case  why  this  evidence  on  the  part  of  the 
defendant  should  be  discredited. 

It  is  admitted  that,  prior  to  this  time,  the  son  ha'd  the 
confidence  and  affection  of  his  mother,  and  she  was  under  a 
moral  obligation  to  make  some  provision  for  him. 

Being  convinced,  bv  the  evidence  in  the  cause,  that  the 
complainant  knew,  when  she  executed  the  last  conveyance, 
that  it  passed  the  title  both  to  lot  No.  587  Broad  street,  and 
to  lot  No.  27  Cross  street,  I  am  of  opinion  that  the  decree 
below  as  to  those  two  lots  should  be  reversed,  and  that  it 
should  be  affirmed  as  to  the  other  deeds,  with  costs  to  the 
appellant  in  this  court,  each  party  to  pay  its  own  costs  in 

the  court  below. 

Decree  unanimously  reversed. 


Annie  E.  Bright  and  others,  appellants, 

v. 
John  H.  Platt,  assignee  &c,  respondent. 

Under  the  charter  of  the  New  Egypt  and  Farmingdale  Railroad 
Company  (P.  L.  1869  p.  Jj.72),  a  portion  of  certain  mortgaged  lands 
were  condemned  for  the  company's  use,  in  proceedings  of  which  the 
company  had  given  notice  to  the  mortgagors  only. — Held,  that  the 
mortgagee  was  entitled  in  equity  to  have  the  sum  so  awarded  for 
the  land  and  damages,  applied  towards  the  payment  of  his  debt,  and 
the  rest  of  the  mortgaged  premises,  subject  to  the  rights  of  the  railroad 
company,  sold  for  the  payment  of  the  balance. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Platt  v.  Bright,  4.  Stew.  81. 
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Mr.  Wm.  H.  Vredenburgh,  for  appellants. 

Two  positions  are  taken  bv  the  appellants,  viz.: 

(1)  That  the  respondent  was  no  equity  or  right  to  the 
$6,610  on  deposit  with  the  clerk  in  chancery. 

(2)  That  if  he  had,  it  would  be  only  after  and  subject  to 
the  exhaustion  of  the  whole  mortgaged  premises. 

I.  It  is  plain  that  at  the  date  of  that  order,  viz.,  June  9th, 
1875,  this  $6,610  in  question,  was  due  to  the  appellant. 
The  order  so  recites.  Now,  when  and  how  and  by  what  mag- 
ical process  has  this  absolute  right  been  taken  from  Mrs. 
Bright  and  transferred  to  Mr.  Piatt?  It  is  important  to 
note  that  the  complainant's  suit  is  nothing  more  than  a  pro- 
ceeding in  rem.  No  decree  for  any  deficiency  against  the 
mortgagors  can  be  asked,  because  no  notice  was  served  on 
them  that  such  was  the  object  of  the  suit.  Wilson  v.  King, 
8  C.  E.  Gr.  150 ;  Bides  in  Chancery  38. 

If  the  effect  of  the  condemnation  proceedings,  although 
taken  without  any  act  or  consent  of  the  mortgagor,  and 
without  notice  to  the  mortgagee,  had  been  to  deprive  him  of 
any  rights  in  the  mortgaged  premises,  then  this  position 
might  be  tenable.  Such  was  the  result  in  the  case  of  the 
Bank  of  Auburn  v.  Roberts,  U  N.  Y.  192,  45  Barb.  4,07.  If, 
on  the  other  hand,  such  third  party,  without  the  mortgagee's 
consent,  does  a  permanent  damage  to  the  mortgaged  prem- 
ises, so  as  to  impair  the  security  of  the  mortgagee,  the  mort- 
gagee can  look  to  such  third  person  for  compensation  in 
damages  for  such  injury.  Jackson  v.  Turrell,  10  Vr.  329, 
and  cases  there  cited;  Van  Pelt  v.  McGraw,  4  N.  Y.  110. 

Again,  the  effect  of  the  present  decree  is  to  declare,  in  a 
collateral  proceeding,  without  allegation  of  fraud  or  mistake, 
that  the  award  to  Mrs.  Bright,  the  party  to  that  proceeding, 
was  intended  as  an  award  to  Piatt,  who  was  not  a  party  to 
it.  The  maxim  of  the  law  is,  "res  judicata  pro  veritate  accipi- 
tur."  In  legal  theory,  the  conclusive  presumption  is,  that 
the  record  of  the  judgment  speaks  for  itself,  and  speaks  the 
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truth.  Broom's  Legal  Maxims  2,  3,  328,  333,  9^5;  Duchess 
of  Kingston's  Case,  2  Smith's  Lead.  Cas.  636. 

This  award,  between  these  parties,  has  the  force  of  a  judg- 
ment of  a  competent  court,  and  even  "the  legislature  has 
no  power "  to  "  open "  it,  or  "  unsettle  rights  previously 
ascertained."     Hooker  v.  Hooker,  10  Sm.  §  Marsh.  599. 

By  the  act  of  1877,  the  legislature  could  not  and  did  not 
open  that  award  of  1873,  or  unsettle  rights  previously  ascer- 
tained by  it.  This  act  was  intended  to  empower  the  court 
of  chancery  merely  to  distribute  the  money  among  the  -parties 
entitled  to  it,  and  who  were  cut  oft'  by  the  award,  not  to 
persons  who  were  not  bound  by  the  award.  Again,  the  act 
of  1877  was  intended  to  operate  only  in  futuro,  and  has  no 
control  over  the  award  of  1873. 

In  Thompson  v.  Alexander,  11  III.  55,  the  court  says  :  "A 
retrospective  effect  will  not  be  given  to  an  act,  unless  it 
clearly  appears  that  such  was  the  intention  of  the  legislature, 
and  such  intention  must  be  manifested  by  clear  and  unequivo- 
cal expressions.  If  it  is  left  doubtful  what  was  the  real 
design,  the  statute  must  be  so  construed  as  to  have  a  pro- 
spective effect  only."  See,  also,  Belvidere  v.  Warren  R.  It. 
Co.,  5  Vr.  200 ;  Deegan  v.  3Iorrow,  2  Vr.  138;  Prince  v. 
United  States,  2  Gall.  204;  Whitman  v.  Hopgood,  10  Mass. 
437  ;  Bruce  v.  Schuyler,  4  Gilm.  221 ;  Somerset  v.  Dighton,  12 
Mass.  383,  385  ;  Hooker  v.  Hooker,  supra  ;  Vreeland  v.  Bram- 
hall,  10  Vr.  2. 

Again,  the  effect  of  this  decree,  appealed  from,  is  prac- 
tically to  reverse  the  decisions  of  our  courts.  The  mort- 
gagee becomes  an  unnecessary  party  to  such  condemnation 
proceedings.  Boss  v.  E.  $  S.  R.  R.  Co.,  1  Gr.  Ch.  1,22; 
National  Railway  v.  Easton  §  Amboy  R.  R.,7  Vr.  181. 

II.  If  the  mortgagee  could  have  an  equity  to  this  $6,610, 
which  we  utterly  deny,  it  must  be  conceded  that  it  would 
be  only  after  the  mortgaged  premises  and  all  of  them  are 
exhausted.  Until  then  it  will  not  appear  whether  the  mort- 
gagee's interest  has  been  touched  by  the  condemnation  pro- 
ceedings.    The  action   of  the  railroad  company   may   not 
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affect  or  concern  the  mortgagee.  If  the  mortgaged  premises, 
as  they  stand  at  the  day  of  sale,  reach  the  mortgage  encum- 
brances, this  $6,610  cannot  go  to  the  mortgagee.  Such  was 
the  equity  established  in  the  case  above  cited  of  Auburn  v. 
Roberts,  and  other  cases. 

Mr.  Francis  Fellowes,  for  appellants. 

The  essential  part  of  these  proceedings,  so  far  as  regards 
the  present  case,  is,  that  the  N.  E.  &  F.  R.  R.  Co.  laid  out 
and  located  the  route  of  their  railroad  through  and  across 
two  contiguous  lots  of  Annie  E.  Bright,  the  mortgagor  (one 
of  which  is  embraced  in  the  mortgage),  and,  being  unable  to 
agree  as  to  the  price  &c,  commissioners  were  appointed, 
February  3d,  1873,  to  make  appraisal  &c,  and  that,  on  the 
17th  of  March,  1873,  they  reported  that  Charles  Butcher, 
Charles  G.  Bond  and  Samuel  T.  Williams,  appearing  on  the 
part  and  behalf  of  said  company,  and  John  E.  Lanning  for 
Annie  E.  Bright  and  Aaron  S.  Bright,  her  husband,  "  we 
did  thereupon,  in  the  presence  of  the  said  parties  and  agents 
and  representatives,  proceed  to  view  and  examine  the  said 
lands,  and  to  make  a  just  and  equitable  estimate  and 
appraisement  of  damages  to  be  paid  by  the  N.  E.  &  F.  R. 
R.  Co.  for  such  land  and  damages  aforesaid;  and,  after 
having  first  viewed  and  examined  the  said  premises,  and 
heard  the  allegations  of  the  parties,  and  duly  considered  the 
same,  we  do' report  that  the  sum  of  $1,905,  for  the  value  of 
the  lands  aforesaid,  and  the  sum  of  $7,626,  for  the  damages 
aforesaid,  be  paid  by  the  said  the  1ST.  E.  &  F.  R.  R,  Co.,  to 
the  said  Anna  Bright  and  Aaron  S.  Bright,  her  husband, 
making  together  the  sum  of  $9,531  for  the  said  lands  and 
damages  aforesaid.     In  testimony  whereof  &c." 

It  is  conceded  that  the  mortgagee  had  no  notice  of  these 
proceedings,  and  was  not  a  party  to  them.  It  must,  there- 
fore, be  also  conceded,  that  the  award  vested,  at  least,  the 
legal  title  to  the  moneys  in  the  mortgagor. 

No  notice  having  been  given  to  the  mortgagee,  the  com- 
missioners had  no  jurisdiction  to  make  any  award  to  him, 
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or  to  anybody  in  his  behalf,  for  his  interest  in  the  land. 
The  charter  required  notice,  and  the  fundamental  law 
required  notice.  State  v.  Trenton,  7  Vr.  504 ;  State  v.  New- 
ark, 1  Dutch.  Jf.ll ;  S.  C,  4  Zab.  666.  As  to  persons  with- 
out notice,  the  proceedings  were  nugatory,  although  valid  as 
to  persons  having  notice.  Nat.  B.  B.  Co.  v.  Easton  <f 
Aniboy  B.  B.  Co.,  7  Vr.  181 ;  Boss  v.  Elizabethlown  $■  Somer- 
ville  B.  B.  Co.,  1  Gr.  Ch.  4$2. 

Nothing  is  left  to  Mrs.  Bright  for  injury  to  her  adjacent 
lands,  for  exposure  to  conflagration,  destruction  of  her 
growing  crops  or  her  fruit  trees,  dangers  to  herself  or  her 
family,  disturbance  of  her  tranquility  by  day  or  of  her 
repose  by  night,  supposed  to  have  been  included  in  the 
compensation  for  damages.  Doughty  v.  Somerville  B.  B.  Co., 
2  Zab.  4.95. 

The  order  of  the  chancellor,  directing  the  money  to  be 
paid  into  court,  was  arbitrary,  being  unauthorized  by  law. 
The  chancellor  had  no  jurisdiction  to  make  the  order.  To 
authorize  such  an  order,  the  title  to  the  money  must  be 
clearly  admitted  in  the  answer.  When  this  order  was 
made,  and  until  the  filing  of  the  supplemental  bill,  there 
was  no  mention  of  this  money  in  an}7  of  the  pleadings.  The 
rule  will  be  found  in  2  DanieWs  Ch.  Br.  1770,  and  in  §  0, 
p.  1799  ;  and,  also,  in  Bichardson  v.  Bank  of  England,  4  M. 
$•  C  165,  177 ;  and,  in  New  Jersey,  in  McTighe  v.  Dean,  7 
C.  E.  Gr.  81. 

Mr.  B.  Allen,  Jr.,  and  Mr.  T.  N.  Mc Carter,  for  respondent. 

The  mortgage-holder  is  entitled  to  have  all  the  rents, 
issues  and  profits  of  the  land  to  the  extent  of  the  amount 
due  on  his  mortgage,  and  is  entitled  to  the  whole  estate  as 
it  is.  Ergo,  the  complainant  is  entitled  to  the  award.  Ex 
parte  Temple,  1  G.  $  J.;  1  T.  B.  383,  218.  The  crops  as 
well  as  the  land  are  security  for  the  debt.  Stewart  v. 
Doughty,  9  Johns.  108;  10  Johns.  360,  4^4;  1  Hayw.  17. 
The  mortgagee  may  put  an  end  to  the  mortgagor's  : 
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ing  rents,  and  the  mortgage-holder  receive  the  rents  him- 
self.    2  Ves.  £  B.  253. 

The  mortgagee,  by  virtue  of  his  mortgage,  becomes  enti- 
tled at  law  to  immediate  possession  or  to  the  receipt  of  the 
rents,  if  the  land  be  in  lease  subsequent  to  mortgage. 

Where  lands  are  conveyed  in  mortgage,  the  mortgagee, 
as  against  the  mortgagor  and  all  persons  claiming  under 
him,  is  taken  to  be  the  owner  of  the  fee.  Ersldne  v.  Town- 
send,  2  Mass.  4-93,  551 ;  Goodwin  v.  Richardson,  11  Mass.  4.69 ; 
Fay  v.  Brewer,  3  Pick.  203  ;  Flagg  v.  Flagg,  11  Pick.  475  ; 
Blanchard  v.  Brooks,  12  Pick.  ^7,  57 ;  Fay  v.  Cheney,  14 
Pick.  399. 

Mortgagee  may  retain  the  emoluments  and  have  an  action 
for  mesne  profits  not  actually  paid  to  the  mortgagor.  7 
Bing.  322 ;  9  Barn.  £  Cress.  245 ;  Johnson  v.  Jones,  9  Ad. 
$  El.  809;  Doe  v.  Barton,  11  Ad.  $>  El.  307 ;  Keech  v.  Hall, 
1  Doug.  22.     See  Daw  Magazine,  Nov.  1856,  as  to  rents. 

The  mortgagee,  as  between  himself  and  the  mortgagor,  is 
seized  in  fee  of  the  freehold,  although  he  can  use  it  onlj-  for 
the  purpose  of  the  security.  Hughes  v.  Edwards,  9  Wheal. 
499;  Winslow  v.  31.  Ins.  Co.,  4  Mete.  306 ;  State  v.  Ijawson,  1 
Eng.  269  ;  Clageit  v.  Salmon,  5  Gill  $■  J.  314. 

Whilst  public  policy  might  forbid  mortgage-holder  from 
having  injunction  to  restrain  railroad  company  from  con- 
structing railroad  (a  public  improvement),  equity  will  enforce 
the  principles  on  which  proceedings  for  injunction  are  based 
and  recognized,  by  appropriating  the  fund  in  court,  the 
equivalent  substituted  in  lieu  of  the  waste  (the  result  of  the 
act)  towards  payment  of  the  mortgage  security,  and  protect 
mortgage-holder,  complainant.     Anonymous,  1  Ves.  Jr.  93. 

Solicitor-general  moved  for  order  to  prevent  removal  of 
timber  cut  .down.  A.  D.  1790.  Lord  Chancellor  :  "Trover 
might  be  brought  for  it.  But  many  orders  of  this  kind 
have  been  made.  Take  the  order."  Whitfield  v.  Benett,  2 
P.  Wms.  241 ;  3  P.  Wms.  267,  268  ;  Lee  v.  Alston,  1  Ves.  78. 

Chancellor  Kent,  in  Watson  v.  Hunt,  5  Johns.  Ch.  171,  rec- 
ognizes same  principle.     Spear  v.  Cutter,  5  Barb.  487. 
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When  mortgaged  property  has  been  turned  into  money, 
the  rights  of  the  mortgagee  remain  unaltered  by  the  con- 
version, and  he  has  a  right  to  have  the  money  applied  on 
the  mortgage.     Brown  v.  Stewart,  1  Md.  Ch.  88. 

Court  sa}rs  a  mortgagee,  prior  to  the  time  when  he  may 
foreclose  and  sell,  may,  by  a  bill  with  proper  amendments, 
as  in  this  bill,  obtain  an  injunction  as  a  reniecl}-.  See  Clagett 
v.  Salmon,  5  Gill  $  J.  314  ;  3  Powell  on  Mortg.  966  ;  Jones  v. 
Conde,  6  Johns.  Ch.  77. 

The  identity  of  the  money  in  bank  is  important,  for  upon 
it  depends  the  right  of  complainant  to  have  it  appropriated 
specifically  towards  the  payment.  Jones  v.  Conde,  6  Johns. 
Ch.  77. 

Where  either  real  or  personal  property,  on  which  there  is 
an  outstanding  mortgage,  is  turned  into  money,  the  rights 
of  the  mortgagee  remain  unaltered,  and  the  court  will  direct 
the  application  of  the  money  according  to  the  rights  of  the 
parties  as  they  existed  previous  to  the  alteration  of  the 
estate.     Astor  v.  Miller,  2  Paige  68. 

Supreme  court  affirmed  chancellor's  decree,  and  the  court 
of  appeals  decreed :  The  fund  in  controversy  may  be  prop- 
erly treated  as  belonging  to  those  who  have  established  a 
prior  equitable  lien  on  the  owner's  interest  in  the  land. 
Danforth  v.  Suydam,  4  N.  Y.  66. 

Proceedings  for  flowage  under  mill  act,  only  the  mort- 
gagor made  a  party.  Defence  put  in  that  the  mortgagee 
should  also  be  a  party.  Court  decreed  that  it  was  not 
necessary  for  mortgagee  to  be  a  party,  but  mortgagee  may 
intervene,  if  he  chooses,  to  secure  to  himself  his  rights. 
Paines  v.  Wood,  108  Mass.  163 ;  Gooding  v.  Shea,  103  Mass. 
164. 

A  mortgage  is  jwo  tanto  a  purchase,  and  a  bona  fide  mort- 
gagee is  as  much  entitled  to  protection  as  a  bona  fide  grantee. 
Pierce  v.  Founce,  4-7  Me.  514- 

In  45  Barb.  4^9,  consequential  damages  referred  to  in 
Astor  v.  Hoyt,  mortgagee  had  released  part  of  the  premises. 
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The  general  principle  is,  that  equity  looks  upon  things 
agreed  to  be  done  as  actually  performed,  as  money  cove- 
nanted to  be  laid  out  in  land  to  be  in  fact  real  estate.  1 
Fonb.  Eq.  B.  1  ch.  6  §  9.  It  considers  land  directed  to  be 
sold  and  converted  into  money  as  money,  and  money 
directed  to  be  employed  in  the  purchase  of  land  as  land. 
Craig  v.  Leslie,  8  Wheat.  563,  577 ;  Benson  v.  Benson,  1  P. 
Wms.  130;  Crabtree  v.  Bramble,  3  Atk.  680;  Guidot  v. 
Guidot,  3  Atk.  35/+;  Seely  v.  Jago,  1  P.  Wms.  889. 

Money  directed  to  be  laid  out  in  land  is  considered  as 
hind,  and  the  interest  goes  as  the  profits  would,  after  a  pur- 
chase.    AWy-Gen.  v.  Milner,  3  Atk.  ll.'h 

Mr.  Justice  Washington,  opinion  in  Craig  v.  Leslie,  3 
Wheat.  563,  and  cases  cited,  says  with  the  master  of  the 
rolls,  in  Fletcher  v.  Ashburn,  1  Bro.  C.  C  497,  that  nothing  is 
better  established  than  this  principle,  that  money  directed 
to  be  employed  in  the  purchase  of  hind,  and  land  directed 
to  be  sold  and  turned  into  money,  are  to  be  considered  as 
that  species  of  property  into  which  they  are  directed  is 
given.  He  adds:  "The  owner  of  this  fund,  or  the  con- 
tracting parties,  may  make  money  land."  The  cases  estab- 
lish this  rule  universally.  This  declaration  is  well  warranted 
by  the  cases  to  which  the  master  of  the  rolls  refers,  as  well 
as  by  many  others.  See  Dougherty  v.  Bull,  2  P.  Wms.  320  ; 
Yeats  v.  Compton,  2  P.  Wms.  358 ;  Trelawny  v.  Booth,  2  Atk. 
4,53,  590. 

The  courts  regard  the  avails  of  land  precisely  the  same 
as  the  land  itself.  Hooper  v.  Goodwin,  18  Ves.  156 ;  AWy- 
Gen.  v.  Ward,  3  Ves.  327;  Brudenell  v.  Boughton,  2  Atk.  268. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

Annie  E.  Bright  was  the  owner  of  a  tract  of  land  in  Mon- 
mouth county,  upon  which  she  and  her  husband  executed 
a  mortgage  for  $9,372.  This  mortgage  afterwards  passed, 
by  assignment,  to  the  complainant,  who,  on   its  becoming 

24 
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due,  filed  his  bill  in  chancery  for  foreclosure.  While  the 
suit  was  pending,  the  New  Egypt  and  Farmingdale  Railroad 
Company  commenced  proceedings  under  its  charter  (P.  L. 
1869  p.  47%)  for  the  condemnation  of  a  strip  of  this  land, 
giving  notice  to  only  Mrs.  Bright  and  her  husband,  as 
owners,  and  an  award  was  therein  made,  which,  for  that 
strip  and  the  damages  done  by  taking  the  same,  amounts  to 
$6,610.  Thereupon  the  complainant  caused  this  sum  to  be 
paid  by  the  railroad  company  into  the  court  of  chancery, 
and  filed  a  supplemental  bill,  setting  forth  the  condemna- 
tion proceedings,  and  bringing  in  the  railroad  company  as 
a  defendant,  and  praying  that  the  sum  in  court  should  be 
paid  to  him  on  account  of  his  mortgage,  and  that  the  land, 
subject  to  the  estate  of  the  railroad  company,  should  be 
sold  to  pay  the  balance  thereof.  On  final  hearing,  the 
chancellor  decreed  accordingly,  and  from  that  decree  this 
appeal  is  taken  by  Mrs.  Bright  and  her  husband. 

The  claim  of  the  appellants  is,  that  the  fund  in  court 
represents  only  the  value  of  their  estate  in  the  mortgaged 
premises,  and  therefore  belongs  to  them,  and  not  to  the 
mortgagee ;  and  this  claim  they  base  upon  the  facts  that 
they  only  were  notified  of  the  condemnation  proceedings, 
and  that  the  commissioners  who  made  the  award  reported 
that  the  sum  awarded  be  paid  by  the  railroad  company  to 
the  appellants  for  the  land  and  damages. 

That  this  fund  does  not  represent  merely  the  estate  of  the 
appellants,  is  manifest  upon  a  reading  of  the  provisions  of 
the  charter  under  which  the  condemnation  was  made.  The 
eighth  section  of  that  law  enacts  that  the  commissioners 
shall  examine  the  lands  to  be  taken,  and  shall  "  make  a 
just  and  equitable  estimate  or  appraisement  of  the  value  of 
the  same,  and  an  assessment  of  damages  as  shall  be  paid  by 
said  company  for  such  lands  and  damages."  Clearly,  this 
requires  the  commissioners  to  fix  the  value  of  the  land,  not 
the  value  of  any  particular  estate  therein.  Such  has  always 
been  the  construction  in  this  state  of  similar  enactments. 
Ross  v.  Eliz.  ,(■  Som.  R.   R.  Co.,  1  Gr.  Ch.  4#2 ;  Mclntyre  v. 
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East.  $  Am.  R.  R.  Co.,  11  C.  E.  Gr.  4?.J ;  Ross  v.  Eliz. 
$  Som.  R.  R.  Co.,  Spen.  230;  State  v.  East.  £  Am.  R.  R. 
Co.,  7  Vr.  181. 

An  interpretation  of  this  section  which  devolved  upon 
these  commissioners  the  duty  of  estimating  the  value  of 
each  particular  interest  in  the  land  to  be  taken,  would  not 
only  do  violence  to  the  language  of  the  provision,  but 
would  also  impose  upon  these  appraisers  obligations  which, 
with  their  limited  means  of  investigation,  their  want  of 
knowledge  of  nice  legal  and  equitable  distinctions,  and  their 
inability  to  settle  authoritatively  the  rights  of  parties,  they 
could  not  conscientiously  assume  to  discharge.  Their 
simple  duty  is  to  ascertain  what  sum  of  money  is  an  equiva- 
lent for  the  rights  which  the  railroad  company  seeks  to 
acquire,  and  the  injuries  it  is  to  inflict  by  the  construction 
and  operation  of  its  road.  That  being  done,  the  question 
as  to  the  disposition  of  the  fund  arises. 

Primarily,  and  in  law,  the  fund  belongs  to  those  whom, 
as  owmers  of  the  legal  estate,  the  company  has,  by  notice, 
made  parties  to  the  condemnation  proceedings.  The  sec- 
tion of  the  charter  before  mentioned  declares  that  the  report 
shall  be  plenary  evidence  of  the  right  of  such  owners  to 
recover  the  amount  of  the  valuation,  with  interest  and 
costs,  in  an  action  of  debt.  In  the  present  case,  these 
owners  are,  undoubtedly,  the  appellants.  But  equity  does 
not  stop  with  a  recognition  of  these  bare  legal  rights.  The 
money  has  taken  the  place  of  the  land,  and,  in  conscience, 
it  is  regarded  as  being  subjected  to  responsibility  for  the 
claims  of  all  persons  interested  in  the  land.  Wheeler  v. 
Kirtland,  12  C.  E.  Gr.  634. 

By  not  making  all  these  persons  parties  to  the  condemna- 
tion proceedings,  as  might  have  been  done  by  notice,  the 
company  incurred  a  double  risk.  In  the  first  place,  if  the 
fund  had  been  paid  over  to  these  appellants,  under  circum- 
stances which  did  not  create  an  equitable  estoppel  in  favor 
of  the  company  against  the  other  parties  interested,  the 
company  might  be  compelled  again  to  pay  for  the  rights 
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which  they  would  thus  have  attempted  to  acquire  without 

compensation  to  the  persons  entitled  thereto;  and,  in  the 

next  place,  these  parties,  if  dissatisfied  with  the  award  so 

made,  might  have  insisted  upon  another  appraisement  by 

commissioners,  of  whose  proceedings  they  should  have  due 

notice. 

But,  under  the  facts  in  this  case,  both  of  these  dangers  are 

obviated.     The  mortgagees  are  content  with  the  sum  fixed 

by  the  commissioners  as  the  value  of  the  land  and  damages, 

and  the  company  has  paid  the  fund  into  the  suit  where  all 

the  parties  in  interest  are  litigatino;  for  their  rights  in  the 

.  .  . 

land.     It  is  the  plain  right  of  the  company  to  have  this  fund 

withheld  from  the  mere  legal  owners  until  the  claims  of  the 
mortgagees  are  extinguished ;  it  is  the  plain  duty  of  the 
mortgagees  to  see  that  the  fund  is  not  paid  out  to  the  appel- 
lants without  an  assertion  of  their  own  claims  upon  it;  and 
it  is  the  plain  duty  of  the  court  to  dispose  of  the  fund  in  the 
same  manner  as  it  would  have  disposed  of  the  land  for 
which  the  fund  is  substituted. 
The  decree  should  be  affirmed. 

Decree  unanimously  affirmed. 


William  Young,  appellant, 

v. 

Anthony  A.  Hughes  and  others,  respondents. 

1.  A  real  estate  broker  employed  to  find  a  purchaser  for  land,  is 
bound  to  disclose  to  his  principal  any  facts  known  to  him,  material  to 
the  transaction,  and,  if  the  broker  takes  part  in  the  negotiation,  he  is 
bound  to  exert  his  skill  for  the  benefit  of  his  principal. 

2.  Purchasers  obtaining  a  contract  for  the  sale  of  land  through  a 
real  estate  broker  who,  with  their  knowledge  and  in  collusion  with 
them,  has  concealed  material  facts  from  his  principal  or  exerted  his 
skill  in  the  negotiation  against  his  principal,  cannot  in  equity  enforce 
the  contract,  and  such  a  contract  will  be  set  aside. 
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The  appeals  in  this  cause  bring  up  for  review  two 
decrees  of  the  court  of  chancery,  one  directing  the  specific 
performance  of  a  contract  for  the  sale  of  land,  and  the  other 
dismissing  a  bill  in  the  nature  of  a  cross-bill,  which  had  been 
filed  for  the  rescission  of  the  same  contract.  The  opinion  of 
the  chancellor  will  be  found  in  Hughes  v.  Young,  4  Stew.  60. 

Mr.  Charles  H.  Hartshorne,  for  the  appellant. 

I.  Specific  performance  should  be  refused  and  the  con- 
tract decreed  to  be  void,  because, 

(1)  "Warren  was  employed  by  Young,  the  owner,  as  a 
broker,  to  negotiate,  or  to  aid  in  negotiating,  a  sale  of  the 
property  in  question. 

(2)  A  broker  so  employed  is  charged  with  the  trusts  and 
duties  of  an  agent  in  negotiating:  the  sale.  The  relations 
between  him  and  his  principal  are  fiduciary. 

The  principal  bargains  for  the  agent's  zeal  and  vigilance 
for  his  own  exclusive  advantage.  Paley's  Agency  10-33 ; 
Story's  Agency  §  24-6 ;  White.  $•  Tudor' 's  Lead.  Cas.  in  Eq.  (ed. 
1S76)  239. 

The  agent  cannot  become  in  any  way  secretly  interested 
in  the  subject  matter  of  the  agency,  adversely  to  his  princi- 
pal's interest.      Wharton's  Agency  §§  244-,  245. 

Instances  in  which  the  rules  have  been  applied  are : 

To  a  case  of  a  sale  in  which  the  agent  is  interested.  Con- 
dit  v.  Blackwell,  7  C.  E.  Gr.  481.  Where  the  clerk  of  the 
broker,  without  the  broker's  knowledge,  was  interested  in 
the  sale.  Gardner  v.  Ogden,  22  N.  Y.  327.  Where  the 
broker  employed  to  sell  for  a  price  fixed  by  the  owner, 
was  interested  in  the  sale.  Kerfoot  v.  Hyman,  52  III.  512. 
When  the  owner  of  land  agreed  to  give  the  broker  all  he 
could  get  above  a  certain  price  per  acre;  the  broker  found 
a  purchaser  for  a  price  above  the  sum  fixed,  and,  before  the 
bale,  took  from  the  purchaser  an  agreement  that  the  pur- 
chaser should  pay  the  broker  $500  "  for  services  in  assisting 
to  negotiate."  Eoerhardt  v.  Searle,  71  Pa.  St.  256.  To  a 
case  of  gratuitous  service,  where  one  offered  to  procure,  for 
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a  friend,  stock  at  £3  per  share,  and,  being  authorized  to  do 
so,  purchased  at  £2  and  kept  the  difference.  Kimber  v. 
Barber,  L.  R.  (8  Ch.  App.)  56.  Where  a  broker  negotiated 
for  both  sides  an  exchange  of  land,  and  took  commissions 
from  both  sides  without  their  knowledge.  Farnsioorth  v. 
Hemmer,  1  Allen  494- 

The  authorities  sustain  the  views  above  stated.  Defini- 
tion of  the  term  "  broker."  Wharton's  Agency  §  695  ;  Story's 
Agency  28,  31;  Shepherd  v.  Hedden,  5  Dutch.  SJfi.  He  is 
agent  of  the  person  who  employs  him ;  he  cannot  secretly 
accept  compensation  from,  nor  act  in  the  interest,  of  the 
adverse  party.  Wharton's  Agency  §  715 ;  Story's  Agency 
§  31;  Shepherd  v.  Hedden,  5  Dutch.  34,3 ;  Dunlop  v.  Rich- 
ards, 2  E.  D.  Smith  181;  Pugsley  v.  Murray,  4  Id.  245. 
And  this  even  when  the  broker  takes  no  part  in  the  nego- 
tiations, but  merely  sends  the  purchaser  to  the  vendor. 
Walker  v.  Osgood,  98  Mass.  348 ;  Rice  v.  Wood,  113  Mass. 
133  ;   Raisin  v.  Clark,  41  Md.  158. 

The  general  principles  of  agency  are  applicable  to  the 
relations  between  the  broker  and  his  principal.  Wharton's 
Agency,  §  727.  The  broker  is  ordinarily  and  almost  inevita- 
bly entrusted  to  a  greater  or  less  extent  with  the  confidence 
of  his  principal,  and  a  knowledge  of  his  views  and  purposes  ; 
this  is  incompatible  with  like  relations  with  the  other  party. 
Walker  v.  Osgood,  98  Mass.  348. 

In  Farnsworth  v.  Hemmer  (1861),  1  Allen  494,  a  real  estate 
broker  had  been  employed  "  to  negotiate  a  sale  or  exchange 
of  certain  real  estate."  He  charged  commissions  to  both 
parties.  In  an  action  to  recover  his  commissions,  the  court 
said :  *  *  u  The  duty  of  the  agent  for  the  vendor  is  to 
sell  for  the  best  price;  of  the  agent  of  the  purchaser  to  buy 
for  the  lowest.  *  *  It  is  of  the  essence  of  his  contract 
that  he  will  use  his  best  skill  and  judgment  to  promote  the 
interest  of  his  employer."     Fish  v  Leser,  69  111.  394- 

The  broker  is  bound  to  give  his  principal  knowledge  of 
every  fact  material  to  the  sale.  Farnsworth  v.  Hemmer, 
supra;  Hesse  v.  Briant,  6  DeG.  31.  £  G.  623.    That  the  prio- 
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cipal  takes  part  in  the  negotiations,  makes  no  difference. 
Farnsioorth  v.  Hemmer,  supra;   Walker  v.  Osgood,  supra. 

But  it  is  claimed  that  brokers  are  classified ;  that,  admit- 
ting a  broker  who  is  employed  to  negotiate  a  sale,  may  be 
charged  with  the  duties  and  trusts  of  an  agent,  yet  another 
class  are  only  middlemen  employed  to  bring  vendor  and  pur- 
chaser together  to  make  their  own  bargain  ;  that  such  are 
not  charged  with  those  duties  and  trusts,  and  it  is  said  that 
Warren  in  this  case  belongs  to  the  latter  class.  Such  a  dis- 
tinction was  recognized  in  Hupp  v.  Sampson,  16  Gray  398, 
where  the  broker  was  employed  "  to  find  some  one  to  bring 
his  principal  in  contact  with  parties  who  would  do  the  busi- 
ness of  importing  rattans."  But  the  case  was  qualified  and 
explained  in  Walker  v.  Osgood,  supra,  in  which  it  was  held 
that  the  duty  of  finding  purchasers  for  the  land,  created  an 
agency  which  was  incompatible  with  any  engagement  or 
service  to  the  other  side. 

In  Mullen  v.  Ketzleb  (1870),  7  Bush  (Kg.)  253,  the  court 
said :  "  Had  they  (the  brokers)  negotiated  between  the 
parties  and  in  any  degree  thereby  influenced  them  to  make 
the  trade,  the  principle  of  Lloyd  v.  Colston,  5  Bush  587  (a 
case  in  which  it  was  held  that  the  broker  could  not  recover 
commissions  from  both  parties),  would  have  applied,  but 
there  is  no  evidence  of  any  such  contributory  interference." 

(3)  Warren  violated  his  duties  as  the  broker  or  agent  of 
Young.  He  did  so  with  the  knowledge  and  connivance 
of  the  purchaser. 

This  conduct  in  a  broker  is  a  breach  of  duty.  Cases  cited 
above  ;  also,  Everhardt  v.  Searle,  71  Pa.  St.    56. 

(4)  The  breach  of  duty  by  the  broker,  having  contributed 
(with  the  buyer's  connivance)  to  the  making  of  the  contract, 
it  is  voidable  at  the  principal's  option,  whether  he  has  been 
injured  by  it  or  not. 

It  is  a  rule  of  public  policy.  Wharton's  Agency  §  715 ; 
Everhardt  v.  Searle,  supra ;  Pomeroy  on  Spec.  Per/.  §  269  ; 
Hesse  v.  Briant,  6  DeG.  M.  $-  G.  623  ;  Fisher  v.  Lescr,  69 
III.  39Jf. 
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In  Hesse  v.  Briant,  there  was  no  pretence  that  the  princi- 
pal was  injured.  He  had  set  his  own  price.  Although  the 
agent  had  power  to  sell,  yet  the  terms  were  fixed  in  the 
authority;  the  only  discretionary  power  was  to  negotiate, 
which  is  the  power  of  a  broker.  Yet  specific  performance 
was  refused. 

Everhardt  v.  Searle  is  decided  upon  principles  which  would 
suffice  to  annul  the  contract  of  sale,  and  because  the  broker 
secretly  charged  commissions  to  both  sides.  Yet  in  that 
case  the  agent  got  for  his  principal  all  that  the  principal 
wanted.  Is  it  less  wrong  for  an  agent  to  betray  his  trust 
without  reward,  than  to  take  a  reward  without  betraying 
the  trust  ? 

II.  (1)  The  price  is  less  than  the  fair  value  of  the  prop- 
erty. 

(2)  The  parties  dealt  upon  unequal  terms,  the  sellers 
being  old,  ignorant  and  without  advisers;  the  purchaser 
was  capable,  experienced  and  shrewd. 

(3)  There  was  concealment,  underhand  dealings  and  mis- 
representation by  the  purchaser.  Under  such  circumstances 
specific  performance  will  be  refused. 

These  facts,  apart  from  the  question  of  agency,  taken  sep- 
arately, are  not  sufficient  to  cause  this  court  to  refuse  spe- 
cific performance,  butin  connection  with  inadequacy  of  price, 
though  only  slight,  with  misrepresentations  or  underhand 
dealing,  though  it  be  only  a  chance  that  these  operated 
unfairly,  and  that  the  vendor  was  injured  thereby — upon 
these  /'acts  connected  with  such  circumstances  the  court  will 
refuse  specific  performance.  Fry  on  Spec.  Per/.  192,  177; 
Pomeroy  on  Spec.  Perf.  §§  175  and  note,  179, 181,.,  196,  210,  268, 
269 ;  Graham  v.  Pancoast,  30  Pa.  St.  89 ;  Plummer  v.  Kep- 
ler, 11  C.  E.  Gr.  481 ;  Bonnet  v.  Saddler,  11,  Ves.  525 ;  Hesse 
v.  Briant,  6  DeG.  31.  £  G.  623 ;  Fish  v.  Leser,  69  III. 
391,;  White  £  Tudor' s  Lead.  Cas.  in  Eg.  {ed.  1877),  note  to 
Wollam  v.  Heam,  1035. 

Instances  of  circumstances  which  alone  or  combined  with 
inadequacy  of  price  have  been  considered  sufficient  ground 
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to  refuse  specific  performance.  Twining  v.  Morris,  2  Bro.  C. 
C,  approved  by  Lord  El  don  in  Mortlock  v.  Butler,  10  Ves. 
305  ;  Philip  v.  Duke  of  Buckingham,  1  Vern.  227,  cited  in 
Hilliard  on  Vendors  339 ;  Sugden  on  Vendors  *219 ;  Popham 
v.  Eyre,  Lofft  786 ;  Cadman  v.  Horner,  18  Ves.  10 ;  Fry  on 
Spec.  Per/.  292. 

III.  The  complainant  cannot  enforce  the  contract  because 
he  is  insolvent.  Fry  on  Spec.  Per/.  381 ;  Price  v.  Assheton, 
1  You.  $  Coll.  IfJfl ;  Neal  v.  McKenzie,  1  Kay  Ifi %;  but  see, 
contra,  Corson  v.  Mulvany,  13  Wright  88. 

This  point  is  material,  because  the  contract  calls  for  a  bond 
and  mortgage.  If  complainant  is  insolvent,  the  bond  is 
worthless.  The  court  cannot  assume  that  the  bond  was  an 
immaterial  element  of  the  security. 

IV.  There  is  a  want  of  parties  in  the  suit  for  specific  per- 
formance. Moore  is  a  necessary  party ;  no  decree  can  be 
made  without  him.  DanieWs  Ch.  Pr.  230 ;  Chadwick  v. 
Maden,  9  Hare  188. 

Mr.  J.  Garrick  and  Mr.  W.  A.  Lewis,  for  respondents. 

The  contract,  on  its  face,  is  a  valid  one.  The  vendee  has 
performed  all  things  under  the  contract  on  his  part  to  be 
performed,  so  far  as  the  vendor  has  permitted,  and  stands 
ready  and  offers  to  pay  the  balance  of  the  purchase-money. 
Unless  the  appellant  makes  out  a  sufficient  case  to  set  the 
contract  aside,  the  respondents  are  entitled  to  a  decree,  and 
the  burden  is  upon  the  appellant  to  make  out  such  a  case. 

He  who  seeks  the  rescission  of  a  contract  on  the  ground 
of  fraud,  must  prove  his  right  to  the  relief.  Bailey  v.  Kitten, 
5  Ala.  282. 

The  reasons  given  by  the  appellant,  in  his  answer  to  the 
original  bill  and  in  his  cross-bill,  for  setting  aside  the  con- 
tract, may  be  reduced  to  these  : 

(1)  Inadequacy  of  price. 

(2)  Advantage  taken  of  the  age  and  weakness  of  the 
appellant  and  his  wife. 
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(3)  That  the  vendee  and  others  conspired  with  the  appel- 
lant's agent  to  procure  a  sale  of  the  property  for  less  than 
the  appellant  was  willing  to  accept. 

(4)  That  the  vendee  purchased  the  property  on  behalf  of 
one  Joseph  E.  Moore,  a  fact  which  was  not  made  known  to 
the  vendors. 

(5)  That  the  vendors  were  intimidated  by  false  statements 
made  by  their  agent  in  reference  to  a  lease  on  the  property 
and  in  reference  to  the  value  of  the  property. 

(6)  Insolvency  of  the  vendee. 

I.  As  to  inadequacy  of  price. 

Mere  inadequacy  of  price  affords  no  grounds  of  relief, 
either  against  a  private  contract  or  a  public  sale ;  but  the 
inadequacy  may  be  so  gross  as  to  shock  the  conscience,  and 
to  amount  to  evidence  of  fraud.  Cummins  v.  Little,  1  C.  JE. 
Gr.  38;  Marlatt  v.  Warwick,  3  C.  E.  Gr.  108;  Hodgson  v. 
Farrell,  2  McCart.  88;  Wintermute  v.  Snyder,  2  Gr.  Ch.  490  ; 
Shaddle  v.  Disborouyh,  3  Stew.  370,  384  >  Ready  v.  Noakes,  2 
Stew.  497. 

II.  As  to  advantage  being  taken  of  the  age  and  weakness 
of  the  appellant  and  his  wife. 

Capacity  to  contract  will  be  held  not  only  where  there  is 
no  evidence,  and  no  rule  against  it,  but  when  the  evidence 
or  the  rules  or  the  agreement  leave  it  in  doubt.  2  Parso?is 
on  Cont.  {5th  ed.)  273. 

There  can  be  no  objection  to  a  contract  made  with  a  man 
in  the  habit  of  buying  and  selling  and  transacting  his  own 
business,  because  he  was  illiterate,  unless  he  has  been 
grossly  deceived  or  fraudulently,  imposed  upon;  and  a 
person  being  intoxicated,  and  not  in  a  situation  to  judge 
correctly,  or  act  with  prudence,  will  not  avail  him  to  avoid 
his  contract,  unless  an  unfair  or  improper  advantage  was 
taken  of  his  situation.     Hodman  v.  Zilley,  Sax.  320. 

III.  As  to  vendee  and  others  conspiring  with  the  vendor's 
agent  to  procure  a  sale  of  the  property  for  less  than  the 
vendor  was  willing  to  accept. 
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There  is  absolutely  no  evidence  to  establish  such  a  con- 
spiracy. Aside  from  the  fact  that  the  property  was  to  be 
purchased  by  Hughes  for  Moore,  which  was  not  made 
known  to  the  vendors,  and  which  we  will  consider  under 
another  head,  the  transactions  between  Moore,  Hughes  and 
Warren,  cannot  be  attacked  in  any  way.  There  was  no 
agreement  on  the  part  of  Warren  to  procure  a  sale.  It  was 
simply  an  offer  made  for  the  property,  which  was  to  be  sub- 
mitted to  the  owners,  for  their  assent  or  disapproval.  Fel- 
lows v.  Gh'oydye,  1  Russ.  $>  Myl.  83 ;  Story's  JEJq.  Jur.  §§  195, 
197,  SOS,  SOS,  S07. 

IV.  As  to  Hughes  purchasing  the  property  on  behalf  of 
Moore,  a  fact  which  was  not  made  known  to  the  vendors. 

Is  the  fact  that  the  property  was  bought  by  Hughes  for 
Moore,  and  that  the  vendors  were  not  so  informed,  material  ? 
What  difference  could  it  make  to  the  vendors,  after  they 
had  sold  their  property  and  got  their  money,  who  should 
buy  it?  It  would  cause  them  neither  profit  nor  loss,  if  the 
vendee  should  sell  to  another,  for  if  it  would,  they  would 
provide  against  it  in  their  agreement.  They  sold  abso- 
lutely. The  vendee  had  the  right  to  sell  to  whom  he 
pleased.     Could  they  have  got  a  better  price  from  Moore  ? 

The  true  definition  of  undue  concealment,  which  amounts 
to  a  fraud  in  a  court  of  equity,  and  for  which  it  will  grant 
relief,  is  non-disclosure  of  those  facts  and  circumstances 
which  one  party  is  under  some  legal  or  equitable  obligation 
to  communicate  to  the  other,  and  which  the  other  has  a 
right  not  merely  in  foro  conscientioe  but  juris  et  de  jure  to 
know.  Story's  Eg.  Jur.  §  807  ;  Fry  on.  Spec.  Ferf.  (S  Am.  ed.) 
291,  *208 ;  Laidlaw  v.  Organ,  S  Wheat.  178,  195 ;  Fisher  v. 
Budlong,  10  R.  I.  527. 

V.  As  to  intimidation  and  false  representations  by  agent. 
To  constitute  a  misrepresentation  which  will  prevent  a 

decree  for  specific  performance,  the  statement  in  question 
must  be  so  material  to  the  contract  built  on  it,  that  if  the 
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statement  be  false  the  contract  becomes  one  which  it  would 
be  unconscionable  for  the  party  who  has  made  the  state- 
ment to  enforce.  The  misrepresentation  must  be  shown  to 
have  operated  to  the  prejudice  of  the  defendant.  Scott  v. 
Shiner,  12  C.  E.  Gr.  185.  The  misrepresentation  must  be 
material.  Story's  Eq.  Jar.  §  195.  The  party  must  have  been 
misled  by  the  misrepresentation.  He  must  have  been  mis- 
led to  his  injury  and  prejudice.     Id.  §§  202,  203. 

A  false  representation,  in  order  to  have  the  full  effect  of 
fraud,  must  relate  to  a  substantial  matter  of  fact,  and  not 
merely  to  a  matter  which  rests  in  opinion,  or  estimate,  or 
judgment.  2  Parsons  on  Cont.  (5th  ed.)  778.  See  Wuesthof 
v.  Seymour,  7  G  E.  Gr.  66;  Conoverv.  Wardell,  7  C.  E.  Gr.  4,92. 

VI.  Insolvency  of  the  vendee. 

That  was  not  the  real  objection  of  the  vendors.  That 
objection  was  not  made  until  after  the  suit  was  commenced, 
although  the  vendors  were  informed  of  the  alleged  insolv- 
ency on  the  same  day  that  they  sold  the  property.  Their 
action  was  a  waiver  of  any  such  objection.  The  insolvency 
of  Hughes  is  not  clearly  proved.  But,  assuming  that  it  is 
proved,  it  is  immaterial. 

The  insolvency  of  a  purchaser  at  the  time  of  sale  can  be 
made  use  of  as  a  defence  only  where  the  vendor  would 
incur  loss;  or,  at  least,  would  be  in  danger  of  incurring  loss 
in  consequence  of  it.  Mere  omission  of  a  purchaser  to  dis- 
close his  insolvency  is  not  sufficient  to  infer  fraud,  so  as  to 
avoid  a  sale.  Nichols  v.  Pinner,  18  N.  Y.  295 ;  Wright  v. 
Brown,  67  N.  Y.  p.  1 ;  Hopper  v.  Hopper,  1  C.  E.  Gr.  14.7. 

VII.  The  contract  is  certain  and  fair,  consideration  ade- 
quate and  vendee  ready  to  perform,  and  has  tendered  per- 
formance. And  the  decrees  of  the  court  below,  ordering 
specific  performance  and  dismissing  the  cross-bill,  are 
equitable,  and  should  be  affirmed.  Locander  v.  Lounsbury, 
9  C.  E.  Gr.  417,  10  C.  E.  Gr.  55^;  Hopper  v.  Hopper,  1  C. 
E.  Gr.  14.7 ;  Crane  v.  Decamp,  6  C.  E.  Gr.  414. 
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The  opinion  of  the  court  was  delivered  by 

Magie,  J. 

The  bill  in  this  cause  was  filed  by  Anthony  A.  Hughes 
against  William  and  Sarah  Young,  to  obtain  a  decree  for 
the  specific  performance  of  a  contract  in  writing,  whereby 
William  and  Sarah  Young  agreed  to  sell  and  convey  to 
Hughes  certain  real  estate  in  Jersey  City,  for  the  price  of 
$13,000.  The  Youngs  filed  an  answer  to  that  bill,  and 
thereby  set  up,  as  a  defence,  fraud  on  the  part  of  Hughes, 
and  collusion  by  him  with  Joseph  Warren,  a  real  estate 
agent  in  the  employ  of  the  Youngs,  whereby  they  were 
fraudulently  induced  to  enter  into  the  contract  sought  to  be 
enforced. 

The  Youngs  also  filed  a  bill,  in  the  nature  of  a  cross-bill, 
against  Hughes,  Joseph  Warren,  William  E.  Flemming 
and  Joseph  E.  Moore,  in  which  they  asked  a  decree  to 
annul  and  set  aside  the  contract  on  the  same  grounds  dis- 
closed in  the  answer  to  the  original  bill.  Flemming  and 
Moore  were  made  parties  to  this  bill,  because  it  was  alleged 
that  Hughes,  in  making  the  contract  in  question,  was  acting, 
not  for  himself,  but  as  the  agent  of  one  of  them.  Answers 
were  filed  to  this  bill,  denj-ing  the  fraud  and  collusion,  and 
both  causes  were  heard  together  on  the-  pleadings  and 
proofs.  The  chancellor,  upon  the  hearing,  decreed  the  per- 
formance of  the  contract,  as  demanded  by  the  original  bill, 
and  dismissed  the  cross-bill.  These  appeals  bring  here,  for 
consideration,  the  propriety  of  the  decrees  so  made. 

The  evidence  shows  that  the  contract  in  question  was 
entered  into  by  the  parties  in  the  presence  of  Joseph  War- 
ren. He  drew  and  was  the  subscribing  witness  to  the  writ- 
ten agreement  which  they  all  executed.  He  is  therein 
described  as  "  the  agent  for  selling  the  property,"  and  it 
provided  that  he  was  to  receive  from  the  Youngs  §200 
"  commission  for  selling  the  same."  He  also  testifies  that 
he  had  the  property  in  question  in  his  hands  for  sale,  when 
he  could  procure  a  customer  at  a  price  that  would  be  satis- 
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factory,  and  that  the  property  had  been  given  into  his  charge 
for  that  purpose  by  the  Youngs,  from  whom  he  expected  to 
receive  a  commission  in  case  he  succeeded  in  obtaining  a 
purchaser. 

At  the  time  the  contract  was  entered  into,  Joseph  E. 
Moore  was  a  tenant,  in  possession  of  the  most  valuable  part 
of  the  premises,  under  a  lease  which  would  expire  in  a  few 
months.  Moore  had,  within  the  two  years  previous,  entered 
into  some  agreement  with  the  Youngs,  by  which  he  had 
either  agreed  to  buy,  or  had  taken  the  refusal  of  the 
property  in  question,  at  the  price  of  $20,000.  This  agree- 
ment had,  however,  either  expired  or  been  surrendered. 
At  the  time  the  contract  was  executed,  Young  had  leased 
the  premises,  or  the  most  valuable  part  of  them,  to  one 
Piaget,  for  a  long  term ;  but  the  contract  was  taken 
expressly  subject  to  the  lease. 

The  evidence  further  shows  that  Moore  was  desirous  of 
buying  the  property,  but  that  he  believed  the  Youngs  might 
be  unwilling  to  treat  with  him,  at  least  on  as  favorable 
terms  as  they  might  with  a  stranger.  He  therefore  pro- 
cured Hughes,  who  agreed  to  act  for  him,  and  to  buy  the 
property  in  his  (Hughes's)  name,  but  with  money  to  be  fur- 
nished by  Moore.  In  pursuance  of  this  design,  Moore 
introduced  Hughes  to  Warren  as  an  intending  purchaser  of 
the  property,  and  requested  Warren  to  bring  Hughes  into 
communication  with  the  Youngs.  Warren  knew  of  th' 
motives  that  influenced  the  employment  of  Hughes,  anC 
was,  besides,  distinctly  informed  that  Hughes  was  acting 
only  for  Moore,  who  was  the  real  party  to  the  transaction. 
He  was  also  told  by  Moore  that  he  was  willing  to  give 
$13,000  for  the  property. 

Warren,  under  these  circumstances,  introduced  Hughes 
as  an  intending  purchaser,  to  the  Youngs,  and  was  present 
and  took  an  active  part  in  the  negotiation  between  them, 
which  resulted  in  the  contract.  He  did  not  disclose  to  the 
Youngs  the  fact  that  Hughes  was  not  acting  for  himself  but 
for  another,  and  he  suffered  them  to  suppose  that  Hughes 
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was  the  real  party  in  interest.  He  did  not  intimate  that  the 
real  purchaser,  endeavoring  to  treat  with  them,  was  Moore, 
their  tenant,  with  whom  they  had  previously  negotiated  for 
a  sale  of  the  property.  Nor  did  Warren,  at  any  time,  inform 
them  of  the  amount  which  he  knew  the  intending  purchaser 
wTas  prepared  to  give.  On  the  contrary,  he  offered  or  per- 
mitted Hughes  to  offer,  in  his  presence,  first,  $12,000,  and 
then  $12,500,  without  telling  the  parties  by  whom  he  was 
employed  that  Hughes  was  instructed  by  Moore  to  pay  as 
much  as  $13,000  for  the  property,  and,  as  Hughes  declares, 
to  use  his  own  judgment  about  giving  more. 

The  relation  which  a  real  estate  agent  or  broker  bears  to 
his  principal  is  somewhat  peculiar,  and  his  power,  as  agent, 
to  bind  his  principal,  is  limited.  Shepherd  v.  Hedden,  5 
Dutch.  83If ;  Morris  v.  Ruddy,  5  C.  E.  Gr.  V86.  But  there 
can  be  no  question  that  he  assumes  some  duties  to  his 
employer — such  as  to  find  a  purchaser  for  the  property,  to 
bring  the  purchaser  into  communication  with  his  employer, 
and  to  use  his  efforts  to  forward  the  negotiation  between 
them  in  the  interest  of  his  employer.  To  this  extent  at 
least  he  becomes  an  agent.  As  in  all  cases  of  agency,  a 
fiduciary  relation  is  established,  which  requires,  on  the  part 
of  the  agent,  within  the  sphere  of  his  employment,  fidelity 
and  good  faith  to  his  employer.  Among  other  things,  lie  is 
bound  to  disclose  to  his  principal  all  facts  within  his  knowl- 
edge which  are  or  may  be  material  to  the  matter  in  which 
he  is  employed.  The  principal  has  bargained  for  the 
agent's  skill  and  experience,  and  is  entitled  to  expect  his 
active  aid  in  the  conduct  of  the  negotiations.  These  are 
familiar  doctrines,  which  are  as  applicable  to  the  relation 
between  real  estate  agents  and  their  principals  as  they  are 
to  the  relation  between  other  agents  and  principals. 

Testing  the  conduct  of  Warren  by  such  rules,  it  seems 
impossible  to  escape  the  conclusion  that  he  is  chargeable 
with  serious  dereliction  of  duty.  Employed  to  bring  to  his 
principal  a  purchaser  of  his  property,  he  presented  Hughes 
as  the  person  to  be  negotiated  with,  while  he  knew  that 
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Hughes  was  bargaining  for  the  benefit  of  Moore,  the  tenant, 
who  had  previously  undertaken  to  buy,  and  whose  interest 
it  was  to  buy  the  property.  He  entirely  concealed  Moore's 
connection  with  the  purchase  from  his  principal.  He  also 
concealed  from  his  employer  the  amount  the  purchaser  was 
prepared  to  give,  and  made  offers  in  behalf  of  Hughes,  and 
permitted  offers  to  be  made,  for  less  amounts.  It  is  impos- 
sible to  read  the  testimony  without  concluding  that  the 
skill  and  experience  of  Warren  were  not  exerted  for,  but 
rather  against,  his  principal  in  the  negotiation. 

The  effect  of  concealment  and  neglect  of  duty,  such  as 
this,  upon  the  transaction,  so  far  as  Warren  is  concerned, 
does  not  at  all  depend  on  the  question  whether  or  not  the 
result  was  injurious  to  the  principal.  The  contract  is 
affected  by  the  misconduct  of  theagent  from  considerations 
of  public  policy  rather  than  of  injury  to  the  principal.  The 
rule  which  applies  to  trustees  has  been  equally  applied  to 
the  relation  between  the  real  estate  broker  and  his  principal. 
It  matters  not  that  there  was  no  fraud  meditated,  and  no 
injury  done.  The  rule  is  not  intended  to  be  remedial  of 
actual  wrong,  but  preventive  of  the  possibility  of  it.  Ever- 
hardt  v.  Searle,  71  Pa.  St.  256.  So  that  it  seems  unnecessary 
to  consider  the  evidence  relating  to  the  alleged  inadequacy 
of  price. 

These  principles  have  been  elsewhere  applied  to  this  rela- 
tion between  real  estate  agent  and  principal.  Thus,  in  Farns- 
worth  v.  Hemmer,  1  Allen  4-94,  Chief  Justice  Bigelow  declares 
that  a  real  estate  broker  commits  a  fraud  on  his  principal, 
the  seller,  by  undertaking  secretly  to  act  as  the  broker  or 
agent  of  the  purchaser.  See,  also,  Walker  v.  Osgood,  98  Mass. 
■U8;  Rice  v.  Wood,  113  Mass.  133 ;  Dunlop  v.  Richards,  2  E. 
D.  Smith  181 ;  -Raisin  v.  Clark,  41  Md.  158. 

The  case  of  Hesse  v.  Briant,  6  DeG.  31.  £  G.  623,  is  in 
all  respects  similar  to  the  matter  now  considered.  The  bill 
was  there  filed  for  the  specific  performance  of  a  contract  for 
the  sale  of  real  estate,  which  was  entered  into  through  the 
agency  of  a  solicitor,  who  was  found  to  be  acting  for  both 
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parties  and  to  have  concealed  from  the  seller  the  name  of 
the  purchaser.  It  also  appeared  that  the  real  purchaser  had 
previously  had  direct  negotiations  with  the  seller  for  the  sale 
of  a  part  of  the  property,  which  had  proved  abortive.  The 
chancellor,  reversing  the  decision  of  the  vice-chancellor, 
refused  to  compel  the  performance  of  the  contract,  declaring 
that  such  a  transaction  required  the  "  most  perfect  good 
faith  and  openness  of  dealing,"  and  that  the  concealment  of 
the  purchaser's  name  showed  that  there  was  not  that  "  fair 
and  open  dealing  between  the  parties  which  the  relation  in 
which  they  stood  to  each  other  demanded." 

If  Moore  and  Hughes  had  procured  the  contract  in  ques- 
tion without  previous  concert  and  collusion  with  Warren, 
they  would  be  entitled  to  its  benefit.  When  the  purchaser 
deals  at  arms'  length  with  the  seller,  he  is  under  no  obliga- 
tion to  disclose  how  or  in  what  capacity  he  is  dealing.  It 
may  be  that  even  his  misrepresentation  of  his  status  might 
not  be  destructive  of  his  contract,  as  seems  to  have  been  held 
in  Fellows  v.  Groycbje,  1  Russ.  §■  31.  S3.  If  so,  it  is  mani- 
festly upon  the  ground  that  the  purchaser  owed  no  duty  to 
the  seller  which  such  misrepresentation  would  violate.  And 
so  it  may  well  be  that  Hughes,  as  was  held  by  the  chan- 
cellor in  this  case,  was  under  no  obligation  to  disclose  to 
Young  the  fact  that  he  was  acting  for  Moore.  But  this 
view  of  the  case  is  too  narrow  to  justify  the  decision. 
Moore  and  Hughes  incited  and  were  partakers  in  the  mis- 
conduct of  Warren,  the  trusted  agent  of  Young.  They 
obtained  the  contract  by  means  of  this  misconduct  which 
they  had  suggested  and  aided.  Under  such  circumstances 
they  cannot  ask  a  court  of  equity  to  exercise  its  discretion- 
ary power  to  enforce  a  contract  so  obtained. 

Nor  do  I  think  that  Young  ought  to  be  compelled  to 
defend  himself  against  such  a  contract  in  a  court  of  law.  In 
regard  to  this  aspect  of  the  case,  I  adopt  the  language  of 
Lord  Justice  James,  in  Panama  S.  F.  T.  Co.  v.  India  Rubber 
$c.  Co.,  L.  R.  (10  Ch.  App.)  515,  526.  "According  to  my 
view  of  the  law  of  this  court,  I  take  it  to  be  clear  that  any 
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surreptitious  dealing  between  one  principal  and  the  agent  of  the 
other  principal,  is  a  fraud  on  such  other  principal  cognizable  in 
in  this  court.  That  I  take  to  be  a  clear  proposition,  and  I  take 
it,  according  to  my  view,  to  be  equally  clear  that  the  defrauded 
principal,  if  he  comes  in  time,  is  entitled  at  his  option  to  have 
the  contract  rescinded." 

The  decrees  appealed  from  should,  therefore,  both  be  reversed, 
the  bill  for  specific  performance  should  be  dismissed,  with  costs, 
and,  upon  the  cross-bill  of  William  Young,  there  should  be  a 
decree  in  his  favor  granting  the  relief  prayed  for  by  that  bill, 
with  costs. 

Decrees  unanimously  reversed. 


The  Mayor  and  Aldermen  of  the  City  of  Paterson, 

appellants, 

v. 
Charles  O'Neill  and  others,  respondents. 

Although  a  municipal  charter  did  not  expressly  declare  that  taxes  on  lands 
within  the  city  limits  should  be  paramount  lo  any  lien  thereon,  yet  taxes 
assessed  subsequently  to  the  making  and  recording  of  a  mortgage  on  such 
lands,  were  held  to  be  a  prior  lien,  because  such  lands  were,  by  the  charter, 
to  be  assessed  at  their  full  and  fair  value  ;  and  morlgages  thereon  were  not  tax- 
able in  the  hands  of  residents  of  this  state;  and  a  mortgagee  or  any  person 
interested  might  redeem  such  premises  after  a  tax  sale  ;  and  that  notwith- 
standing the  charter  required  the  tax  sale  purchaser  to  give  notice  to  the 
owner,  after  such  purchase,  and  contained  no  express  direction  as  to  such 
notice  beins 


On  appeal  from  a  decree  of  the  chancellor,  reported  in  O'Neill 
v.  Dringer,  4-  Steiv.  507. 

Mr.  John  W.  Griggs,  for  appellants,  cited: 

Charter  of  Paterson,  P.  L.  1871  j,  825  I  Ifi ;  P.  L.  1876 
p.  159,160  ;  Five  County  Act,  P.  L  1868  p.  865,  lift ;  Parka- 
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v.  Baxter,  2  Gray  185  ;  Morrow  v.  Boies,  1  Stew.  459  ;  Camp- 
bell v.  Bewick,  5  C.  E.  Gr.  186 ;  Hopper  v.  MaUeson,  1  C.  E. 
Gr.  886  ;  Duncan  v.  Smith,  2  Vr.  325. 

Mr.  Geo.  S.  Hilton  and  Mr.  J.  B.  Bedle,  for  respondents, 
cited  : 

Morrow  v.  Bows,  1  Stew.  459,  4.64- ;  Hopper  v.  31allcson,  1 
C.  E.  Gr.  382;  Campbell  v.  Bewick,  5  C.  E.  Gr.  186;  Trus- 
tees $c.  v.  Trenton,  3  Stew.  667,  675-678 ;  Thompson  v.  Boyd, 
1  Zab.  58,  65,  64  ;  Wade  v.  Miller,  3  Vr.  296,  803  ;  Hardcn- 
bergh  v.  Converse,  4  Sieio.  500. 

The  opinion  of  the  court  was  delivered  by 

Dodd,  J. 

The  appellants,  the  mayor  and  aldermen  of  the  city  of 
Paterson,  are  the  defendants  in  a  suit  to  foreclose  a  mort- 
gage on  premises  in  that  city.  By  the  decree  below,  the 
taxes  assessed  against  the  mortgaged  premises  for  the  years 
1876,  1877  and  1878,  under  the  city  charter,  were  adjudged 
to  be  subsequent  and  not  paramount  liens  to  the  mortgage, 
which  was  executed  and  recorded  before  the  taxes  were 
assessed.  The  controversy  relates  to  this  part  of  the  decree, 
and  turns  upon  the  construction  of  the  charter  passed  in 
1871  (P.  L.  1871  p.  808),  before  the  making  of  the  mort- 
gage. The  question  to  be  decided  is,  whether  the  provi- 
sions of  this  charter  disclose  a  legislative  intent  to  postpone 
the  lien  of  the  mortgage  to  the  lien  of  taxes  subsequentlv 
assessed.     I  am  of  opinion  that  they  do. 

In  Hopper  v.  MaUeson,  1  C.  E.  Gr.  382,  a  special  act 
relating  to  the  county  of  Passaic,  under  which  taxes  had 
been  assessed,  was  held  not  to  show  such  intent.  In  that 
case,  no  provision  was  made  enabling  the  mortgagee  to 
redeem  the  premises  after  sale,  while  such  provision  was 
made  in  favor  of  the  owner  of  the  fee.  This  difference  was 
pointed  out  by  the  chancellor  as  inconsistent  with  the  ordi- 
uary  ideas  of  justice,  if  the  estates  both  of  the  owner  and 
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the  mortgagee  were  to  be  alike  subject  to  the  lien  of  the 
tax.  Another  circumstance  pointed  out  in  the  same  case 
by  the  court  as  being  adverse  to  the  existence  of  such  intent, 
was  the  fact  that,  under  the  system  of  taxation  then  existing, 
the  tax  for  the  whole  value  of  the  land  was  not  assessed  upon 
the  land  as  an  entirety — the  mortgagee  being  assessed  indi- 
vidually for  his  interest  in  the  land  and  the  mortgagor  only 
for  the  value  of  the  equity  of  redemption.  Notwithstanding 
the  weight  to  which  these  two  considerations  relied  on  in 
that  case  for  ascertaining  the  intent  are  entitled,  the  ques- 
tion was  still  said  by  the  court  to  be  not  free  from  difficulty. 
In  the  present  case,  neither  of  these  considerations  is  found. 
The  city  charter  requires  the  land  to  be  assessed  for  its  full 
and  fair  value,  and  at  the  same  time  enacts  that  mortgages 
on  the  land  shall  not  be  taxed  in  the  hands  of  any  person  in 
this  state.  From  these  provisions,  exempting  from  assess- 
ment the  estate  of  the  mortgagee,  but  imposing  the  assess- 
ment for  its  full  value  against  the  owner,  and  making  such 
assessment  valid  notwithstanding  any  error  or  omission  in 
naming  the  owner,  together  with  the  further  important  pro- 
vision that  the  mortgagee,  tenant,  or  any  person  having  a 
legal  or  equitable  interest  in  the  premises  may  redeem  the 
same  when  sold  at  any  time  within  twelve  months  from 
the  issuing  of  the  certificate  of  sale,  I  cannot  doubt  that 
the  intention  is  evinced  to  make  the  lien  of  the  tax  para- 
mount to  that  of  the  mortgage.  Unless  this  be  so,  no  good 
or  satisfactory  reason  is  perceived  why  this  provision  on 
behalf  of  the  mortgagee  was  enacted.  If  his  estate  were 
intended  to  be  left  unaffected  by  and  paramount  to  the  tax, 
why  should  he  need  to  redeem  ?  Why  redeem  or  buy  back 
what  had  not  been  sold  away? 

The  case  of  Morrow  v.  Doius,  1  Steio.  4J59,  was  decided  upon 
statutory  provisions  similar  to  those  in  Hojiper  v.  llalleson. 
In  both  eases  the  opportunity  to  redeem  was  given  only  to  the 
owner,  and  they  are,  therefore,  broadly  distinguishable  from 
this.  The  main  stress  of  the  argument  against  the  priority 
of  the  tax  lien  in  the  present  case,  was  put  upon  the  ground, 
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that  while  the  charter  requires  the  purchaser  at  the  tax  sale 
to  give  notice  to  the  owner  within  two  months  after  receiv- 
ing his  certificate  of  sale,  it  does  not,  in  terms,  require  such 
notice  to  be  given  to  the  mortgagee.  In  the  charters  of 
Elizabeth  and  Trenton,  drawn  under  review  in  this  respect 
in  the  cases  of  Campbell  v.  Deivick,  5  C.  E.  Gr.  186,  and 
Trustees  $-c.  v.  Trenton,  3  Stew.  667,  notice  to  the  mortgagee 
was  made  necessaiy  before  his  title  could  be  divested.  But 
such  requirement  is  one  of  legislative  discretion,  and  must 
be  regarded  merely  as  an  additional  protection  for  the  mort- 
gagee. The  absence  of  an  express  provision  for  notice  does 
not  conclusively  manifest  an  intent  that  no  notice  shall  be 
given.  Whether,  under  the  charter  now  in  question,  notice 
to  the  mortgagee  by  the  holder  of  the  tax  title  would  be 
necessary,  in  order  to  cut  off  the  mortgagee  from  the  right 
to  redeem,  is  a  question  not  raised  in  this  case,  and  no 
opinion  respecting  it  is  now  meant  to  be  intimated.  The 
power  of  the  legislature  to  make  the  tax  lien  superior  to 
that  of  the  mortgage,  is  not  disputed.  The  only  inquiry  is, 
whether,  in  this  case,  the  power  is  meant  to  be  exercised. 
The  view  derived  from  the  features  of  the  charter  above 
referred  to,  accords  with  the  further  enactments  by  which 
certificates  of  sale,  when  delivered  by  the  receiver  of  taxes, 
who  executes  them,  are  required  to  be  recorded  in  the 
books  of  his  office,  and  the  records  kept  open  for  public 
inspection.  It  is  the  duty  of  the  receiver  to  make  searches 
and  give  copies  of  certificates  when  required  by  any  person 
concerned. 

The  view  thus  taken  is  promotive  of  the  public  welfare 
involved  in  the  collection  of  taxes,  while  the  opposite  con- 
struction would  be  seriously  detrimental. 

The  decree  in  this  behalf  should  be  reversed. 

Decree  unanimously  reversed. 
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George  S.  Johnson  and  wife,  appellants, 

v. 
Israel  Poulson  and  wife,  respondents. 

A  testator,  by  the  third  item  in  his  will,  gave  legacies  to  his  three 
daughters,  and  then  gave  to  his  two  sons  "all  the  rest  and  residue  of 
my  property,  including  the  farm  on  which  I  now  live,  *  *  *  sub- 
ject, nevertheless,  to  certain  payments  to  be  made  by  them,  herein- 
after mentioned,"  and  then  gave  an  annuity  and  another  legacy. — 
Held,  that  the  daughters'  legacies  are  not  chargeable  on  the  residue, 
because  (1)  by  the  second  item,  the  testator  gave  to  his  wife  the  use  of 
so  much  of  his  homestead  and  farm  as  she  desired,  together  with  his 
sons,  thereby  excluding  the  idea  that  he  contemplated  a  possible  sale 
of  such  farm  in  order  to  satisfy  these  legacies.  (2)  That  expressly 
charging  the  farm  with  certain  payments  thereinafter  specified,  excludes 
those  preceding.  (3)  That  the  proofs  do  not  establish  satisfactorily 
the  insufficiency  of  the  personal  estate  to  discharge  the  legacies. 
(4)  That  the  words  "including  the  farm  &c,"  although  incorporated 
with  the  gift  of  the  residue,  constitute  a  specific  devise,  additional  to 
the  residue,  and  hence  exonerated. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Poulson  v.  Johnson,  2  Stew.  529. 

Mr.  John  T.  Bird,  and  Mr.  George  Sargeant  of  Philadelphia, 
for  appellants. 

The  bill  in  this  case  charges  that  the  three  legacies 
bequeathed  by  William  Johnson,  in  the  third,  fourth  and 
fifth  items  of  his  will,  in  trust  for  his  three  daughters,  are 
charged  upon  his  farm,  devised  in  the  sixth  item  of  his  will 
to  his  sons  George  and  Gardner  (who  were  appointed 
executors  and  trustees  under  said  will),  and  the  bill,  in 
effect,  prays  that  the  said  George  and  Gardner  may  be 
decreed  to  pay  said  legacies  out  of  the  proceeds  of  said 
farm,  so  far  as  there  are  not  sufficient  personal  assets. 

I.  Testator,  at  the  time  of  making  his  will,  had  personal 
estate  not  otherwise  disposed  of,  sufficient  to  pay  the  three 
legacies  to  his  daughters. 
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II.  The  intention  of  the  testator,  from  reading  his  whole 
will,  is  very  clear.  He  gave  his  furniture  and  household 
effects  to  his  wife,  with  certain  rights  in  his  farm  for  life  ; 
$2,000  to  each  of  his  three  daughters,  which  exhausted  his 
money  securities  and  other  personal  property  not  specially 
bequeathed.  Any  residue  of  personal  property,  together 
with  his  farm,  farming  implements  &c,  he  gave  to  his  sons 
George  and  Gardner,  subject  only  to  the  payment  of  $3,500 
to  his  other  son  Elias,  and  the  annuity  of  $180  to  his  wife. 
This  was  a  reasonable  and  very  fair  distribution  of  his  estate. 

III.  The  testator  charged  upon  the  farm  certain  enumer- 
ated legacies.  Not  including  the  daughters'  legacies  among 
those  specially  enumerated,  is  a  strong  implication  that  he 
did  not  intend  to  charge  the  farm  with  their  payment.  The 
clause  making  the  farm  expressly  liable  for  certain  pay- 
ments, by  implication,  exempts  it  from  payments  not  named. 
Expressio  unius  est  exclusio  alterius.  And  the  court  will  not 
impose  burdens  by  mere  construction  beyond  what  the 
testator  has  himself  created  by  express  words  or  plain 
implication. 

The  real  estate  is  not  charged  with  the  payment  of  lega- 
cies, unless  the  testator  expressly  declares  such  to  be  his 
intention,  or  unless  such  intention  can  be  inferred  from  the 
language  of  the  will,  or  from  the  disposition  the  testator 
makes  of  his  property.  Sims  v.  Sims,  2  Stock.  161,  Williamson 
C;  Van  Winkle  v.  Van  Houten,  2  Gr.  Ch.  172 ;  Paxson  v. 
Potts,  Id.  320;  Bey  v.  Bey's  Adirir,  4  Id.  137  ;  Leigh  v.  Sav- 
idge,  1  McCart.  124.;  Corwine  v.  Cor  wine's  Ex'rs,8  C.  E.  Gr. 
368,  9  Id.  579  ;  Luplon  v.  Lupton,  2  Johns.  Ch.  614;  Roper 
on  Ley.  670  {American  note) ;  Kidney  v.  Conesmaker,  1  Ves. 
Jr.  436  (Sumner's  Am.  note) ;  Bevan  v.  Cooper,  72  N.  Y.  317. 

TV.  The  will  gives  George  and  Gardner  the  farm,  "  sub- 
ject, nevertheless,  to  certain  payments  to  be  made  by  them, 
hereinafter  mentioned."  The  use  of  the  word  hereinafter  is 
tantamount  to  a  declaration  that  the  farm  should  not  be 
subject  to  the  payments  thereinbefore    mentioned.       The 
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legacies  in  question  were  mentioned  in  items  preceding  the 
item  quoted. 

V.  The  view  that  the  farm  is  liable  for  payment  of  the 
daughter's  legacies,  is  based  upon  the  assumption  that  the 
farm  is  part  of  the  residue.  But  the  farm  is  not  j>art  of  the 
residue.  Specially  naming  it  in  the  residuary  clause  could 
have  had  no  possible  purpose  but  to  take  it  out  of  the  res- 
idue. If  it  was  to  be  part  of  the  residue,  it  would  not  have 
been  named.     Shreve  v.  Shreve,  2  Stock.  390. 

VI.  Even  particular  articles  or  kinds  of  personal  property 
specially  named  in  a  residuary  clause,  are  not  part  of  the 
residue,  as  "All  my  plate,  linen,  china,  pictures,  live  and 
dead  stock,  and  all  the  residue  of  my  goods,  chattels  and 
persomil  estate  &c,  I  give  and  bequeath  the  same  to  A." 
Held,  the  articles  named  were  not  part  of  the  residue 
( Clark  v.  Butler,  1  Mer.  304 1  %  Williams  on  JEx'rs,  1055  note) ; 
and  not  liable  for  pecuniary  legacies  charged  on  the  residue 
(Bethune  v.  Kennedy,  1  Myl.  §  Or.  114  >  %  Williams  on  Ex'rs, 
1056).    A  fortiori,  the  same  principle  obtains  as  to  real  estate. 

VII.  That  the  testator  intended  his  farm  to  be  a  special 
devise  to  his  two  sons,  is  further  shown  by  the  second  item 
of  his  will,  which  plainly  contemplates  the  continued  owner- 
ship and  occupancy  of  the  farm  by  these  sons  with  their 
mother. 

Mr.  J.  Wilson,  for  respondents. 

It  is  a  rule  of  construction  that  if  legacies  are  given  gen- 
erally, and  the  residue  of  the  real  and  personal  estate  is 
afterwards  given  in  one  mass,  the  legacies  are  a  charge  on 
the  residuary  real  as  well  as  the  personal  estate.  Corwine  v. 
Corwine,  9  C.  E.  Gr.  5 7 9-5 So  ;  Hawkins  on  Wills  294  >  Bench 
v.  Biles,  4  Madd.  187  ;   Greville  v.  Grerille,  H.  L.  Cas.  689. 

This  rule  applies  to  the  will  in  question  in  this  case,  and 
makes  the  legacies  of  $2,000,  given  in  trust  for  each  of  the 
testator's  three  daughters,  for  life,  and  then  over  to  their 
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children,  a  charge  upon  the  real  estate  devised  to  his  sons 
George  and  Gardner. 

The  opinion  of  the  court  was  delivered  by 

Dodd,  J. 

The  question  in  this  case  is,  whether  three  legacies  of 
$2,000  each,  given  by  the  testator  to  his  daughters,  are 
chargeable  on  his  farm.  The  argument  that  they  are,  was 
drawn  not  from  any  express  words  in  the  will,  but  exclu- 
sively from  what  was  claimed  to  be  the  legal  effect  of  the 
residuary  clause.  It  wTas  contended  that  the  legacies  are 
payable  out  of  the  land,  by  virtue  of  the  rule  of  construction 
adopted  by  this  court  in  Corwine  v.  Corwine,  9  C.  E.  Gr.  579, 
namely,  that  where  legacies  are  given  generally  and  the 
residue  of  the  real  and  personal  estate  is  afterwards  given 
in  one  mass,  the  legacies  are  a  charge  on  the  residuary  real 
as  well  as  personal  estate. 

In  Corwine  v.  Corwine,  the  will,  after  certain  pecuniary 
legacies  and  specific  bequests,  gave  to  the  testator's  son  the 
entire  residue  of  the  estate,  both  personal  and  real.  The 
intention  of  the  testator  to  charge  the  legacies  on  his  land 
was  deduced  in  that  case  solely  from  the  words,  "  residue  of 
real  and  personal  estate."  There  was  nothing  else  in  the 
will  to  indicate,  expressly  or  by  implication,  an  intention 
either  in  favor  of  or  against  such  a  charge.  The  long-estab- 
lished rule,  repeatedly  declared  by  the  courts  of  this  state, 
makes  personal  estate  the  primary  fund  out  of  which  leg- 
acies are  payable.  The  real  estate  is  not  charged  with  the 
payment  of  legacies  unless  the  testator  intended  it  should 
be,  and  that  intention  must  be  either  expressly  declared  or 
fairly  and  satisfactorily  inferred  from  the  language  and  dis- 
positions of  the  will.  This  rule  was  held,  in  Corwine  v.  Cor- 
wine, to  be  met  and  its  requirements  satisfied,  by  giving  to 
the  word  "  residue  "  its  natural  and  proper  force  and  effect.  It 
signifies  what  is  left  of  a  number  or  a  quantity  after  some- 
thing- has  been  abstracted.     The  residue  of  a  farm  is  what 
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remains  of  it  after  something  has  been  taken  away.  The 
residue  of  a  blended  mass  of  real  and  personal  estate  is 
what  remains  after  the  mass  has  been  diminished  by  some- 
thing subtracted.  Hence,  when  pecuniary  legacies  are  first 
given,  and,  afterwards,  the  residue  of  the  testator's  estate, 
real  as  well  as  personal,  his  intention  to  have  the  legacies 
payable  out  of  the  real,  if  the  personal  estate  be  insufficient, 
appears,  in  the  absence  of  any  inconsistent  words  or  provi- 
sions in  the  will,  by  necessary  implication,  from  the  words 
"  residue  "  or  "  remainder,"  when  applied  to  the  two  kinds 
of  property  combined.  It  is  to  be  observed,  from  the  nature 
and  grounds  of  this  rule  of  construction,  that  it  cannot  pre- 
vail except  where  the  inference  arising  from  the  words 
above  used,  taken  in  their  natural  and  reasonable  sense,  is 
not  restrained  or  avoided  by  other  words  or  provisions  in 
the  will,  to  which  due  effect  must  be  given  in  collecting  the 
intent  from  the  instrument  as  a  whole. 

The  complainants  in  the  present  case  rely  upon  the  lan- 
guage of  the  residuary  clause  as  being  in  substance  and 
effect  identical  with  that  in  Corwine  v.  Corwine,  but  while 
there  is  a  similarity  between  some  of  their  important 
phrases,  the  residuary  clause  in  this  case,  and  that  part  of 
the  will  which  precedes  the  residuary  clause,  do  not,  as  in 
Corwine  v.  Corwine,  show  the  same  absence  of  words  and 
provisions  bearing  against  the  implication  or  inference  on 
which  the  rule  adopted  in  that  case  was  founded.  The  rule 
itself  being  a  judicial  interpretation  of  words  used  with  ref- 
erence to  the  other  conditions  of  the  will,  is  subservient,  as 
rules  of  construction  in  all  cases  are,  to  the  cardinal  and 
predominant  one  which  seeks  the  purpose  of  the  testator 
from  all  parts  and  provisions  of  the  instrument  considered 
together. 

The  testator,  William  Johnson,  in  the  second  item  of  his 
will,  and  before  giving  the  legacies  in  question,  makes  pro- 
vision for  the  use  by  his  widow  of  his  residence  and  farm, 
apparently  contemplating  her  continued  residence  and  own- 
ership there,  in  connection  with  his  sons,  to  whom  the  farm 
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was  subsequently  devised.  There  is  an  indication  in  the 
arrangement  thus  primarily  made,  not  favorable  to  the  view 
that  the  farm  was  liable  to  be  sold  for  the  legacies  after- 
wards given. 

Following  the  bequests  of  the  three  legacies  now  sought 
to  be  enforced,  are  the  words  of  the  residuary  clause: 

"  I  also  give,  devise  and  bequeath  to  my  sons  George  and  Gardner, 
all  the  rest  and  residue  of  my  property,  including  the  farm  on  which 
I  now  live,  and  all  the  farming  implements,  machinery,  hay,  grass, 
grain  &c,  cut  or  to  be  cut,  that  shall  be  on  my  said  farm  at  the  time 
of  my  death  ;  subject,  nevertheless,  to  certain  payments  to  be  made 
by  them  hereinafter  mentioned." 

It  is  observable  that  the  farm  which  is  therein  devised, 
and  the  same  now  sought  to  be  charged,  is  expressly  sub- 
jected to  the  payment  of  certain  legacies  thereinafter 
bequeathed.  This  circumstance,  also,  is  unfavorable  to  the 
view  that  it  was  meant  to  be  subject  to  the  legacies  pre- 
ceding. The  presumption  is,  that  having  expressed  the  intent 
in  the  one  case  and  not  in  the  other,  the  intent  in  the  other 
was  not  entertained.     Exjpressio  unias  est  exclusio  alterius. 

The  situation  of  the  testator's  property  at  the  making  of 
the  will,  and  the  relative  amounts  of  his  real  and  personal 
estate,  do  not  favor  the  opinion  that  he  meant  to  charge  both 
classes  of  bequests  on  the  farm.  It  is  established  in  this 
state  that  parol  evidence  is  admissible  to  show  the  nature, 
situation  and  amount  of  the  testator's  property,  in  order  to 
arrive  at  his  intention  to  charge  legacies  on  the  realty. 
Leigh  v.  Savidge,  1  McCart.  Wlf..  Such,  however,  is  the  pre- 
sumption against  a  charge,  unless  distinctly  imposed,  that 
though  the  insufficiency  of  the  personal  estate  to  pay  lega- 
cies, when  so  made  to  appear,  creates  a  strong  impression  in 
favor  of  an  intention  to  charge  them,  yet,  standing  alone,  it 
is  not  enough  as  against  heirs  to  effect  such  a  charge. 
Proofs  were  taken  in  this  case.  It  is  unnecessary  to  advert 
to  them  further  than  to  say,  that  they  do  not  establish  sat- 
isfactorily the  insufficiency  of  the  personal  estate.  The 
devise  of  the  farm  free  from  the  legacies  in  dispute,  does 
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not  seem  to  have  been  unsuited  to  the  distribution  of  his 
property,  as  directed  in  his  will,  among  his  daughters  and 
sons. 

Another  reason  relied  on  by  the  appellants  against  the 
lien  of  the  legacies  on  the  farm  was,  that  by  the  residuary 
clause  it  is  specifically  devised.  The  testator's  language  is, 
"  I  devise  and  bequeath  to  my  sons  all  the  rest  and  residue 
of  my  property,  including  the  farm,  &c."  It  was  contended 
that,  being  specially  named,  the  farm  was  separated  from  the 
residue,  distinct  from  and  no  part  of  it.  The  doctrine  that 
lands  and  particular  articles  or  kinds  of  personal  property 
specialh-  named  in  a  residuary  clause  are  not  part  of  the 
residue,  is  supported  by  the  authorities  cited  :  Shreve  v. 
Shreve,  2  Stock.  890;  Clark  v.  Butler,  1  3Ier.  30^  ;  Bethune  v. 
Kennedy,  1  Myl.  £  Or.  HJp. 

In  Conron  v.  Conron,  7  H.  L.  Cas.  168,  the  effect  of  a  spe- 
cific devise  in  exempting  the  devised  land  from  the  pay- 
ment of  legacies,  was  elaborately  discussed,  and  the  principle 
strongly  affirmed  by  the  court,  that  where  a  specific  devise 
is  once  given  in  the  will,  the  presumption  is  that  the  inten- 
tion of  the  testator  was  to  give  it  in  its  integrity  and  without 
derogation.  It  was  laid  down  as  a  rule  of  construction  that 
the  pecuniary  legatee  cannot  resort  to  the  property  specific- 
ally disposed  of  unless  expressly  directed  in  the  will.  The 
force  of  the  rule  applied  in  that  case  was  such  that,  though 
the  testator  had  said,  in  the  body  of  the  will,  "I  charge  and 
encumber  all  my  real  and  chattel  estates,"  and  in  a  codi- 
cil, "I  charge  and  encumber  all  my  estates  of  every  descrip- 
tion," yet  these  words  of  general  charge  were  read  by  the 
court,  in  construing  the  will,  as  a  charge  only  on  what  he  had 
not  otherwise  disposed  of. 

It  seems  clear  that  this  principle  would,  of  itself,  and 
without  the  aid  of  the  circumstances  heretofore  mentioned, 
exonerate  the  farm,  if  the  words  used  by  the  testator  could 
be  interpreted  as  clearly  constituting  a  specific  devise.  If 
he  had  said  "all  the  rest  and  residue  of  my  property,  and 
also  my  farm,"  or,  "  together  with  my  farm,"  the  specific 
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devise  would  have  been  unequivocal  and  complete.  This 
was  so  ruled  in  Bethune  v.  Kennedy,  1  Myl.  $■  Cr.  HJf.. 
In  the  present  case  the  words  are,  "  including  the  farm 
&c."  These  words  do  not  exclude  with  precision  and  cer- 
tainty the  idea  that  the  rest  and  residue  given  by  this  clause 
might  include  the  residue  of  the  farm,  and  not  the  whole 
farm  without  derogation.  The  verbal  construction  may  be 
open  to  doubt,  but,  looking  at  the  specific  enumeration  made 
in  the  clause,  and  seeing  that  it  could  possess  no  significance, 
but  must  be  treated  as  useless,  if  not  taken  as  additional  to 
the  residue,  I  think  the  latter  interpretation  should  be 
adopted.  For  these  reasons  I  am  constrained  to  dissent 
from  the  opinion  below,  and  think  that  the  decree,  so  far 
as  this  point  is  adjudged,  should  be  reversed. 

Decree  unanimously  reversed. 


The  Cairo  and  Fulton  Railroad  Company,  appellants,  * 

v. 
Benjamin  W.  Titus  and  others,  respondents. 

Evidence  newly  discovered,  relevant  and  material,  which  appears 
not  to  have  been  undiscovered  through  the  appellants'  laches  or  negli- 
gence, consisting  of  a  letter  and  also  a  written  agreement  in  respond- 
ents' possession  during  the  trial  at  law,  constitutes  ground  sufficient 
for  staying  proceedings  on  the  judgment  obtained  at  law,  and  for 
ordering  a  retrial. 

On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Cairo  $  Fulton  R.  B.  Co.  v.  Titus,  3  Stew.  502. 

JJessrs.  Mc Carter  $•  Keen,  for  appellants,  cited: 
Titus  £  Scuddcr  v.  Cairo  g  Fulton  B.  B.  Co.,  S  Vr.  98 ; 
Chiity  on  Contracts  624;   Sedgiuick  on   3Ieas.  of  Dam.  Jf.12, 

Note. — No  brief  on  the  part  of  respondents  in  this  case  was  fur- 
nished to  the  reporter. — Rep. 
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last  ed.  Jf75 ;  Pearson  v.  Williams,  24  Wend.  244;  S.  C.  in 
error.  26  Wend.  630  ;  Smith  v.  Sanborn,  11  Johns.  59  ;  McNett 
v.  Clark,  7  Id.  4-65  ;  Walton  v.  Coulson,  1  31c Lean  126 ;  Cath- 
cart  v.  Bobinson,  5  Pet.  277 ;  Fenwick  v.  Brinkwith,2  F.  $■  F. 
S6 ;  Atwood  v.  Small,- 6  CI.  £  Fin.  412. 

Mr.  Joseph  C.  Potts  and  31r.  C.  Parker,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Green,  J. 

This  is  an  application  to  a  court  of  equity  for  relief 
against  a  judgment  at  law,  upon  the  ground  of  newly-dis- 
covered evidence  consisting  of  a  written  agreement  and  a 
letter,  the  former  of  which,  it  is  admitted,  was  in  the  cus- 
tody of  the  respondents  at  the  time  of  the  trial.  The  facts 
of  the  case  are  fully  stated  and  considered  in  the  several 
opinions  heretofore  delivered  in  the  court  of  chancery  and 
in  this  court,  and  it  is  unnecessary-  to  repeat  or  discuss 
them. 

Upon  a  careful  examination  of  the  whole  case  as  now 
before  the  court,  it  appears  that  the  new  testimony,  which, 
on  the  former  hearing  in  this  court,  was  declared  to  be 
relevant  and  material,  was  not  at  the  time  of  the  trial  at 
law  within  the  knowledge  or  power  of  the  complainants; 
that  it  was  within  the  knowledge  of  the  respondents;  that 
the  most  important  paper  was  then,  and  always  had  been, 
in  their  custody,  and  that  the  existence  of  this  testimony 
was  not,  either  before  or  at  the  trial,  made  known  by  the 
plaintiffs  to  the  defendants  in  the  suit  at  law. 

The  existence  of  this  evidence  was  discovered  by  the 
appellants  after  the  trial,  and  it  docs  not  in  any  way  appear 
that,  by  the  exercise  of  any  diligence  on  their  part,  it  could 
have  been  obtained  in  time  to  have  been  available  at  law, 
or  that  they  have  been  guilty  of  laches  or  negligence  in  not 
before  availing  themselves  of  it.  The  case  is  very  similar 
in  many  aspects  to  that  of  Winthrop  v.  Jjane,  3  Besauss.  310, 
331,  and  is  within  the  ruling  in  that  case. 
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The  appellants  are  entitled  to  the  benefit  of  the  newly- 
discovered  evidence.  The  decree  dismissing  the  complainants' 
bill  should,  therefore,  be  reversed,  the  injunction  heretofore 
granted  be  made  perpetual,  and  the  cause  be  remitted  to 
the  court  of  chancery  for  a  retrial  on  the  merits  of  the  case, 
by  a  feigned  issue  or  otherwise,  according  to  the  rules  and 
practice  of  that  court. 

For  reversal — Depue,  Scudder,  Van  Syckel,  Clement, 
Green,  Lathrop,  Wales — 7. 

For  affirmance — Beasley,  C.  J.,  Dixon,  Reed,  Dodd — 4. 


Charles  F.  Partridge,  appellant, 

v. 
L.  Murray  Perkins,  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Perkins  v.  Partridge,  3  Stew.  559. 

Mr.  S.  Howell  Jones,  for  appellant. 

I.  An  appeal  will  lie  from  an  order  refusing  leave  to  file 
bill  of  review  on  the  ground  of  newly-discovered  evidence. 
Beach  v.  Fulton  Bank,  2  Wend.  225. 

II.  It  is  respectfully  submitted  that  the  newly-discovered 
documentary  evidence,  although  partly  cumulative,  is  of  the 
proper  character  on  which  to  base  this  application.  Cumu- 
lative written  evidence  has  been  considered  sufficient  in 
Love  v.  Bleioit,  1  Dev.  §■  Bat.  Eq.  108,  110  ;  Bead  v.  Head, 
3  A.  K.  Marsh.  121 ;  Mulock  v.  Mulock,  1  Stew.  15  ;  Quick  v. 
Billy,  2  Gr.  Ch.  257. 

III.  The  receipts  and  other  newly-discovered  written  evi- 
dence as  to  the  payment  of  the  interest  on  the  mortgage  in 
question,  by  Bouton  and  Phillipps,  are  also  very  important, 
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proving  that  the  alleged  false  statements  in  that  regard  were 
substantially  true. 

IV.  All  the  representations  made  by  the  defendants  as  to 
material  facts  (outside  of  mere  bargain  talk  as  to  estimated 
value),  are  substantially  true.  To  establish,  however,  his 
case,  the  complainant  must  show  that  not  onl}7  are  the  state- 
ments false,  but  that  they  are  false  in  a  material  particular. 
Story's  Eq.  Jur.  {eel.  1877)  §  191. 

The  statement  that  the  Herkimer  property  had  been  sold 
for  a  certain  amount,  was  the  substantial  part  of  the  repre- 
sentation regarding  its  sale.  Whether  it  had  been  sold  by 
Partridge,  or  by  Thomas  H.  Phillipps,  was  of  no  importance 
in  influencing  the  mind  of  the  complainant.  The  newly- 
discovered  parol  evidence  which  petitioner  has  found,  should 
be  allowed  to  explain  the  newly-discovered  documentary 
evidence.     Quick  v.  Lilly,  2  Gr.  Ch.  257. 

Mr.  B.  A.  Vail,  for  respondent. 

The  appellant  asks  leave  to  file  a  bill  of  review,  not  upon 
the  ground  of  error,  but  upon  the  ground  of  newly-discovered 
matter.  Matter  must  not  only  be  new  but  material  (Quick  v. 
Lilly,  2  Gr.  Ch.  257) ;  and  must  be  such  as  the  party  could 
not  have  discovered,  with  reasonable  diligence.  Story's  Eq. 
PL  §  4-14-;  Livingston  v.  Hobbs,  3  Johns.  Ch.  12 4.. 

I.  The  evidence  which  the  appellant  offers  would  not 
establish  any  new  matter.  There  was  testimony  upon  all 
the  points  contained  in  the  petition,  in  the  case  before  the 
chancellor.  The  evidence  would  be  merely  cumulative, 
and  could  all  have  been  obtained  by  the  appellant  with 
proper  diligence.  A  bill  of  review,  therefore,  should  not 
be  allowed.  Livingston  v.  Hobbs,  3  Johns.  Ch.  127 ;  2  Freem. 
31 ;  Pendleton  v.  Fay,  3  Paige  204.. 

II.  But  the  matter  must  not  only  be  new,  but  material.  If 
the  evidence  now  offered  had  all  been  taken  in  the  original 
cause,  the  appellant's  case  would  not  have  been  strength- 
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ened.     It  is,  therefore,  immaterial.     Young  v.  Keighly,  16 
Ves.  348  ;  Wiser  v.  Blachly,  2  Johns.  Ch.  488. 

If  the  evidence  had  been  admitted,  the  appellant  would 
have  been  allowed  to  contradict  his  own  witness. 

III.  But,  again,  a  party  will  not  be  allowed  to  file  a 
bill  of  review  until  he  has  performed  the  decree.  Wiser  v. 
Blachhj,  2  Johns.  Ch.  4,88  ;  Story's  Eq.  PI.  §  406. 

In  this  case  the  appellant  was  not  only  decreed  to  recon- 
vey  the  property,  but  pay  costs.  He  has  not  offered  to  pay 
costs,  nor  shown  his  inability  to  do  so.  Upon  this  ground 
alone,  the  petition  should  be  dismissed. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given 
by  the  chancellor  in  the  case  below. 


Marcus  L.  Ward  and  others,  appellants, 

v. 
Julius  H.  Pratt  and  others,  respondents. 

On  appeal  from  the  following  decree  advised  by 

The  Vice-Chancellor. 

This  cause  coming  on  to  be  heard  before  the  court,  in 
presence  of  John  Linn,  of  counsel  with  the  complainants, 
and  of  Cortlandt  &  R.  Wayne  Parker,  of  counsel  with  the 
defendants,  Marcus  L.  Ward  and  Abram  S.  Hewitt,  the 
complainants'  bill  having  been  heretofore  taken  as  con- 
fessed against  the  other  defendant,  and  the  pleadings  and 
proofs  having  been  read  and  heard,  and  the  arguments  of 
the  respective  counsel  having  been  heard  and  considered, 
and  the  court  having  duly  considered  the  said  pleadings, 
proofs  and  arguments,  and  it  appearing  to  the  court  that 
26 
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the  complainants  are  entitled  to  the  relief  sought  and  prayed 
for  by  them  in  their  bill  of  complaint : 

Decree. 

It  is,  on  this  23d  day  of  June,  1879,  by  Theodore  Runyon, 
chancellor  of  the  state  of  JSTew  Jersey,  ordered,  adjudged 
and  decreed,  and  the  said  chancellor  doth,  by  virtue  of  the 
power  and  authority  of  this  court,  order,  adjudge  and  decree 
that  the  said  defendants,  Marcus  L.  Ward  and  Abram  S. 
Hewitt,  pay  to  said  complainants,  within  thirty  days  after 
the  service  of  a  copy  of  this  decree,  the  sum  of  $8,320.63, 
with  interest  thereon,  from  the  15th  day  of  December,  1873, 
to  July  the  4th,  1878,  at  seven  per  cent,  per  annum,  and 
interest  from  July  4th,  1878,  until  paid,  at  six  per  cent,  per 
annum,  with  the  complainants'  costs  of  this  suit  to  be  taxed, 
or,  in  default  thereof,  that  the  lands  and  premises  described 
in  said  bill  of  complaint  be  sold  to  raise  and  satisfy  said 
sums  of  money,  with  interest  as  aforesaid ;  and  that,  for  that 
purpose,  if  it  become  necessary  so  to  do,  a  writ  of  fieri 
facias  do  issue  out  of  this  court,  to  be  directed  to  the  sheriff 
of  the  county  of  Essex,  directing  him  to  make  sale  accord- 
ing to  law  of  said  lands  and  premises,  to  raise  and  satisfy 
said  several  sums  of  money,  interest  and  costs  as  aforesaid, 
and  that  he  pay  the  same  to  said  complainants  or  their 
solicitors ;  and  that,  in  case  more  money  should  be  raised 
by  the  sale  than  shall  be  sufficient  to  answer  such  payment, 
such  surplus  money  be  brought  into  this  court  and  deposited 
with  the  clerk,  to  abide  the  further  order  of  this  court, 
unless  otherwise  previously  disposed  of  by  order  of  the 
court,  and  the  said  sheriff  is  to  make  return  to  this  court  of 
his  proceedings  by  virtue  of  the  said  writ. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
defendants,  and  all  persons  claiming  by,  from,  through  or 
under  them,  stand  absolutely  debarred  and  foreclosed  of 
and  from  all  right,  title  and  claim  to  said  premises,  when 
sold  as  aforesaid,  by  virtue  of  this  decree. 
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Mr.  JR.  Wayne  Parker,  for  appellant,  cited  : 

JRec'rs  Midland  v.  Wortendyke,  12  C.  E.  Gr.  658 ;  Bigelow 
en  Estoppel  (ed.  1872)  4.74-,  477 ;  Winchell  v.  Edwards,  12  Law 
Reg.  (N.  S.)  255,57  111.  41;  Corkhill  v.  Sanders,  44  Barb. 
218  ;  Stewart's  Digest,  Estoppel  §§  58,  67,  75,  76,  87, 131, 138, 
165,  167,  173,  Corporations  §  110. 

Mr.  John  Linn,  for  respondents,  cited: 
Hewitt's  Case,  10  C  E.  Gr.  211. 


Per  Curiam. 

The  decree  in  this  case  unanimously  affirmed. 


William  E.  Jacobsen  and  wife,  appellants, 

v. 

George  F.  Dodd,  respondent. 

That  a  mortgage  was  given  for  the  temporary  accommodation  of  the 
mortgagee  ;  that  he  intended  to  use  it  only  as  collateral  security,  and 
that  he  falsely  represented  himself  then  to  be  solvent,  are  no  defence 
to  such  mortgage  in  the  hands  of  a  bona  fide  assignee,  for  value,  wit'h» 
out  notice,  who  holds  it  under  an  absolute  assignment. 


On  appeal  from  the  following  decree,  advised  by  Amzi 
Dodd,  esq.,  a  special  master  : 

The  Master: 

This  cause  coming  on  to  be  heard  in  the  presence  of  Geo. 
F.  Tuttle,  of  counsel  with  the  complainant,  and  Abram  M. 
Hassell,  of  counsel  with  the  defendants,  it  was  ordered  by 
the  chancellor,  by  and  with  the  consent  of  said  counsel  of 
said  complainant  and  said  defendants,  that  it  be  referred  to 
Amzi  Dodd,  esquire,  one  of  the  advisory  masters  of  this 
court,  to  hear  the   proofs  and  allegations  of  said  parties 
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respectively,  and  the  said  counsel  having  appeared  before 
the  said  advisory  master,  and  the  said  master  having  heard 
and  duly  considered  the  pleadings,  proofs  and  arguments 
of  the  respective  parties,  and  advised  his  honor,  the  chan- 
cellor, that  the  complainant  is  entitled  to  the  relief  sought 
and  prayed  by  him  in  his  bill  of  complaint  filed  in  this 
cause,  and  that  there  is  due  to  the  said  complainant,  upon 
his  bond  and  indenture  of  mortgage  in  his  said  bill  of  com- 
plaint set  forth,  on  this  28th  day  of  October,  in  the  year 
1879,  the  sum  of  $2,570.36: 

Decree. 

It  is  on  this  28th  day  of  October,  in  the  year  last  afore- 
said, by  his  honor,  Theodore  Runyon,  chancellor  of  the  state 
of  New  Jersey,  ordered,  adjudged  and  decreed,  and  the  said 
chancellor  doth,  by  virtue  of  the  power  and  authority  of  this 
court,  hereby  order,  adjudge  and  decree  that  the  said  mort- 
gaged premises  be  sold  to  raise  and  satisfy  to  the  said  com- 
plainant the  said  sum  of  $2,570.36,  so  due  to  him  as  afore- 
said, together  with  lawful  interest  thereon,  to  be  computed 
from  the  date  hereof,  with  the  complainant's  costs  to  be 
taxed,  and  a  counsel  fee  of  dollars  to  the  said  com- 

plainant, and  that  a  writ  of  fieri  facias  do  issue  for  that  pur- 
pose out  of  this  court,  to  be  directed  to  the  sheriff  of  the 
county  of  Essex,  commanding  him  to  make  sale  according 
to  law  of  the  said  mortgaged  premises,  and  that,  out  of  the 
money  arising  from  such  sale,  he  pay  to  the  complainant,  or 
to  his  solicitor,  his  said  debt,  interest  and  costs,  and  in  case 
more  money  should  be  raised  by  such  sale  than  shall  be 
sufficient  to  answer  such  payments,  that  such  surplus  be 
brought  into  this  court  to  abide  the  further  order  of  the 
court,  unless  otherwise  previously  disposed  of  by  the  order 
of  this  court,  and  that  the  said  sheriff  make  return  without 
delay  of  his  proceedings  by  virtue  of  the  said  writ.  And  in 
case  the  proceeds  of  said  sale  shall  be  insufficient  to  satisfy 
and  discharge  the  said  mortgage  debt,  then  it  is  hereby  fur- 
ther  ordered,  adjudged  and  decreed  that  said   deficiency 
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shall  be  made  of  the  lands  and  tenements,  goods  and  chat- 
tels of  the  said  defendant,  William  E.  Jacobsen,  as  specific- 
ally prayed  in  the  bill  of  complaint  filed  in  this  cause,  it 
appearing  to  the  court  that  notice  that  such  relief  was 
sought  by  said  bill  has  been  duly  served  and  given  to  said 
defendant,  according  to  law  and  the  rules  of  this  court,  and 
that  a  writ  of  fieri  facias  therefor  do  issue  accordingly  out 
of  this  court  against  said  defendant  for  that  purpose,  pay- 
ment of  the  said  deficiency  being  hereby  decreed  to  be 
made  by  the  defendant,  and  that  the  sheriff  make  return  to 
this  court  of  his  proceedings  by  virtue  of  the  said  writ. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the 
defendants  stand  absolutely  debarred  and  foreclosed  of  and 
from  all  equity  of  redemption  of,  in  and  to  the  said  mort- 
gaged premises,  when  sold  as  aforesaid  by  virtue  of  this 
decree. 

Mr.  A.  M.  Hassell,  for  appellants. 

The  appellants  insist  that,  at  the  time  when  the  respond- 
ent purchased  the  bond  and  mortgage  from  Hugh  Holmes, 
there  was  a  valid  defence  to  the  same,  which  would  have 
avoided  them  in  the  hands  of  said  Hugh  Holmes.  That 
said  defence,  existing  before  and  at  the  time  of  purchase,  is 
now  valid,  though  the  instruments  are  in  the  hands  of  a 
bona  fide  purchaser  for  value. 

The  defence  existing  at  the  time  the  instruments  were 
assigned  to  the  respondent,  was 

(1)  Fraud  ;  (2)  Want  of  consideration. 

I.  The  fraud  consisted  in  this :  A  deceitful  and  false 
representation  by  Hugh  Holmes  to  the  appellants,  by  which 
he  induced  them  to  execute  the  instruments  to  him,  intend- 
ing and  knowing  they  would  and  did  act  thereon.  The 
false  statements  made  were,  first,  that  he  wanted  the  instru- 
ments to  deposit  with  a  creditor  of  his,  and  that  this  creditor 
was  to  hold  it  for  security  merely,  for  an  antecedent  debt; 
second,  the  false  representation  as  to  his  financial  condition. 
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II.  The  other  defence  is,  the  want  of  consideration.  In 
itself  this  is  a  perfect  defence  against  these  instruments 
under  the  testimony  in  this  case.  I  do  not  pretend  to 
advance  or  advocate  the  doctrine  that  a  man  may  execute  a 
bond  and  mortgage  to  another  with  the  intent  and  purpose 
that  the  mortgagee  shall  make  such  disposition  of  it  as  he 
chooses,  in  order  to  raise  money  thereon  to  help  himself, 
and  that,  in  such  a  case,  the  want  of  consideration  may  be 
set  up  as  against  a  bona  fide  holder  for  value.  What  I  do 
desire  is,  that  this  court  take  notice  of  the  distinction 
between  such  a  state  of  facts  and  the  present  case,  and  that 
the  court  will  take  notice  of  the  facts  in  this  ease  as  estab- 
lishing the  case  of  a  man  who  has  been  tricked  into  the 
execution  of  the  instrument  sought  to  be  enforced,  and  in 
such  a  case  the  doctrine  of  estoppel  has  never  been  applied 
against  the  grantor. 

The  first  insistment  is,  that  deceit  was  practiced  upon  us 
by  Hugh  Holmes  to  obtain  the  bond  and  mortgage,  and  a 
fraudulent  representation  made  as  to  his  financial  status; 
that  the  respondent  was  not  a  creditor  who  was  pressing 
Hugh  Holmes  for  a  settlement  of  his  claim,  and  was  willing 
to  take  our  mortgage  as  a  collateral  security  to  the  debt.  It 
was  said  below  that  this  last  representation  could  not  avail 
the  appellants,  because  we  do  not  show  that  Holmes  knew 
it  to  be  false  when  made;  in  other  words,  it  was  incumbent 
on  us  to  show  the  scienter.  This  is  true  if  the  case  was  tried 
by  the  rules  of  the  common  law;  but  it  is  not  true  as  tried 
by  the  principles  of  equity.  The  rule  in  equity  is  as  fol- 
lows :  Whether  the  party  misrepresenting  a  material  fact 
knew  it  to  be  false  or  made  the  assertion  without  knowing 
whether  it  were  true  or  false,  is  wholly  immaterial  ( Wright  v. 
Snowe,  2  DeG.  £  Sm.  821);  for  the  affirmation  of  what  one 
does  not  know  or  believe  to  be  true,  is  equally,  in  morals 
and  law,  as  unjustifiable  as  the  affirmation  of  what  is  known 
to  be  positively  false.  Anslie  v.  3Iedlycott,  9  Ves.  21 ;  Taylor 
v.  Ashton,  11  M.  §  W.  4-01 ;  Doggelt  v.  Emmerson,  3  Story  C. 
C.  733.     And  even  if  the  party  innocently  misrepresents  a 
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material  fact  by  mistake,  it  is  equally  conclusive,  for  it 
operates  as  a  surprise  and  imposition  upon  the  other  party. 
1  Story's  Eq.  Jur.  (10th  ed.)  §  193,  and  cases  cited. 

Again,  it  is  said  :  If  a  man,  upon  a  treaty  for  any  con- 
tract, makes  a  false  representation,  whether  knowingly  or  not 
(Anslie  v.  Medlycott,  9  Ves.  21 ;  Graves  v.  White,  Freem.  57; 
Scott  v.  Scott,  3  Ves.  458,  1  Cox  365),  by  means  of  which  he 
puts  the  party  bargaining  under  a  mistake  upon  the  terms 
of  bargain,  it  is  a  fraud  relievable  in  equity.  Neville  v. 
Wilkinson,  1  Bro.  C.  C.  546  ;  Evans  v.  Bricknell,  6  Ves.  174; 
Burroughs  v.  Lock,  10  Ves.  475  ;  Be  Mannerville  v.  Crompton, 
1  Ves.  £  B.  355.     See  1  Madd.  Ch.  (3d  Am.  ed.)  262. 

Hence,  the  distinction  between  actual  fraud,  or  that  where 
there  is  an  intent  shown  (which  is  the  kind  the  common  law 
deals  with),  and  constructive  fraud,  a  creature  of  equity, 
which  includes  all  acts,  omissions  and  concealments  which 
involve  a  breach  of  legal  or  equitable  duty,  trust  or  confi- 
dence justly  reposed,  and  are  injurious  to  another.  1  Story's 
Eq.  Jur.  (10th  ed.)  §  187. 

The  respondent  meets  this  defence  by  alleging  that  the 
consideration  received  by  us  was  two  $1,000  mortgages  and 
a  deed,  and  the  good  will  we  entertained  toward  Holmes. 
In  answer  to  this  we  say,  that  any  securities  voluntarily 
handed  to  us  by  Holmes,  after  the  contract  and  execution 
thereof  by  all  parties  to  it,  could  in  no  way  prejudice  us. 

Mr.  George  F.  Tattle,  for  respondent. 

I.  The  evidence  shows  that  the  respondent  was  the  bona 
Jide  assignee,  for  full  value,  of  the  bond  aud  mortgage  in 
suit,  and  without  notice  of  any  fraud  in  the  giving  of  the 
mortgage,  if  any  there  was;  his  rights,  therefore,  should  be 
protected. 

II.  The  facts  insisted  on  as  constituting  fraud,  even  if 
true,  are  immaterial,  and  made  no  difference  to  the  appel- 
lants. Holmes's  failure  left  the  same,  and  only  the  same, 
responsibility  upon  them  in  either  event. 
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III.  But  the  evidence  shows  that  there  was  no  such  state 
of  facts  existing  as  is  claimed  to  constitute  fraud.  The 
appellants  received,  by  assignment,  in  exchange  for  the 
mortgage  in  suit,  two  mortgages  for  $1,000  each,  had  the 
assignment  recorded,  and  afterwards,  with  full  notice  of  the 
respondent's  rights,  deliberately  passed  these  mortgages 
away,  thus  putting  it  out  of  their  power  to  tender  them 
back. 

The  mortgage  in  suit  was,  therefore,  not  without  con- 
sideration, and  the  rights  of  the  respondent,  as  assignee 
thereof  in  good  faith  and  for  value,  are  valid.  Cornish  v. 
Bryan,  2  Stock.  1J,.6. 

The  opinion  of  the  court  was  delivered  by 

]>EPUE,    J. 

This  bill  was  filed  by  the  respondent  to  foreclose  a  mort- 
gage made  by  the  appellants.  The  mortgage  was  given  to 
one  Hugh  Holmes  as  mortgagee,  and  is  for  the  sum  of 
$2,000.  It  was  executed  on  the  1st  of  October,  1875, 
acknowledged  on  the  2d,  and  recorded  on  the  6th  of  Octo- 
ber. Holmes  assigned  the  mortgage  and  the  accompanying 
bond  to  the  respondent,  on  the  2d  of  October,  and  received 
for  it  the  full  consideration  of  $2,000. 

The  defences  to  the  foreclosure  suit  are :  First — That  the 
mortgage  was  without  consideration.  The  mortgage  was 
made  and  delivered  to  Holmes  for  the  accommodation  of 
the  latter,  to  enable  him  to  use  it  for  Ins  own  purposes.  It 
had  no  vitality  until  it  was  transferred  by  Holmes,  and  on 
its  assignment  by  him  to  the  respondent  it  acquired  ample 
consideration  for  its  support. 

Second — That  the  mortgage  was  procured  by  fraud,  by 
means  of  the  false  representations  of  Holmes  as  to  his  finan- 
cial condition.  The  mortgagor,  Jacobsen,  testifies  that 
Holmes,  when  he  solicited  the  mortgage,  represented  that 
lie  was  worth  $50,000  after  all  his  debts  were  paid.  Holmes 
filed  a  petition  in   bankruptcy  on  the  19th  of  December, 
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1876,  and  was  subsequently  discharged  as  a  bankrupt;  but 
there  is  no  evidence  of  his  financial  condition  at  the  time 
the  mortgage  was  made  or  assigned.  It  is  superfluous  to 
say  that  the  testimony  of  Jacobsen,  that  he  afterwards 
found  out  that  Holmes's  statements  on  that  subject  were 
false,  is  not  competent  evidence  of  the  fact. 

Third — That  the  mortgage  was  made  for  a  specific  pur- 
pose, and  was  fraudulently  used  by  Holmes  for  another 
purpose.  The  testimony  of  Jacobsen  is,  that  Holmes  was 
in  need  of  money  to  meet  the  pressing  claims  of  creditors, 
and  applied  to  him  as  a  friend  for  assistance;  that  Holmes 
said  that  "a  party  was  pressing  him  for  some  money;  that 
if  he  had  a  friend  who  would  stand  by  him  to  help  him,  or 
assist  him,  or  go  security  for  him,  in  six  months  he  would 
work  himself  out  all  clear,  or  otherwise  he  would  be  com- 
pelled to  make  forced  sales  of  his  property  and  sacrifice  on 
it.  I  told  him  that,  as  he  had  befriended  me,  I  would 
befriend  him  if  I  could  do  it  without  any  risk  to  myself. 
He  said  a  mortgage  might  help  him.  'Well,  then,'  said  I, 
'Mr.  Holmes,  I'll  lend  you  a  mortgage,  if  you  are  sure  you 
can  return  it  in  six  months,  or  about  that  time,  without 
any  injury  to  me.'  He  said  he  could — he  knew  he  could." 
The  witness  further  testified  that  the  arrangement  was  that 
the  mortgage  was  to  be  used  by  Holmes  as  collateral  secu- 
rity for  a  debt. 

Of  these  facts  the  respondent  was  entirely  ignorant.  He 
took  an  assignment  of  the  mortgage  in  good  faith,  and  paid 
Holmes  the  full  amount  of  money  mentioned  in  it.  It  is 
manifest  that,  under  these  circumstances,  this  defence  is  not 
maintained. 

Independent  of  those  cases  of  implied  or  constructive 
fraud  which  arise  out  of  a  breach  of  duty,  trust  or  confi- 
dence presumed  from  the  fiduciary  relations  subsisting 
between  the  parties,  fraud,  as  a  ground  of  relief,  whether 
as  a  cause  of  action  or  a  defence,  consists  in  the  conjunction 
of  wrong  and  injury.  Fraud  without  damage,  or  damage 
without  fraud,  gives  no  cause  of  action;  but  wrhere  the  two 
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concur,  an  action  lies.  Baily  v.  Merrell,  3  Bulst.  94,  Croke  J.; 
Pasley  v.  Freeman,  3  T.  R.  51 ;  Upton  v.  Vail,  6  Johns.  181. 
To  perfect  a  right  of  action  or  defence  for  such  a  cause,  it 
must  appear  that  the  false  representation  and  the  damage 
bear  to  each  other  the  relation  of  cause  and  effect.  Byard 
v.  Holmes,  5  Vr.  296  ;  Gerhard  v.  Bates,  2  El.  $>  Bl.  476. 

The  appellants  gave  the  mortgage  to  Holmes,  with  the 
intent  that  it  should  be  used  by  him  for  his  own  benefit. 
The  parties  contemplated  that  it  should  be  an  efficient  secu- 
rity for  the  sum  of  money  mentioned  in  it.  Whether  it 
was  used  by  Holmes  as  collateral  security  for  an  existing 
indebtedness,  or  for  the  purpose  of  raising  money  on  it, 
would  not  diminish  or  increase  the  liability  of  the  mort- 
gaged premises  as  a  security,  and  its  use  for  the  one  pur- 
pose instead  of  the  other,  did  not  occasion  any  injury  to  the 
mortgagor.  The  mortgagor  had  no  interest  in  any  particu- 
lar transaction  of  Holmes,  for  the  payment  of  which  the 
mortgage  was  intended.  He  was  induced  to  make  and 
entrust  the  mortgage  to  Holmes  solely  by  his  desire  to 
oblige  him.  Holmes  had  all  the  benefit  of  the  mortgage 
he  would  have  had  if,  instead  of  raising  the  money  on  it,  he 
had  used  it  to  satisfy  or  secure  a  debt,  and  the  liability  of  the 
mortgagor  was  not  increased  by  the  negotiation  of  the  mort- 
gage to  the  respondent  beyond  what  it  would  have  been  if 
Holmes  had  used  it  as  collateral  security  for  a  debt. 

The  object  the  parties  had  in  view — the  accommodation 
of  Holmes — was  accomplished  by  the  negotiation  of  the 
mortgage  to  the  respondent,  though  it  was  not  effected 
precisely  in  the  manner  the  mortgagor  expected.  Regard- 
ing the  substance  only  of  the  transaction,  the  mortgagor 
was  not  defrauded  by  the  use  Holmes  made  of  the  mort- 
gage. He  was  only  disappointed  in  the  manner  in  which 
Holmes  saw  fit  to  avail  himself  of  the  advantages  of  the 
security  which  the  mortgagor  was  prompted  to  give  him 
solely  by  his  desire  to  accommodate  a  friend.  A  security 
made  for  the  accommodation  of  another,  on  which  it  was 
understood  that  the  money  should  be  realized  in  a  particular 
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manner,  is  not  fraudulently  misappropriated  if  the  money 
is  obtained  in  a  different  way  from  that  which  was  intended  ; 
if  its  negotiation  effects  the  substantial  purpose  for  which 
it  was  designed,  it  is  not  material  whether  it  was  effected 
in  the  precise  manner  contemplated,  unless  the  interest  of 
the  party  making  it  is  prejudiced  by  the  manner  in  which 
it  was  used.  Duncan  v.  Gilbert,  5  Dutch.  521. 
The  decree  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


James  Jackson  and  others,  appellants, 

v. 

Middleton  Bell,  respondent. 

On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Jackson  v.  Bell,  4  Stew.  554> 

Mr.  T.  N.  Mc Carter,  for  appellants. 

I.  As  to  equitable  set-off. 

Tribble  v.  Taul,  7  B.  Mon.  455;  Black  v.  Whitall,  1  Stock. 
572;  Clark  v.  Cort,  (Jr.  £  Ph.  154. 

II.  As  to  insolvency  of  the  respondent  Bell. 

Lindsay  v.  Jackson,  2  Paige  581 ;  Gay  v.  Gay,  10  Paige. 
369;  Smith  v.  Felton,  43  iV.  Y.  (4  Hand)  419;  see  Simson  v. 
Hart,  1  Johns.  Ch.  83;  Pond  v.  Smith,  4  Conn.  297 ;  Bobbins 
v.  Holley,  1  B.  Mon.  191 ;  Brewer  v.  Norcross,  2  C.  E.  Gr. 
219  ;  Marshall  v.  Cooper,  43  Md.  46;  B.  B.  Co.  v.  Bhodes,  8 
Ala.  206  ;  Byles  on  Bills  350. 

III.  Relief  cannot  be  obtained  at  law. 
Taylor  v.  Stowell,  4  Mete.  {Ky.)  165. 

IY.  An  examination  of  the  cases  referred  to  by  the  vice- 
chancellor  in  his  opinion. 

Murray  v.  Tolland,  3  Johns.  Ch.  569.  The  first  point 
decided  in  this  case  was,  that  John  B.  Murray  and  James  B. 


412        COURT  OF  ERRORS  AND  APPEALS.      [32  Eq. 

Jackson  v.  Bell. 

Murray  could  uot  offset  against  Tolland  and  Meade  a  sepa- 
rate demand  of  John  B.  Murray  against  Meade.  The  second 
point  was,  that  the  claim  of  John  B.  Murray  against  Meade 
was  without  foundation.  The  third  point  was,  that  the  claim 
of  set-off  (if  any  existed)  was  a  tort  sounding  in  unliquidated 
damages.  Either  of  these  grounds  was  sufficient  to  destroy 
the  equity  of  the  bill  in  this  case.  Insolvency  and  non-resi- 
dence do  not  enter  into  the  facts  of  this  case. 

JRawson  v.  Samuel,  Cr.  §■  Ph.  161.  The  first  point  decided 
in  fohis  case  was,  that  although  a  court  of  equity  may  be 
of  opinion  that  the  facts  of  the  case  entitle  the  plaintiff' 
in  equity  to  have  one  demand  offset  against  the  other,  the 
court  will  not  give  that  relief  unless  it  has  been  distinctly 
prayed  by  the  bill.  The  second  point  was,  that  equitable 
set-oft'  exists  where  the  party  seeking  the  benefit  of  it  can 
show  some  equitable  ground  for  being  protected  against  his 
adversary's  demand.  The  appellant  shows  the  non-residence 
and  insolvency  of  respondent  Bell. 

Hewitt  v.  Kuhl,  10  C.  E.  Gr.  ££.  The  first  point  in  this 
case  was  a  matter  of  assignment,  which  is  not  applicable  to 
the  cause  here  in  question.  The  second  point  decided  was, 
that  equitable  grounds  for  set-oft' must  be  shown.  This  has 
been  done  by  the  appellant.  The  third  point  decided  was, 
that  the  bill  of  complaint  did  not  show  any  account  or  state- 
ments of  facts  from  which  the  court  could  judge  whether 
the  complainant  would  probably  be  able  to  establish  his 
claim.  The  appellant  has  fully  shown  such  accounts,  state- 
ments and  facts. 

Whyte  v.  O'Brien,  1  Sim..  $•  Stu.  551.  In  this  case  it  was 
decided  that  a  person  against  whom  a  verdict  had  been 
obtained,  having  afterwards  acquired  a  demand  to  a  greater 
amount  against  the  party  who  obtained  it,  is  not  entitled  to 
an  injunction  to  restrain  proceedings  on  the  verdict.  This 
case  is,  therefore,  not  in  point. 

Dodd  v.  Lydall,  1  Hare  333.  This  was  a  matter  of  trustee 
and  beneficiary.     The  latter  was  allowed  to  offset  his  trust 
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accounts  against  the  former's  mortgage  accounts.  As' far 
as  this  case  goes  it  favors  set-off. 

Gordon  v.  Pym,  3  Hare  223.  In  this  case  the  point 
decided  was  contained  in  the  following  interrogatories  :  Can 
a  debtor  withhold  payment  of  a  debt  which,  by  law  and  in 
honor,  he  ought  to  have  paid  long  since,  merely  by  saying 
his  creditors'  securities  for  another  unconnected  debt  will 
be  found,  upon  accounts  being  taken,  to  exceed  the  amount 
of  that  other  debt  ?     This  case,  therefore,  is  not  in  point. 

2  Story  Eq.  Jur.  §  1436.  This  section  recapitulates  many 
of  the  points  arising  in  the  cases  now  under  consideration. 
Note  2,  under  this  section,  affirms  that  insolvency  is  a  ground 
for  set-off  in  equity. 

Dade  v.  Irwin's  Executor,  2  Row.  ( U.  S.)  389.  The  real 
point  decided  in  this  case  was,  that  a  court  of  equity  will 
not  interfere  to  compel  an  offset  of  a  stale  and  suspicious 
claim.     This  case,  therefore,  is  not  in  point. 

Brown  v.  Hendrickson,  10  Vr.  239.  This  was  a  matter  of 
offsetting  assigned  judgments.  This  case  has  hardly  a  bear- 
ing upon  the  case  in  question,  but  favors  set-off  as  far  as  it 
2;oes. 

Williams  v.  Davies,  2  Sim.  461.  In  this  case  the  doctrine 
of  equitable  set-oft'  was  maintained,  though  the  court  of 
king's  bench  would  not  allow  the  plaintiff's  judgment  to  be 
offset  against  the  defendants.  This  case,  therefore,  favors 
set-off. 

Simson  v.  Hart,  1  Johns.  Ch.  93.  Set-off  of  judgment. 
An  injunction  was  obtained  on  the  ground  that  one  judg- 
ment against  two  persons  might  be  offset  against  a  judg- 
ment of  one  of  said  persons  against  the  plaintiff  in  the  first 
judgment.  Injunction  was  dissolved,  appeal  taken.  See 
Simson  v.  Hart,  14  Johns.  62  (1816).  The  decree  of  the  chan- 
cellor was  reversed,  and  the  injunction  restored  and  made 
permanent.  Chief  Justice  Spencer  puts  the  insolvency  of  a 
party  as  a  ground  for  equitable  set-off.  This  case  favors 
equitable  set-off,  and  is  a  point  for  the  appellant. 
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Winchester  v.  Hackley,  2  Cranch  31$.  This  case  is  not  in 
point.  There  was  no  opinion  rendered.  It  cannot  be  per- 
ceived why  this  case  was  noted  in  the  vice-chancellor's 
opinion. 

Waterman  on  Set-Off  §  4~3-  In  this  case  the  principle  con- 
tended for  by  the  vice-chancellor  is  asserted,  but  from  this 
principle,  as  there  unqualifiedly  stated,  we  respectfully  dis- 
sent. In  the  last  edition  of  this  work,  cases  are  cited 
which  materially  qualify  the  doctrine  as  stated  in  the  text. 

Kerr  on  Injunctions  67.  Sections  5  and  6  recapitulate 
many  of  the  matters  which  may  be  the  subject  of  set-off. 
Most  of  the  cases  therein  referred  to,  are  now  the  subject 
of  examination. 

Beasley  v.  D'Arey,  2  Sch.  £  Lef.  4.03.  In  this  case  the 
tenant  was  entitled  to  redeem  his  lease  upon  payment  of 
the  rent  due.  In  ascertaining  the  amount  of  such  rent,  a 
sum  was  deducted  which  was  due  to  the  tenant  from  the 
landlord,  for  damage  done  in  cutting  timber.  As  far  as  this 
case  goes,  it  certainly  favors  the  claim  of  set-off  of  the  appel- 
lant. 

O'Connor  v.  Spaight,  1  Sch.  $•  Lef.  305.  In  this  case  the 
rent  paid  formed  a  part  of  a  complicated  account.  It  was 
necessary  to  take  an  account  of  the  whole  transactions,  in 
order  to  ascertain  what  sum  was  due  from  the  tenant,  to 
enable  him  to  redeem  his  lease.  This  case  supports  the 
claim  of  equitable  set-off. 

Piggott  v.  Williams,  6  Madd.  67.  In  this  case  it  was  decided 
that  there  was,  taking  the  facts  to  be  true,  a  clear  case 
of  equitable  set-off.  The  cross-bill  was  retained.  This  case 
sustains  the  doctrine  of  equitable  set-off. 

Lord,  Cowden  v.  Lewis,  1  You.  $■  Coll.  487.  This  case  can- 
not be  found  in  the  book  cited. 

Stimson  v.  Hall,  1  H.  §  N.  831.  In  this  case  it  was  decided 
that  damages  for  loss  of  coal  could  not  be  pleaded  in  a 
suit  for  the  freight  of  the  same.  That  an  equitable  defence 
could  not  be  pleaded  in  a  sidt  at  law,  but  a  cross-action  must 
be  brought.     In  this  case  no  special  equity  was  alleged,  and 
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consequently  there  would  have  been  no  ground  for  a  court 
of  equity  to  interfere. 

Atterbury  v.  Jarvie,  #  H.  $•  N.  114-  This  was  a  suit  for 
advances,  or  money  lent  on  goods.  The  defendant  pleaded, 
by  way  of  set-off,  that  he  was  damaged  by  the  plaintiff  on 
the  sale  of  the  goods.  The  pleas  were  not  allowed  for  the 
reason  given  in  Stimson  v.  Hall,  supra,  that  there  was  no 
special  equity  alleged,  whereby  a  court  of  equity  could  have 
interfered. 

Duncan  v.  Lyon,  3  Johns.  Ch.  351  (1818).  In  this  case  an 
injunction  had  been  allowed  on  a  bill  for  discovery  after 
verdict.  The  bill  prayed  an  accounting  &c,  and  that  the 
defendant  should  be  decreed  to  pay  what  should  appear  to 
be  due  the  complainant.  Among  other  matters  pleaded 
was,  that  damages  which  might  arise  in  an  action  of  cove- 
nant, should  be  offset  against  the  defendant's  verdict. 
Injunction  dissolved.  The  difficulty  in  this  case  was,  that 
the  complainant  was  too  late.  He  ought  to  have  brought 
cross-actions  before,  which  he  could  have  done,  the  defend- 
ant being  resident.  In  the  case  before  us,  Bell  is  a  non- 
resident. 

Uowlet  v.  Strickland,  Coiop.  56.  The  point  decided  in  this 
case  was,  that  unliquidated  damages  arising  from  breaking 
a  covenant  could  not  be  pleaded  by  way  of  set-off  at  law. 
Lord  Mansfield  refers  to  set-off  at  law  and  not  to  equitable 
set-off. 

Holbrook  v.  Receivers  of  Ins.  Co.,  6  Paige  <223  (1836).  Vice- 
Chancellor  McOoun  was  reversed  by  Chancellor  Walworth, 
who  allowed  the  damages  arising  from  loss  on  a  policy  of 
insurance,  to  be  offset  against  another  claim.  It  certainly 
extends  the  doctrine  of  equitable  set-off. 

Lindsay  v.  Jackson,  2  Paige  581  (1831).  First  point — 
Equity  requires  that  cross-demands  should  be  offset  against 
each  other.  Second  point — In  a  case,  not  within  the  statute 
of  set-off,  chancery  will  permit  an  equitable  set-off,  if,  from 
the  nature  of  the  claim,  or  the  situation  of  the  parties,  justice 
cannot  be  obtained  by  a  cross-action.     Third  point — Insolv- 
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ency  of  one  of  the  parties  is  a  sufficient  ground  for  the  court 
to  exercise  its  equitable  jurisdiction,  in  allowing  an  equita- 
ble set-off.  Fourth  point — A  set-off  will  be  allowed,  on' 
application  of  the  complainant,  where  the  defendant  is  insolv- 
ent. Vice-Chancellor  Van  Fleet  seems  to  have  entirely 
ignored  the  principles  enunciated  in  this  case.  The  respond- 
ent Bell  is  a  non-resident,  so  that  process  could  not  be  served 
upon  him.  He  is,  also,  insolvent,  and  could  not  answer  to  a 
judgment  against  him. 

Mr.  James  B.  Vredenburgh,  for  respondent,  cited : 

JRawson  v.  Samuel,  Cr.  $•  Ph.  161 ;  Murray  v.  Tolland, 
3  Johns.  Ch.  569  ;  Beall  v.  Brown,  7  Md.  393  ;  Smith  v.  Wash- 
ington Gas  Light  Co.,  31  Md.  12 ;  Tuscumbia  R.  R.  Co.  v. 
Rhodes,  8  Ala.  206;  Pulliam  v.  Owen,  25  Ala.  496;  Vose  v. 
Philbrook,  3  Story  335;  Livingston  v.  Livingston,  4  Johns. 
Ch.  292 ;  Duncan  v.  Lyon,  3  Johns.  Ch.  358 ;  Hepburn  v. 
Hoag,  6  Cow.  613 ;  Davidson  v.  Albro,  16  Hun  357. 

Per  Curiam. 

The  decree  in  this  case  unanimously  affirmed,  for  the 
reasons  given  by  the  vice-chancellor  in  the  case  below. 


Eliza  Tippett,  appellant. 

v. 

Thomas  R.  Wills,  respondent, 

On  appeal  from  a  decree  of  the  chancellor  on  the  follow- 
ing opinion  of  J.  D.  Bedle,  esq.,  advisory  master : 

The  bill  alleges  $11,500  as  the  profits.  The  answer 
states  the  amount  collected  at  $11,500  total.  There  is  an 
uncertainty  or  confusion  somewhere  as  to  the  receipts  of 
McAndrews's  money.     I  am  not  satisfied  that  the  payments 
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from  Messrs.  Linn  &  Babbitt  were  not  complicated  in  some 
way  with  other  transactions,  the  accuracy  of  which  has  been 
forgotten,  and  shall  therefore  rely  upon  the  hill  and  answer, 
which  agree  in  the  aggregate  amount.  The  account  should 
oe  corrected  so  as  to  make  the  McAndrews  receipts  $11,500 
instead  of  $12,210. 

I  am  not  satisfied  with  the  master's  report  as  to  the  item 
of  $250  for  the  value  of  tools.     If  I  should  order  a  sale  of 
them,  and  the  proceeds  divided,  or  a  sale  of  those  found, 
and   an   accounting   for   those   not  found,  the   delay   and 
expense  would  injure  each  side  more  than  any  advantage. 
I  have,  therefore,  concluded  to  reduce  the  claim  for  tools  to 
$150,  which  must,  in  the  nature  of  things,  be  all  they  were 
worth.      The    balance  of  the  account,  as  reported  by  the 
master,  will  be  reduced  by  the  above,  as  follows : 
Balance  reported,    ------         $1,957.77 

Less  one-half  of  difference  between   $12,210 

and  $11,500, $355 

Less  one-half  of  difference  between  $250  and 

$150,   -        - 50 

405.00 


$1,552.77 
Interest  from  November  28th,  1876  (date  of  filing  bill), 

7  per  cent,  to  July  4th,  1878 ;  6  per  cent,  from  July  4th,  1878. 
Complainant  to  receive  costs  to  be  taxed,  less  costs  of 

defendant  on  exceptions,  to  be  taxed  and  deducted   from 

complainant's  taxed  costs. 

Messrs.  Linn  $•  Babbitt,  for  appellant. 
Messrs.  Williams  $■  Cowles,  for  respondent. 

Per  Curiam. 

The  decree  in  this  case  unanimously  reversed. 
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CASES 


ADJUDGED    IN 


THE  COURT  OF  CHANCERY 

OF 

THE   STATE   OF   NEW   JERSEY, 

MAY  TERM,   1880. 


Theodore  Runyon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet,  Esq.,  Vice-Chancellor. 


William  B.  Mulford 
v. 

T.  Maxwell  Reilly  and  others. 

Where  a  sheriff  returns  a  subpoena  "served,"  an  affidavit  of  a  de- 
fendant not  denying  that  he  was  served  with  a  ticket,  but  merely 
asserting  that  he  believes  that  he  was  served  with  an  ordinary  subpoena 
only,  and  that  he  had  no  knowledge  or  information  that  the  bill  prayed 
a  decree  for  deficiency  against  him,  is  not  sufficient  to  set  aside  such 
decree,  regularly  entered  on  a  decree  pro  confesso. 


Bill  to  foreclose.     Motion  to  set  aside  decree  for  deficiency 
against  T.  Maxwell  Reilly.     On  petition  and  affidavits. 

Mr.  B.  D.  Shreve,  for  the  motion. 

Mr.  P.  L.  Voorhees,  contra. 
28 
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The  Chancellor. 

The  defendant,  Reilly,  was,  by  accident,  prevented  from 
attending  before  the  court  when  the  decree  for  deficienc}7 
was  made  against  him.  It  was  made  by  way  of  amendment 
to  the  final  decree,  which  was  made  upon  a  decree  pro  con- 
fesso.  He  now  moves  to  set  the  decree  for  deficiency  aside, 
on  the  ground  of  surprise  and  merits.  He  alleges  that  no 
ticket  notifying  him  of  the  claim  for  a  decree  for  deficiency 
was  served  upon  him.  In  his  affidavit  he  states  that  he  was 
served,  as  he  fully  believes,  with  an  ordinary  subpoena  ad 
respondendum,  and  had  no  knowledge  or  information  of  a 
prayer  for  deficiency.  It  will  be  seen  that  he  does  not  swear 
positively  that  no  ticket  was  served  on  him.  The  sheriff's 
*.  return  "served"  is  presumptive  proof  of  the  service  of  the 
ticket.  Bell  v.  Gilmore,  10  C.  E.  Gr.  104..  The  defendant. 
then,  shows  no  surprise.  He  claims,  also,  that  the  decree  for 
deficiency  is  irregular,  because  it  was  founded  merely  on  a 
decree  pro  confesso  without  proof.  He  is,  under  the  circum- 
stances, presumed  not  only  to  have  had  notice  of  the  suit 
by  means  of  the  subpoena,  but  to  have  had  special  notice  by 
the  ticket  that  a  decree  for  deficienc}7  was  prayed  against 
him.  The  averments  of  the  bill,  if  proved,  were  sufficient 
to  warrant  such  a  decree.  He  did  not  see  fit  to  answer  them. 
The  statute  and  the  practice  of  the  court  justify  the  decree. 
Rev.  p.  109  §  28 ;  Brinkerhoff  v.  Franklin,  6  C.  E.  Gr.  334. 

The  petition  will  be  dismissed,  with  costs. 


Elizabeth  Sandford 

r. 
Andrew  J.  Sandford. 


1.  That  a  husband  gambles  and  does  not  properly  support  his  wife, 
in  consequence  of  which  she  leaves  him,  does  not  constitute  desertion 
by  him  on  which  to  decree  a  divorce. 

2.  A  divorce  will  not  be  granted  on  the  uncorroborated  testimony 
of  the  petitioner. 
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Sandford  v.  Sand  ford. 
Petition  for  divorce  on  the  ground  of  desertion. 

The  Chancellor. 

The  petitioner  seeks  a  divorce  from  her  husband  on  the 
ground  of  desertion.  The  petition  was  filed  September  6th, 
1879,  and  the  desertion  is  alleged  in  the  petition  to  have 
taken  place  on  the  1st  day  of  August,  1876.  There  is  no 
evidence  of  desertion  except  that  which  the  petitioner  her- 
self gives  by  her  own  testimony.  Her  statement  on  the 
subject  is,  that  in  July  (the  last  of  July)  her  situation 
became  intolerable  (it  would  seem  from  her  previous  testi- 
mony, because  of  her  husband's  propensity  to  gambling, 
and  his  failure  to  provide  her  with  proper  support);  that  he 
had  professed  to  reform  ;  had  rejoined  the  church  and  made 
great  professions,  and  seemed  to  be  doing  better;  that 
though  they  had  gone  into  apartments,  kept  no  servant, 
and  were  living  with  the  utmost  economy,  nevertheless 
seventy-five  dollars  were  due  for  rent,  and  there  was, 
besides,  money  due  to  the  washerwoman  and  the  butcher; 
that  just  then  he  (he  was  a  lawyer)  received  twenty-five 
dollars  which  he  had  earned;  that  she  saw  it  paid  to  him; 
that  he  was  gone  all  the  following  night,  and  the  next 
morning  admitted  to  her  that  he  had  lost  the  money  in  a 
New  York  gambling-house;  that  she  reproached  him  with 
his  hypocrisy  and  ill  behavior,  and,  as  she  says,  then  becom- 
ing utterly  hopeless  of  support  or  good  treatment,  she  left 
him  a  few  days  afterwards,  on  the  2d  of  August,  1876. 
She  adds,  that  he  had  told  her  that  if  she  was  not  pleased, 
she  could  leave  him  and  go  home  to  her  parents,  and  mind 
her  own  business.  In  addition  to  this  evidence  there  is 
proof  that  he  said,  after  she  left  him,  that  he  was  glad  she 
was  gone;  that  he  hoped  she  would  stay  away;  that  she  had 
been  a  great  hindrance  to  him;  that  he  would  have  liked  to 
have  had  their  child,  but  was  glad  he  was  free  of  his  wife. 

The  charge  of  desertion  is  not  established.  It  is  a  recog- 
nized principle  that  when  a  husband  treats  his  wife  with 
such  cruelty  or  violence  that  she  is  obliged  to  leave  him  for 
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safety,  or  to  avoid  personal  injury,  this  compulsory  flight 
amounts  to  a  desertion  by  him,  and  if  he  does  not  seek  her 
and  try  to  persuade  her  to  return,  with  promises  of  amend- 
ment, such  compulsory  leaving  and  consequent  remaining 
away  from  him,  if  continued  for  the  requisite  time,  will  be 
regarded  as  equivalent  to  a  willful  and  obstinate  desertion 
by  him.  Laing  v.  Laing,  6  C.  E.  Gr.  24-8 ;  Palmer  v. 
Palmer,  7  C.  E.  Gr.  88.  But  if  she  leaves  him,  as  in  this 
case,  because  he  gambles  away  his  money  and  does  not 
properly  support  her,  her  leaving  him  cannot  be  held  to  be 
a  desertion  by  him.  Laing  v.  Laing ;  Palmer  v.  Palmer,  ubi 
supra;  Lewis  v.  Lewis,  2  Hal.  Ch.  22. 

Again,  the  proof  of  the  alleged  desertion  rests,  as  before 
stated,  entirely  on  the  petitioner's  own  testimony,  and  it  is 
an  established  rule  that  a  divorce  will  not  be  granted  where 
the  only  proof  of  the  ground  of  divorce  is  the  uncorrob- 
orated testimony  of  the  complainant. 

The  petition  will  be  dismissed. 


Charles  C.  Haskell 

v. 

Frank  Burdette  and  others. 

A  mortgage  was  given  to  secure  a  bond  with  a  penalty  of  $2,000, 
conditioned  that  a  third  person,  F.  B.,  should,  under  a  cotemporaneous 
written  agreement,  faithfully  account  to  the  mortgagee  for  the  pro- 
ceeds of  sales  of  all  goods  furnished  by  the  mortgagee  to  F.  B.,  as  his 
agent,  and  sold  by  F.  B.  on  commission. — Held,  that  a  bill  of  foreclos- 
ure alleging  that  F.  B.  had,  pursuant  to  such  agreement,  sold  goods 
and  had  not  accounted  for  the  proceeds,  and  was  indebted  to  the 
mortgagee  in  the  sum  of  $2,000,  which  the  mortgagors  had  not  paid 
(making  F.  B.  a  party,  and  praying  an  answer  under  oath),  is  good, 
without  first  establishing,  by  suit  at  law,  the  amount  of  F.  B.'s  indebt 
edness. 


Bill  to  foreclose.     On  general  demurrer. 
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Mr.  G.  E.  P.  Howard,  for  the  demurrer. 
Mr.  T.  A.  Jobs,  for  complainant. 

The  Chancellor. 

The  mortgage  in  suit  was  given  to  the  complainant  by 
Hiram  Burdette  and  wife,  to  secure  the  payment  of  a  bond 
given  by  them  to  the  complainant,  in  the  penalty  of  $2,000, 
with  condition  that  Frank  Burdette,  or  the  obligors,  would 
well  and  truly  pay,  or  cause  to  be  paid,  to  the  complainant 
or  his  legal  representatives,  the  amount  due  or  to  become 
due  under  a  certain  agreement  in  writing,  set  out  in  the  bill, 
made  by  and  between  the  complainant  and  Frank  Burdette; 
the  liability  of  the  mortgagors,  however,  not  to  exceed,  in 
any  event,  $2,000,  and  not  in  any  event  to  exceed  the 
amount  actually  due  from  Frank  Burdette  to  the  com- 
plainant. 

The  agreement  provided  that  the  complainant  should 
furnish  to  Frank  Burdette  certain  goods,  to  be  sold  by  the 
latter  for  the  former,  as  his  agent,  for  a  specified  compensa- 
tion, and  that  Burdette  should  remit  to  the  complainant  the 
proceeds  of  the  sales,  less  the  commissions,  immediately  on 
the  receipt  thereof. 

The  bill  states  that  Burdette  has  not  kept  the  covenants 
on  his  part  contained  in  the  agreement,  and  has  not 
remitted  to  the  complainant  the  proceeds  of  all  the  sales  of 
the  specified  goods,  but,  on  the  contrary,  is  indebted  to  the 
latter,  in  and  by  the  terms  of  the  agreement,  in  the  sum  of 
$2,000,  which  he  neglects  and  refuses  to  pay;  and  that  the 
mortgagors  have  not  paid  or  caused  to  be  paid  to  the  com- 
plainant the  amount  due  to  him  from  Frank  Burdette  in 
and  by  the  agreement,  to  wit,  the  sum  of  $2,000,  according 
to  the  condition  of  the  bond  and  mortgage.  The  demurrer 
is  general. 

The  averments  of  the  bill  are  sufficient.  The  agreement 
provides  for  the  payment  of  no  money  b}-  Frank  Burdette 
except  that  which  is  before  mentioned — the  proceeds  of  the 
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sales.  There  is,  therefore,  no  uncertainty  in  the  statements. 
Frank  Burdette  is  a  party  to  the  bill,  and  it  prays  answer 
on  oath.  It  is  urged,  on  the  part  of  the  demurrants,  that 
the  establishment  of  the  alleged  debt  by  suit  at  law  against 
Frank  Burdette,  is  a  necessary  prerequisite  to  the  institu- 
tion of  a  suit  to  foreclose  the  mortgage.  But  this  suit  is  a 
proper  proceeding,  and  this  the  proper  forum  in  which  to 
litigate  the  question  as  to  the  liability  of  the  mortgagors, 
and  the  amount  of  it.  Brandt  on  Suretyship  §  524;  Degrieff 
v.  Wilson,  3  Stew.  Eq.  435. 

The  demurrer  will  be  overruled. 


Fannie  jST.  Gregory 

v. 
Benjamin  Gregory. 


At  the  time  of  a  divorce  a  vinculo,  for  the  husband's  offence,  the  wife 
took  no  decree  for  alimony,  because  her  husband's  father  promised  to 
provide  for  her  for  life,  which  promise  he  kept  until  his  death.  After- 
wards her  husband  made  provision  for  her  irregularly,  and  finally 
discontinued  it  altogether.  Thereupon  the  wife,  with  her  friends, 
employed  a  solicitor  to  obtain  alimony  for  her,  giving  him  a  written 
promise  that  she  would  be  governed  by  his  advice,  and  not  accept  any 
proposition  of  settlement,  or  sign  any  paper  in  the  matter,  without  his 
consent. — Held,  that,  notwithstanding  such  agreement,  she  had  a  right 
to  make  a  bona  fide  settlement  with  her  husband  without  her  solicitor's 
co-operation,  and  that,  in  the  absence  of  proof  of  collusion,  her  solicitor 
had  no  professional  claim  to  prevent  the  subsequent  dismissal  of  the 
proceedings  instituted  by  him  for  alimony. 


On  petition  for  alimony  &c,  after  decree  of  divorce  a  vin- 
culo.    Motion  to  dismiss  petition  after  settlement. 

Mr.  J.  B.  Vredenburgh,  for  the  motion. 

Mr.  A.  S.  Jackson,  contra. 
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The  Chancellor. 

The  defendant,  the  respondent  in  the  petition,  moves  to 
dismiss  it  on  the  ground  that  the  claim  for  alimony  upon 
which  it  was  tiled  has  been  settled  between  the  parties. 
The  complainant's  (petitioner's)  counsel  resists  this  motion 
on  the  ground  that  the  settlement,  if  made,  was,  as  to  his 
claim  for  costs  and  counsel  fees,  collusive,  and  that  the 
parties  conspired  to  defraud  him  thereof. 

It  appears  by  the  evidence  that  the  petitioner  and  respond- 
ent were  divorced,  by  the  decree  of  this  court,  from  the  bond 
of  marriage,  for  the  offence  of  the  respondent,  but  that, 
because  of  the  promises  of  his  father  to  pay  suitable  alimony 
to  the  petitioner  for  life,  she  omitted  to  take  a  decree  for 
alimony,  as  she  otherwise  would  have  done;  and  that  the 
father  kept  his  promise  until  his  death,  and  the  respondent 
continued  to  provide  for  the  petitioner's  support  after  that 
time  for  a  while,  and  then  wholly  discontinued  the  provision. 
The  petitioner  being  without  the  means  of  support,  and  with- 
out the  means  of  employing  counsel,  her  friends  induced  the 
gentleman  who  became  her  solicitor,  to  undertake  to  obtain 
alimony  for  her.  The  petitioner  then  gave  to  him  a  written 
promise  to  be  governed  by  his  advice,  and  not  to  accept  any 
proposition  of  settlement,  or  sign  any  paper  in  the  matter, 
without  his  consent.  He  then  filed  the  petition.  The 
respondent  answered  it.  Pending  the  proceedings,  the  par- 
ties settled  the  matter,  but  on  what  terms  does  not  appear. 
The  solicitor,  on  the  same  day  on  which  he  filed  the  peti- 
tion, wrote  to  the  respondent  a  note,  merely  stating  that 
the  petitioner  was  at  a  certain  designated  house  in  Jersey 
City.  The  respondent  visited  her  there  and  negotiations 
for  a  settlement  were  entered  upon  by  them.  A  formal 
proposition  of  adjustment,  made  in  writing,  by  him  to  her 
was  submitted  to  her  solicitor,  and  he  advised  against 
accepting  it.  That  proposition  was  to  pay  her  8100  a 
month  as  long  as  he  should  be  able,  and,  in  addition  thereto, 
$1,000,  to  enable  her  to  redeem  certain  personal  property 
of  hers,  which    she    had    pledged   for    advances.      It  was 
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accompanied  with  a  denial  of  liability,  and  it  was  made  on 
condition  that  the  proceedings  against  the  respondent  for 
alimony  should  be  discontinued.  In  his  letter  enclosing  it, 
the  respondent  said  that  he  fully  appreciated  her  situation, 
expressed  regret  for  his  inability  in  the  past  to  help  her  as 
he  had  desired  to  do;  stated  that,  though  he  gives  her  only 
his  promise,  he  intends  to  keep  it  faithfully,  so  long  as  he 
has  the  means  to  do  it,  and  added,  that  if  she  decided  to 
accept  the  proposition,  she  was  to  write  a  letter  to  him  to 
that  effect,  and  retain  the  enclosed  written  promise  signed 
by  him ;  and  that  she  should  then  write  to  her  solicitor, 
saying  that,  having  made  an  amicable  settlement,  she 
desired  to  discontinue  the  proceedings.  He  closed  by  say- 
ins::  "  My  father  always  said,  '  Steer  clear  of  the  lawyers  ;'  I 
repeat  it  to  you."'  Subsequently,  and  apparently  almost 
immediately  afterwards,  a  settlement  was  made  between 
the  parties  without  the  intervention  or  knowledge  of  the 
petitioner's  solicitor. 

I  do  not  perceive  any  ground  for  the  charge  that  the  set- 
tlement was  made  with  a  view  to  defrauding  the  solicitor. 
The  respondent  was  invited  by  the  solicitor  himself,  by  the 
letter  before  mentioned,  to  call  on  the  petitioner  for  the 
purpose  of  effecting  an  amicable  arrangement.  The  fact 
that  the  respondent  advised  the  petitioner  to  avoid  lawyers, 
indicates  no  such  design.  He  only  advised  her  to  settle  the 
matter  without  further  legal  proceedings,  which  he  was 
entirely  at  liberty  to  do.  She  appears  to  have  written  to 
her  solicitor  after  the  settlement,  and  requested  him  to  call 
and  see  her,  with  which  request  he  declined  to  comply,  but 
wrote  a  letter  to  her.  In  her  reply  to  that  letter  she  says 
that  she  intended,  had  he  called  on  her  according  to  her 
request,  to  have  given  him  her  reasons  for  discontinuing 
the  proceedings,  and  adds  that  she  hoped  to  be  able  to 
make  satisfactory  arrangements  with  him.  The  petitioner 
clearly  had  the  right  to  make  the  settlement  and  to  dismiss 
the  proceedings.     In  the  absence  of  proof  of  collusion,  the 
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solicitor  lias  no  claim  to  the  equitable  interference  of  the 
court  in  Ins  behalf. 

In  Jones  v.  Bonner,  2  Exch.  230,  a  pauper  plaintiff  settled 
an  action  for  damages  without  his  attorney's  knowledge  or 
consent,  by  executing  a  release.  It  appeared  that  the  plain- 
tiff sought  the  settlement,  and  that  the  arrangement  was 
fair  and  reasonable.  The  plaintiff's  attorney  applied  to  the 
court  to  set  aside  the  release,  and  the  plea  of  puis  darrein 
continuance  based  thereon,  but  the  court  denied  the  appli- 
cation. 

The  petition  will  be  dismissed,  but  without  costs. 


William  Warwick 

v. 

James  D.  Hammell  and  wife. 

After  a  second  mortgagee  had  obtained  an  order  of  sale  on  foreclos- 
ure, a  stay  was  procured  by  a  third  person,  E.  D.,  attacking,  in  this 
court,  his  title  to  the  mortgage.  The  mortgagor  being  in  possession  of 
the  premises,  and  insolvent,  and  no  taxes  or  interest  on  any  of  the 
encumbrances  having  been  paid  for  three  years, — Held,  that  the  second 
mortgagee  was  entitled  to  the  appointment  of  a  receiver  of  the  prem- 
ises, pending  his  litigation  with  E.  D. 


Bill  to  foreclose.     On  petition  for  a  receiver. 
Mr.  Joel  Parker,  for  petitioner. 
Mr.  W.  D.  Bolt,  for  defendants. 

The  Chancellor. 

The  complainant  asks  for  the  appointment  of  a  receiver 
under  the  following  circumstances :  He  obtained  a  decree 
for  the  sale  of  the  mortgaged  premises  in  this  suit,  and  an 
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execution  was  issued  thereon,  and  the  property  advertised  for 
sale  under  the  latter,  when  Eliza  Danser  filed  her  bill  in  this 
court,  attacking  his  title  to  his  mortgage,  and  on  the  bill  she 
obtained  a  stay  of  the  sale.  Hammell,  the  mortgagor,  is  in 
possession  of  the  mortgaged  premises.  They  are  a  tavern 
property  in  the  village  of  New  Egypt,  in  Ocean  county. 
There  is  a  mortgage  prior  to  that  of  the  complainant.  The 
mortgagor  pays  no  interest,  and  the  taxes  for  1877  are 
unpaid.  The  complainant  is  compelled,  for  his  security,  to 
keep  the  property  insured  at  his  own  expense.  The  mort- 
gagor is  insolvent.  The  first  mortgage  is  for  $600,  and  no 
interest  has  been  paid  upon  it  for  more  than  three  years. 
The  complainant's  mortgage  is  for  $2,140  and  interest,  and 
no  interest  has  been  paid  on  it  since  1874.  It  is  doubtful, 
to  say  the  least  of  it,  whether  the  property,  at  a  forced  sale, 
will  bring  enough  to  pay  off  the  complainant's  mortgage. 
Manifestly,  justice  to  the  complainant  requires  that  the 
property  be  sold,  or  that  a  receiver  be  appointed.  Other- 
wise, by  means  of  the  litigation  between  Mrs.  Danser  and 
the  complainant,  as  to  the  ownership  of  the  mortgage,  the 
mortgagor  may  be  enabled  to  enjoy  the  property,  to  the 
prejudice  of  the  mortgagee,  until  the  termination  of  that 
controversy.     There  will  be  an  order  appointing  a  receiver. 


The  American  Dock  and  Improvement  Co.  and  others 

v. 

The  Trustees  for  the  Support  of  Public  Schools  and 

others.  * 

1.  Sovereign  states  cannot,  without  their  consent,  be  sued  in  their  own 
courts,  where  no  provision  to  the  contrary  exists  in  their  constitutions 
or  by  special  enactments. 

2.  In  1872,  the  state  granted  certain  lands  under  water  to  the  West 
Line  Co.,  which,  as  part  of  the  consideration,  gave  thereon  a  mortgage 
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of  $82,000  to  the  Trustees  for  the  Support  of  Public  Schools.  The  com- 
plainants claim  that  at  the  time  of  this  grant  they  were  in  possession 
of  the  mortgaged  premises  under  an  indefeasible  title;  that  the  grant 
was  in  violation  of  their  vested  rights;  that,  in  1874,  they  themselves 
obtained  from  the  riparian  commissioners  of  the  state  a  grant  of  cer- 
tain contiguous  premises,  by  an  instrument  containing  an  agreement 
that,  in  case  the  state  had  no  right  and  power  to  vest  the  title  to  the 
mortgaged  premises  in  the  West  Line  Co.  by  the  grant  of  1872  (which 
right  the  instrument  declared  was  claimed  by  the  state  but  denied  by 
the  complainants),  then  the  state  should  release  to  the  complainants, 
free  from  any  encumbrance  thereon  by  mortgage  given  to  the  state,  all 
its  right,  title  and  interest  in  the  premises.  On  foreclosure  of  their 
mortgage  by  the  trustees, — Held,  that  neither  the  trustees  nor  any 
prior  grantees  of  the  mortgaged  premises  could  be  enjoined  from  pro- 
ceeding with  the  foreclosure  and  sale  by  reason  of  the  agreement  in 
the  grant  of  1874,  or  by  reason  of  complainants'  claim  to  have  it  spe- 
cifically performed,  because,  even  if  binding  on  the  state,  the  state 
cannot,  in  its  own  courts,  be  compelled  to  perform  it,  and  also  because 
if  the  trustees  are  other  than  the  mere  agents  of  the  state,  it  is  not 
binding  on  them  or  on  any  grantee  of  the  state  prior  to  1874. 


Bill  for  relief.     Motion  for  an  injunction.     On  order  to 
show  cause.     On  bill,  answer  and  affidavits. 

Mr.  F.    T.  Frelinghuysen,  Mr.  J.   W.    Taylor  and  Mr.  B. 
Williamsoft,  for  complainants. 


Note. — A  state  has  capacity  to  sue  (State  v.  Grant,  10  Minn.  39;  State 
v.  Buttles,  3  Ohio  St.  309  ;  Delafield  v.  Illinois,  26  Wend.  212,  2  Hill  159  ; 
Indiana  v.  Woram,  6  Hill  33 ;  State  v.  Williams,  8  Tex.  381);  James  River 
Co.  v.  Thompson,  3  Gratt.  210 ;  State  v.  Arledge,  Bail.  551)  ;  and  also  a 
foreign  state  or  sovereign  (Republic  v.  De  Arangoiz,  5  Duer  031), ;  Republic 
V.  Rothschild,  1  Sim.  106  ;  King  v.  Huttill,  1  Dow  &  Clark  161)  ;  King  v. 
Oliver,  2  Wash.  C.  C.  1)3  ;  Emperor  of  Brazil  v.  Robinson,  6  Ad.  &  El.  801 ; 
King  of  Prussia  v.  Knepper,  22  Mo.  550 ;  Glyn  v.  Soares,  3  Myl.  &  K.  1)68. 
See  Emperor  of  Austria  v.  Day,  3  DeG.  F.  &  J.  217  ;  Nabob  v.  East  India 
Co.,  1  Ves.  371,  3  Br.  C.  C.  292) ;  or  to  resort  to  garnishment  (People  v. 
Johnson,  11)  III.  31)2). 

A  foreign  state  or  ambassador  cannot  be  sued.  Duke  of  Brunswick  v. 
Hanover,  6  Beav.  Ij  Wadsworth  v.  Queen  of  Spain,  17  Q.  B.  171;  Mun- 
den  v.  Duke  of  Brunswick,  10  Q.  B.  656;  Magdalena  Co.  v.  Martin,  2 
El.  &  El.  91). 

A  state  cannot  be  sued  in  its  own  courts  (Chisholm  v.  Georgia,  2  Dall. 
1)72 ;  Miers  v.  Zanesville  Co.,  11  Ohio  273);  yet,  if  made  a  co-defendant, 
only  the  state  can  object  (Manning  v.  State,  11)  How.  Pr.  517 ;  Garr  v. 
Bright,  1  Barb.  Ch.  157). 
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Mr.  John  P.  Stockton,  attorney-general,  and  Mr.  JR.  Gil- 
christ, for  the  Trustees  for  the  Support  of  Public  Schools. 

Mr.  T.  N.  31c  Carter,  for  the  executors  of  Asa  Packer, 
deceased,  and  Lloyd  Chamberlain. 

The  Chancellor. 

The  complainants  are  the  American  Dock  and  Improve- 
ment Company,  the  Central  Railroad  Company  of  New  Jer- 
sey, Francis  S.  Lathrop,  receiver  of  the  latter  company,  and 
John  C.  Van  Home.  They  apply  for  an  injunction  to  re- 
strain the  Trustees  for  the  Support  of  Public  Schools,  the 
New  Jersey  West  Line  Railroad  Company,  William  Z.  Lar- 
ned,  the  receiver  of  that  company,  the  executors  of  Asa 
Packer,  deceased,  and  Lloyd  Chamberlain,  from  proceeding 
to  sell  certain  land  in  Hudson  county,  mortgaged  to  the 
Trustees  for  the  Support  of  Public  Schools  by  the  West 
Line  Company,  but  which  the  complainant  corporations  and 
Van  Home  claim  to  own,  and  of  which  they  allege  they  are 
in  peaceable  possession;  and,  also,  to  restrain  them  from  dis- 
turbing the  complainants  in  such  possession.  To  state  the 
matter  briefly,  the  bill  complains  that  the  West  Line  Com- 
pany in  1872  obtained  from  the  state  a  grant  purporting 


Where  a  state  endorsed  the  bonds  of  a  railroad  company,  and  was 
indemnified  therefor  by  a  mortgage  on  the  railroad  property, — Held, 
that  merely  because  the  state  could  not  be  sued  was  no  reason  why 
the  holders  of  the  bonds  so  endorsed  should  not  be  subrogated  to  the 
rights  of  the  state.      Young  v.  Montgomery  R.  R.,  2  Woods  606. 

Suits  by  or  against  officers  of  the  state  are  the  same  as  if  brought 
on  behalf  of  the  state  itself,  as  the  governor  (Parker  v.  Hughes,  25 
Ga.  374 ;  Parmilee  v.  McNutt,  1  Sm.  &  Marsh.  184;  Georgia  v.  Madrazo, 
1  Pet.  110)  ;  or  treasurer  (Com.  v.  Baldwin,  1  Watts  54;  Weston  v.  Dane, 
51  Me.  Jf61 ;  D'Aquin's  Kstate,  9  La.  Ann.  400  ;  McKeehan  v.  Com., 
3  Pa.  St.  151);  or  public  commissioners  (State  v.  Buttles,  3  Ohio  St. 
309 ;  Thomas  v.  Harrodsburg,  3  A.  K.  Marsh.  298 ;  Phillips  v.  Thompson, 
1  Johns.  Ch.  131 ;  State  v.  Baum,  6  Ohio  155 ;  Com'rs  v.  Perry,  5  Ohio  56  ; 
Plumtree,  v.  Dratt,  1+1  Barb.  333)  ;  or  agents  (Printup  v.  Cherokee  R.  R., 
45  Ga.  365  ;  State  v.  Anderson,  5  Kan.  90;  Hunter  v.  Field,  SO  Ohio  340; 
Stewart  v.  Johnson,  Coxe  27 :  Georgia  Inst.  v.  Simpson,  31  Ga.  273)  ;  or  the 
attorney -general  (Garr  v.  Bright,  1  Barb.  Ch.  157);  or  suits  may  be 
brought  directlv  by  the  state  (State  v.  Bradish,  34  Vt.  419.  See  Com. 
v.  Levy,  23  Grait.  21). 
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and  assuming  to  convey  the  land  in  question,  which  was 
formerly  all  under  water  and  in  what  was  Communipaw 
bay,  and,  in  order  to  secure  part  of  the  consideration,  which 
was  |125,000,  gave  to  the  Trustees  for  the  Support  of  Pub- 
lic Schools  the  bond  of  itself  and  Asa  Packer,  with  a  mort- 
gage for  §82,000  and  interest,  upon  the  land. 

The  complainants  insist  that  the  grant  was  in  violation 
of  their  vested  rights  in  the  property,  of  which  they  claim 
to  have  been  then  and  ever  since  in  possession  by  good  and 
indefeasible  legal  title.  In  other  words,  they  allege  that  the 
state,  in  assuming  to  grant  the  land  in  question  to  the  West 
Line  Company,  granted  that  to  which  it  had  no  right  or 
title,  and  which  was  at  the  time  the  property  of  the  com- 
plainant corporations  and  Van  Home,  and  in  their  possession. 

In  1874  the  riparian  commissioners,  by  an  instrument 
signed  by  them  and  also  by  the  then  governor,  and  sealed 
with  the  great  seal  of  the  state,  in  consideration  of  $300,000, 
granted  to  the  Central  Railroad  Company  all  the  state's 
right  in  certain  premises  extending  from  high-water  mark 
on  the  north  and  west  shores  of  the  bay  to  the  exterior  line 
for  piers  in  the  Hudson  River  on  the  east,  excepting  there- 
from the  premises  granted  to  the  West  Line  Company.  The 
instrument  contained  an  agreement  that  in  case  the  state 


State  officers  cannot  appear  in  her  name  to  enforce  private  rights, 
where  the  state  has  no  interest  {People  v.  Stratton,  25  Cal.  242  ;  D' Aquin's 
Estate,  9  La.  Ann.  Jf.00 ;  People  v.  North  San  Francisco  Ass'n,  38  Cal.  564; 
Cresap  v.  McLean,  5  Leigh  3S1 ;  Central  P.  P.  Co.  v.  Macon,  ]$  Ga.  605 ; 
State  v.  Buttles,  3  Ohio  St.  309). 

A  state  is  constitutionally  bound  by  its  contracts  (State  v.  Crittenden 
Co.,  19  Ark.  364;  O'Donnell  v.  Bailey,  2fy  Miss.  3S6 ;  Baldwin  v.  Com.,  11 
Bush  J/,17 ;  Paschal'' s  Ann.  Const.  157)  ;  although  they  may  be  incapable 
of  being  specifically  enforced  as  against  the  state  (Everett  v.  Towns,  17 
Ga.  15,  25}  Xurse  v.  Lord  Seymour,  13  Beav.  254;  Michigan  Bank  v. 
Hastings,  Doug.  225.  See  Phillips  v.  Thompson,  1  Johns.  Ch.  131)  ;  and 
the  repeal  of  the  statute  authorizing  such  contract  does  not  destroy  its 
obligation  (Clements  v.  State,  76  N.  C.  199 ;  Baldwin  v.  Corn.,  11  Bush  417). 
.  A  state  is  not  liable  for  the  torts  or  laches  of  its  agents.  Dodsou  v. 
Cocke,  1  Overt.  319  ;  State  v.  Jefferson  Co.,  3  Humph.  305 ;  United  States  v. 
State  Bank  of  Boston,  90  U.  S.'SO ;  Com.  v.  Morrison,  2  A.  K.  Marsh.  93; 
Arnold's  Case,  46  Pa.  St.  2S0  ;  but  see  State  v.  Parish,  23  Miss.  483;  Metz 
v.  Soule,  40  Iowa  230  ;   Co    -  y  on  Torts  122,  688.— Rep. 
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had  not  the  right  and  power  to  vest  the  title  to  the  land  in 
question  in  the  West  Line  Company  by  the  before-mentioned 
grant,  which  right,  it  was  by  the  instrument  declared,  was 
claimed  by  the  state  but  denied  by  the  Central  Railroad 
Company,  the  state  should,  for  the  consideration  of  one  dol- 
lar, and  for  no  other  and  further  consideration,  release  to 
that  company,  free  from  any  encumbrance  thereon  by  mort- 
gage given  to  the  state,  all  its  right,  title  and  interest  in  the 
premises  in  question. 

The  bill  prays  that  the  land  and  premises  comprised 
within  the  so-called  West  Line  grant  may  be  declared  by 
the  decree  of  this  court  to  be  free  from  the  cloud  or  encum- 
brance of  the  mortgage  to  the  Trustees  for  the  Support  of 
Public  Schools:  and  that  the  title  of  the  West  Line  Com- 
pany, Lloyd  Chamberlain  and  the  trustees  under  the  mort- 
gage, and  a  decree  made  in  this  court  thereon  for  foreclosure 
and  sale  of  the  property,  in  a  suit  brought  by  the  trustees 
against  the  West  Line  Company  and  others,  and  under  a 
sale  on  execution  thereunder  to  Chamberlain  (subsequently 
set  aside,  however),  may  be  declared  to  be  invalid;  that 
the  trustees  may  be  restrained  from  proceeding  to  sell  the 
mortgaged  premises,  and  that  peaceable  possession  thereof 
by  the  complainants  may  be  preserved,  or  that  it  may  be 
decreed  that  Chamberlain,  or  any  person  holding  under 
him,  or  any  purchaser  at  any  future  sale,  and  any  person 
holding  under  him,  shall  not  in  any  manner  interfere  with 
the  title,  peaceable  possession  and  enjoyment  of  the  prem- 
ises in  question  by  the  complainants,  and  that  the  complain- 
ants may  have  further  and  other  relief. 

Although  the  merits  of  the  controversy  between  the  par- 
ties as  to  the  title  to  the  premises  in  dispute  were,  on  the 
argument  of  this  motion,  elaborately  and  learnedly  discussed 
on  both  sides,  it  is  clear  that  if  the  question  of  jurisdiction 
raised  by  the  trustees  be  decided  adversely  to  the  complain- 
ants, that  decision  will  be  fatal  to  the  application  for  an  injunc- 
tion so  far  as  respects  the  mortgage,  and  will  render  it  entirely 
superfluous  to  consider  the  question  of  title  in  that  connec- 
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tion.  If  the  state  is  not  liable  to  be  sued  in  this  court,  and 
the  Trustees  for  the  Support  of  Public  Schools  are  to  be 
regarded  as  mere  agents  of  the  state,  the  motion  must  fail. 
The  bill  is  filed  quia  timet,  and,  apart  from  the  question  just 
stated,  presents  a  proper  case  for  such  a  bill. 

The  complainants,  according  to  the  bill,  are  and  have  been, 
from  a  period  anterior  to  the  making  of  the  West  Line 
grant,  in  possession  of  the  property  in  dispute  under  a  claim 
of  absolute  ownership.  Neither  the  West  Line  Company 
nor  any  one  claiming  under  it  has  brought  any  suit  against 
them  to  test  the  title.  Though  the  state,  by  its  attorney- 
general,  in  1870  brought  a  suit  by  information  against  the 
Central  Railroad  Company  to  try  the  title  to  land  of  which 
the  property  in  question  is  part,  the  suit  was  not  proceeded 
in  to  a  decree,  and  the  state  subsequently  sold  the  property 
now  in  dispute  to  the  West  Line  Company. 

Since  1872,  when  the  state  made  the  grant  to  the  West 
Line  Company,  the  state  has  had  no  title  to  the  land  except 
under  the  mortgage  to  the  Trustees  for  the  Support  of  Pub- 
lic Schools.  If  the  state  was  not  liable  to  be  sued  in  its  own 
courts,  then  the  complainants  were  unable  to  test  the  title 
by  suit  against  it,  and  if  the  state,  having  begun  suit,  did 
not  proceed  in  it  to  the  end,  the  complainant  corporations 
cannot  be  prejudiced  by  the  fact  that  the  suit  was  not 
brought  to  a  conclusion. 

Under  the  circumstances,  denial  of  title,  whether  by  notices 
or  other  means  not  amounting  to  a  disturbance  of  their  pos- 
session, cannot  avail  to  deprive  the  complainant  corporations 
of  the  right  to  bring  this  suit.  There  is  no  method  by 
which  the  complainants  can  compel  the  parties  claiming  the 
adverse  title  to  try  their  title  except  in  equity.  And  it  is 
such  cases  as  this  that  the  act  "to  compel  the  determination 
of  claims  to  real  estate  in  certain  cases  and  to  quiet  the  title 
to  the  same"  {Rev.  p.  1189),  was  designed  to  reach. 

But  though  the  suit  will  lie  us  against  the  AVest  Line 
Company  and  its  receiver,  it  will  not  lie  against  the  state. 
It  is  a  rule  of  universal  law  that  a  sovereign  cannot,  with- 
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out  his  consent,  be  sued  in  his  own  courts.  In  England, 
where  the  crown  is  in  possession,  or  any  title  is  vested  in  it 
which  it  is  sought  to  divest  or  affect  by  suit,  or  its  rights 
are  the  immediate  or  sole  object  of  the  proposed  suit,  appli- 
cation must  be  made  to  the  king  by  petition  of  right,  upon 
which,  however,  the  crown  may  refer  it  to  the  chancellor  to 
do  right,  and  may  direct  that  the  attorney-general  shall  be 
made  a  party  to  a  suit  for  the  purpose,  or  a  suit  may  be 
instituted  in  the  court  of  exchequer,  as  a  court  of  revenue 
and  general  auditor  for  the  king,  and  relief  there  obtained, 
the  attorney-general  being  made  a  party.  Mitf.  PL  30 ; 
Hovenden  v.  Lord  Annesley,  2  Sch.  <f  Lef.  607,  617  ;  Dicey  on 
Parties  4- 

The  rule  that  the  sovereign  cannot,  without  his  consent, 
be  sued  in  his  own  courts,  applies  to  sovereign  states  where 
no  provision  to  the  contrary  exists,  either  in  their  constitu- 
tions or  by  special  enactment.  Michigan  State  Bank  v.  Hast- 
ings, 1  Walk.  Ch.  9 ;  U.  S.  v.  McLemore,  4.  How.  286 ;  Hill 
v.  U.  S.,9  How.  388  ;  Peers  v.  Arkansas,  20  How.  527 ;  State 
v.  Kirby,  2  South.  835. 

In  the  recent  case  of  Loder  v.  Baker,  Arnold  $>  Co.,  10  Vr. 
4-9,  the  supreme  court  of  the  state  enunciated  the  principle 
as  follows :  "  It  requires  no  constitutional  provision  to 
shield  the  state  from  suits  by  its  own  citizens  or  by  the 
citizens  of  other  states.  It  enjoys  this  immunity  as  one  of 
the  especial  attributes  of  sovereignty,  it  being  an  established 
principle  of  jurisprudence  in  all  civilized  nations,  that  the 
sovereign  cannot  be  sued  in  its  own  courts  without  its  con- 
sent." See,  also,  Priddy  v.  Pose,  3  Mer.  97;  Calvert  on  Par- 
ties 25. \  253. 

By  statute  of  March  5th,  1872  (Rev.  j).  1223),  the  state 
has  given  its  consent  to  be  sued  in  its  own  courts  in  certain 
cases.  By  that  act,  provision  is  made  for  the  adjudication 
by  any  court  having  jurisdiction,  upon  any  lien  or  encum- 
brance of  the  state  on  lands  where  suit  is  brought,  arising 
out  of  any  previous  lien  or  encumbrance  on  the  property, 
but  the  consent  is  confined  to  the  cases  mentioned  in  the 
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statute.  Nor  can  it  be  doubted  that  the  state  is  a  necessary 
party  to  this  suit.  The  complainants  insist  upon  and  claim 
the  benefit  of  the  conditional  agreement  to  release  the  mort- 
gage made  in  the  instrument  of  November,  1874.  This  is 
a  demand  upon  the  state  itself — a  claim  for  trie  specific  per- 
formance by  it  of  what  is,  it  is  insisted,  its  binding  contract. 
If  it  be  admitted  that  the  contract  is  binding  on  the  state,  it 
is  not  binding  on  the  West  Line  Company  nor  any  one 
claiming  under  it;  nor  is  it  binding  on  the  trustees,  if  they 
are  independent  of  the  state  and  not  its  agents  merely.  To 
bind  the  trustees  by  the  agreement,  they  must  be  held  to  be 
only  the  mere  agents  of  the  state;  and,  if  so,  their  principal 
is  a  necessary  party  to  a  suit  for  specific  performance  of  the 
agreement. 

Nor  can  the  trustees  be  sued  independently  and  alone. 
They  are  mere  agents  of  the  state — its  official  represent- 
atives. By  the  act  which  creates  the  office  of  the  trustees, 
the  governor,  the  president  of  the  senate,  the  speaker  of  the 
house  of  assembly,  the  attorney-general  and  the  comptroller, 
and  their  successors  in  office,  were  constituted  and  appointed 
trustees  of  the  fund  for  the  support  of  public  schools,  arising 
either  from  appropriations  made  before  the  approval  of  the 
act,  or  which  might  thereafter  be  made  by  law,  or  which 
might  arise  from  the  gift,  grant,  bequest  or  devise  of  any 
person  or  persons  whomsoever;  and  it  is  provided  that 
they  should  be  known  by  the  name,  style  and  title  of  "The 
Trustees  for  the  Support  of  Public  Schools;"  that  the  pub- 
lic stocks  and  moneys  theretofore  appropriated  by  law  should 
constitute  the  funds  in  their  hands,  and  should  be  held  by 
them  in  trust;  the  interest  and  dividends  arising  therefrom 
to  be  applied  by  them,  or  a  majority  of  them,  for  the  support 
of  public  schools  in  this  state,  and  for  no  other  use  or  pur- 
pose whatever;  that  all  moneys  thereafter  received  from  the 
sales  and  rentals  of  the  lands  under  water  belonging  to  the 
state  should  be  paid  over  to  the  trustees  and  appropriated 
for  the  support  of  free  public  schools,  and  should  only  be 
held  by  them  in  trust  for  that  purpose,  and  that  all  leases 
29 
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which  should,  after  the  approval  of  the  act,  be  made  of  lands 
belonging  to  the  state  then  or  formerly  lying  under  water, 
or  which  had  been  made  since  April  6th,  1871,  should  be 
transferred  to  the  trustees  and  become  a  part  of  the  school 
fund.  It  was  provided  that  the  investments  of  the  fund 
should  be  made  by  the  treasurer  of  the  state,  under  their 
direction.  They  were  authorized  to  buy  in,  at  any  foreclos- 
ure sale,  at  a  price  not  to  exceed  the  amount  necessary  to 
save  the  amount  due  on  the  mortgage,  with  costs,  any  prop- 
erty mortgaged  to  them,  and  to  sell  it  again  at  such  times, 
for  such  price  and  on  such  terms  as  the  governor  for  the 
time  being  should  approve,  the  consideration  to  be  assets  of 
the  school  fund. 

In  Trustees  for  the  Support  of  Public  Schools  v.  City  of  Tren- 
ton, S  Stew.  Eq.  669,  the  court,  referring  to  the  investments 
of  the  school  fund,  properly  spoke  of  them  as  "  the  prop- 
erty of  the  state,"  and  the  decision  in  that  case,  so  far  as 
the  mortgage  of  the  complainants  therein  (the  trustees)  was 
concerned,  was  based  on  the  theory  that  the  trustees  are 
mere  agents  of  the  state,  and  the  funds  in  their  hands  state 
property. 

In  State  v.  Trenton,  11  Vr.  91,  it  was  said  by  the  court  that 
the  debt  in  question  in  that  case,  which  was  an  investment 
on  bond  and  mortgage,  in  the  name  of  the  trustees,  of 
funds  belonging  to  the  school  fund,  was  owing  to  the  state, 
represented  by  the  trustees;  that  the  trustees,  as  such,  had 
no  individual  ownership  or  property  in  the  debt,  but  were 
public  agents  and  not  trustees  of  private  propert}' ;  that  the 
debt  represented  so  much  of  the  state  funds  raised,  received 
and  held  for  a  special  purpose,  and  invested  by  authority  of 
law,  and  which  the  trustees  were  required  to  administer. 
apportion  and  distribute,  according  to  the  express  direction 
of  the  statute  by  which  they  were  appointed,  and  that  the  true 
creditor,  therefore,  was  not  those  state  officers  (the  trust- 
ees),  who  merely  represented  the  public  for  the  convenient 
transaction  of  business,  and  whose  duties  were  merely 
fiduciary  and  honorary,  but  the  state  itself.     Being  merely 
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agents  of  the  state,  the  trustees  are  not  liable  to  this  suit, 
because  the  decree,  if  against  them,  would  be  in  fact  against 
the  state. 

In  Nurse  v.  Lord  Seymour,  13  Beav.  254-,  it  was  held  that 
the  commissioners  of  woods  and  forests,  who  were  empow- 
ered by  statute  to  make  contracts  to  demise  certain  real 
property  of  the  crown,  were  not  liable  to  be  sued  for  specific 
performance.  The  court  said  that  the  commissioners  were 
persons  merely  possessed  of  certain  powers,  having  duties 
connected  with  them,  and  who,  on  certain  occasions,  had  a 
right  to  sue  and  be  sued,  by  their  secretary,  but  the  actions 
which  might  be  brought  by  or  against  them  were  to  be  in 
relation  to  certaiu  matters  only,  and  it  did  not  find  in  the 
act  anything  to  entitle  it  to  say  that  they  had  a  right  to  sue, 
or  were  liable  to  be  sued,  in  respect  to  the  specific  perform- 
ance of  contracts. 

In  Michigan  State  Bank  v.  Hastings,  Walk.  Ch.  9,  it  was 
held  that  suit  could  not  be  maintained  against  commis- 
sioners appointed  by  the  legislature  to  settle  a  claim  in 
favor  of  the  state  against  the  bank,  to  declare  them  trustees 
for  the  latter,  of  property  conveyed  to  the  commissioners  in 
the  settlement,  or  to  obtain  relief  in  respect  to  a  covenant 
to  indemnify  the  bank,  made  by  the  commissioners  in  the 
settlement;  it  being  held  that  the  suit  was  in  fact  against 
the  state.  The  decree  was  affirmed  on  appeal,  not,  how- 
ever, on  the  ground  on  which  the  decision  of  the  court 
below  was  based,  but  on  the  ground  that  there  had  been  no 
breach  of  the  condition.  The  appellate  court  held  that  in 
case  of  non-performance  of  the  condition,  the  title  to  the 
property  would  revert  to  the  bank,  and  that  the  state  would 
have  no  legal  title  to  it,  and  that  it,  therefore,  might  be 
recovered  back  from  the  commissioners  by  suit  against 
them.  The  principle  on  which  the  cause  had  been  decided 
in  the  court  below  was  not  only  not  questioned,  but  was 
affirmed,  though  it  was  held  not  to  be  applicable  to  the  case. 

The  same  subject  came  before  the  same  court  again  in 
Michigan  State  Bank  v.  Hammond,  1   Doug.  5*27,  and  the 
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appellate  court  then  said  that  it  was  admitted  that  no 
decree  in  the  cause  could  be  effectual  against  the  state,  and 
that  it  was  also  clear  that  no  decree  would  be  made  in  the 
case  against  the  defendants  (state  officers)  if  the  answer  dis- 
closed such  a  state  of  facts  as  showed  the  state  to  be  the 
party  legally  interested  in  the  property  then  in  the  hands 
of  the  defendants;  but  it  held  that,  on  the  facts  of  the 
answer,  the  title  had  reverted  to  the  bank,  and  the  state 
had  none. 

The  bill  in  this  case  admits  that  the  trustees  are  the 
agents  of  the  state,  and  as  such  are  foreclosing  the  mort- 
gage. The  complainants  seek  to  annul  the  mortgage  in 
the  hands  of  the  trustees,  and  to  take  from  them  all  power 
to  enforce  it,  on  the  ground  that  the  state,  by  which  the 
mortgage  was  taken,  had  no  title  to  the  property  when  it 
made  the  grant  to  the  West  Line  Company,  and  also  on  the 
ground  that  it  agreed  with  the  Central  Railroad  Company 
that  it  would  release  the  mortgage  if  it  had  no  title  when  it 
made  the  grant. 

The  trustees  are  not  empowered  to  defend  their  title  to 
the  mortgage.  They  have  no  funds  with  which  to  carry  on 
the  litigation,  and  no  authority  to  spend  the  money  in  their 
hands  for  such  a  purpose.  Unless,  therefore,  the  state 
defends  the  suit,  their  title  to  the  mortgage  must  go  unde- 
fended. It  is  obvious  that,  as  to  the  title  to  the  land,  the 
"West  Line  Company,  or  those  who  claim  under  it,  are  the 
proper  parties  to  litigate  it,  and  it  is  clear  that,  as  to  the  title 
to  the  mortgage,  the  state  is  the  only  proper  party  to  defend 
it.  Unless  the  state  is  to  be  regarded  as  the  owner  of  the 
mortgage,  notwithstanding  the  fact  that  it  was  taken  in  the 
name  of  and  is  held  by  the  trustees,  how  can  the  agree- 
ment of  November,  1874,  be  claimed  to  be  binding  on  the 
trustees?  That  agreement  was  made,  as  before  stated,  two 
years  after  the  mortgage  was  taken  by  them,  and  they  are 
not  parties  to  it.  If  possessed  of  any  validity  as  against  the 
mortgage  in  their  hands,  it  must  be  because  their  title  to  it 
is  in  fact  the  title  of  the  state  itself,  as  indeed  it  is,  and  the 
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claim  to  relief  against  it  in  the  bill  is  grounded  on  that 
theory.  The  fact  that  the  trustees  have  some  of  the  charac- 
teristics of  a  corporation,  that  by  law  they  are  known  as  a 
body  b}-  a  corporate  name,  and  may  bring  suit,  does  not 
affect  the  question  now  before  the  court;  they  are,  never- 
theless, the  mere  agents  of  the  state. 

It  is  urged  on  behalf  of  the  complainants,  that  inasmuch 
as  the  state,  through  the  trustees,  has  sought  the  aid  of  this 
court  to  enforce  the  mortgage  claim,  it  must  be  regarded  as 
consenting  to  be  amenable  to  the  jurisdiction  of  the  court, 
if  such  submission  be  necessaiw  to  protect  its  citizens  against 
injustice  by  means  of  the  suit  brought  by  the  trustees.  But 
though  the  state,  when  it  comes  into  its  own  courts  as  a 
suitor  is  of  course  liable  to  appropriate  defences  in  the  suit, 
and  even  to  offset,  it  is  not  liable  to  be  sued  in  another 
action  without  its  consent  to  establish  such  defence.  U.  S. 
v.  McLemore,  4  How.  286 ;  Hill  v.  U.  8.,  9  How.  388. 

Nor  can  this  case,  so  far  at  least  as  this  application  for  an 
injunction  is  concerned,  be  brought  within  the  distinction 
which  was  made  in  favor  of  jurisdiction,  where  a  state  offi- 
cer was  acting  injuriously  under  a  void  law,  as  in  Osborn  v. 
U.  S.  Bank,  9  Wheat.  251 ;  or  where,  as  in  Michigan  State 
Bank  v.  Hastings,  1  Doug.  225,  the  title  of  the  state  to 
the  property  in  question  in  the  suit  was  held  to  have 
depended  on  the  performance  of  a  condition  which  the  state 
had  not  performed  ;  for  here  the  state,  in  making  the  grant, 
asserted  a  title  to  property  which,  it  must  be  held,  on  this 
application  at  least,  was  its  own  originally,  and  its  title  to 
which  it  claims  that  it  never  parted  with  or  lost  until  the 
making  of  the  West  Line  grant.  It  is  not  so  clear,  to  say 
the  least  of  it,  that  that  grant  was  a  wanton  usurpation  of 
title  to  private  property  as  to  justify  the  granting  of  the 
injunction  on  that  ground,  and  the  claim  to  relief  made 
against  the  state  under  the  agreement  and  based  thereon, 
depends  on  the  decision  of  the  question  which  this  suit  is 
brought  to  settle,  whether  the  state  had  title  or  not. 
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Again,  there  is  no  necessity  for  the  exercise  of  the  restrain- 
ing power  of  this  court  to  prevent  a  sale  of  the  property 
under  the  decree,  in  order  to  protect  the  complainants  in 
their  rights.  The  sherifFs  deed  will  convey  no  greater 
estate  to  the  purchaser  than  would  have  vested  in  the  mort- 
gagee, had  the  equity  of  redemption  been  duly  foreclosed 
[Rev.  p.  117  §  72),  that  is,  the  title  which  the  mortgagor  had, 
the  West  Line  title.  Moreover,  the  purchaser  will  take  his 
title  subject  to  the  result  of  this  suit.  Notice  of  lis  pendens 
will  give  all  needed  security  on  that  point.  It  is  urged  that 
it  may  be  that  the  complainant  corporations  would  not  have 
the  same  advantage  in  liberating  their  rights  against  a  bona 
jide  purchaser  at  the  sheriff's  sale  as  against  the  trustees. 
But  it  does  not  appear  that  such  result  is  to  be  apprehended, 
and,  if  it  did  appear,  it  is  obvious  that  if  neither  the  state 
nor  the  trustees  can  be  sued  in  respect  to  the  title,  either 
to  the  land  or  mortgage,  the  suggestion  is  without  force  or 
foundation. 

It  is  not  to  be  forgotten  that  the  state  claims  that  when 
the  grant  was  made  to  the  West  Line  Company,  the  state 
bad  good  title  to  the  property,  and  that  the  complainant 
corporations  and  Van  Home  had  none.  The  clear  weight 
of  authority  is  in  favor  of  the  proposition  that,  in  the 
absence  of  fraud  or  gross  and  irremediable  injury,  courts 
of  equity  will  not  entertain  jurisdiction  in  restraint  of 
judicial  sales  under  execution,  even  against  third  parties 
having  no  title  to  the  property.  High  on  Inj.  §  266 ;  Free- 
man v.  Mmendorf,  3  Hal.  Ch.  4-75 ;  S.  C.  on  appeal,  Id.  658. 
And  where,  as  in  this  case,  the  law  provides  the  means  of 
removing  the  apprehended  cloud,  if  cast,  it  is  not  necessary 
to  enjoin  a  sale  under  execution.  High  on  Inj.  §  273 ; 
Drake  v.  Jones,  27  Mo.  ]$8. 

The  injunction  will  be  denied,  with  costs.  It  may  be 
remarked  that  the  case  shows  no  ground  for  the  interven- 
tion of  equity,  to  enjoin  the  defendants  from  interfering 
with  the  possession  of  the  complainants. 
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Thomas  C.  Bexham  and  others 


Philip  Hendrickson,  executor  &c,  and  others. 

Under  the  following  devise:  "I  give  and  bequeath  the  dwelling-house  and 
lot  of  land  where  I  reside,  in  Canal  street,  of  150  feet  front  on  said  street,  to 
my  son  T.  C.  B.,  and  my  daughter  A.  B.,"  in  fee,  with  a  subsequent  direction 
that  the  executor  sell  "  the  dwelling-house  and  lot  adjoining  where  I  reside,  of 
about  fifty  feet  front  on  Canal  street,  and,  also,  the  lot  on  the  south  side,  where 
the  wheelwright-shop  now  stands,  fronting  said  street,"  with  a  gift  of  the  pro- 
ceeds to  testator's  children  J.  and  S., — Held, 

(1)  That  the  court  had  jurisdiction  to  construe  the  will  on  the  ground  of  its 
uncertainty. 

(2)  That  the  number,  time  of  purchase,  relative  situation,  occupation  and 
use  of  the  respective  lots,  and,  also,  their  improvement,  enclosure  and  designa- 
tion by  the  testator,  in  his  life-time,  could  be  shown,  in  construing  the  will. 


Bill  for  construction  of  devise  and  relief  in  connection 
therewith.     On  final  hearing,  on  pleadings  and  proofs. 

Mr.  G.  0.  Vanderbilt  and  Mr.  ./.  H.  Stewart,  for  com- 
plainants. 

Mr.  J.  F.  Hayeman,  for  defendants. 

The  Chancellor. 

Thomas  Benhani,  deceased,  late  of  Princeton,  by  his  will 
dated  June  30th,  1869,  after  directing  payment  of  his  debts 
and  funeral  expenses,  gave  to  his  wife,  who  survived  him, 
but  is  now  dead,  the  use  of  all  his  real  estate  and  house- 
hold goods  and  furniture  for  life,  with  power  to  dispose  of 
any  part  of  that  personal  property  and  apply  the  proceeds 
of  the  sale  thereof  to  her  own  use.  He  then  directed  his 
executor  to  sell  the  balance  of  his  personal  property,  and 
apply  the  proceeds  to  the  payment  of  his  debts  and  funeral 
expenses.     He  then  gave  certain  pecuniary  legacies  ($500 
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altogether)  to  grandchildren,  and  then  disposed  of  his  real 
estate,  after  the  death  of  his  wife,  as  follows: 

"Item. —  I  give  and  bequeath  the  dwelling-house  and  lot  of  land 
where  1  reside,  in  Canal  street,  of  150  feet  front  on  said  street,  after 
the  decease  of  my  wife,  to  my  son  Thomas  C.  Benham.  and  my  daugh- 
ter Alice  C.  Benham.  share  and  share  alike,  during  their  natural  lives, 
and  then  to  their  heirs  and  assigns  forever. 

"  Item. — It  is  my  will,  and  I  do  hereby  order  and  direct  my  executor, 
after  the  decease  of  my  wife,  to  sell,  either  at  public  or  private  sale, 
the  dwelling-house  and  lot  adjoining  where  I  reside,  of  about  fifty  feet 
front  on  Canal  street,  and,  also,  the  lot  on  the  south  side,  where  the 
wheelwright-shop  now  stands,  fronting  said  street,  and  out  of  the  pro- 
ceeds of  such  sale  to  pay  the  legacies  above  mentioned. 

"  Item. — I  give  and  bequeath  the  balance  of  the  proceeds  of  the  sale 
of  the  last-mentioned  lots,  after  paying  the  legacies  and  expenses  of 
selling  and  settling  my  estate,  to  my  son  John  Benham,  and  my 
daughter  Sarah  Benham,  share  and  share  alike." 

The  real  estate  owned  by  the  testator  at  his  death,  and  at 
the  time  of  making  his  will,  consisted  of  what  was  origi- 
nally two  adjoining  lots  of  land  on  Canal  street,  in  Princeton, 
one  of  150  feet  front,  conveyed  to  him  by  Robert  F.  Stock- 
ton, by  deed  dated  July  9th,  1833,  and  the  other  of  50  feet 
front,  conveyed  to  him  by  Richard  Stockton,  by  deed  dated 
April  3d,  1853.  These  lots  were,  when  he  bought  them, 
both  unimproved,  The  first  building  erected  on  the  prop- 
erty was  a  blacksmith-shop,  which  was  almost  wholly  put 
upon  the  lot  of  150  feet  front,  at  the  southerly  corner  thereof, 
on  Canal  street.  It  was  built  in  1834.  The  testator  next 
built,  in  the  same  year,  what  is  called  in  the  cause  his  home- 
stead house.  It  was  erected  on  the  same  lot.  He  next  built 
a  barn  on  the  same  lot,  at  the  northerly  corner  thereof,  on 
the  rear,  lie  provided  for  access  to  the  barn  from  the  street 
by  a  lane  along  the  northerly  side  of  the  lot.  After  build- 
ino-  the  barn,  he  next  built  a  wheelwright-shop  on  the  south- 
erly end  of  the  lot  of  50  feet  which  he  bought  of  Richard 
Stockton  as  before  mentioned,  and  built  a  pig-pen  and  corn- 
crib  on  the  rear  of  the  lot  of  150  feet.  He  enclosed,  by  a 
fence  entirely  surrounding  it,  a  part  of  that  lot  north  of  the 
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homestead  house.  The  part  so  enclosed  was  41  feet  front 
on  the  street.  The  fence  on  the  street  and  on  the  south 
side  of  the  lot  was  a  paling  fence,  and  on  the  north  and 
east  sides  it  was  what  is  called  a  board  fence.  On  this  lot 
so  fenced  in,  the  testator,  about  1846,  erected  a  house,  to  be 
rented,  and  which  he  did  rent  to  various  tenants  up  to  the 
time  of  his  death.  Before  he  built  the  house  upon  it,  he 
used  the  lot  for  grass  or  raising  potatoes,  and  it  was  called 
the  "potato  lot."  The  lane  was  10  feet  wide  at  the  street, 
and  there  was  a  double  gate  at  the  entrance  there.  There 
was  no  entrance  to  the  barn  from  the  street,  except  by  the 
lane.  The  executor  has  sold  part  of  the  lot  (a  piece  30  feet 
front)  on  which  the  wheelwright-shop  stands,  and  lie  pro- 
posed to  sell  the  tenant-house  property,  including  therein 
the  lane  and  barn,  and,  indeed,  extending  the  tenant-house 
lot  easterly  to  the  rear  line  of  the  original  lot,  and  northerly 
to  the  northerly  fence  of  that  lot. 

The  bill  is  filed  by  the  testator's  son  and  daughter  Thomas 
and  Alice,  to  whom  he  devised  the  house  and  lot  where  he 
resided,  for  a  construction  of  the  will  as  to  the  extent  of  the 
property  devised  to  them,  and,  claiming  that  they  are  enti- 
tled to  the  whole  of  the  lot  whereon  the  wheelwright-shop 
stands,  because  the  devise  to  them  was  of  a  lot  of  150  feet 
front  on  Canal  street,  which  dimensions  necessarily  include 
the  whole  of  the  property  after  taking  the  tenant-house 
lot  therefrom  (there  being  just  150  feet  front  on  the  street 
from  the  southerly  corner  of  the  tenant-house  property  to 
the  southerly  corner  of  the  lot  on  which  the  wheelwright- 
shop  stands),  they  ask  that  the  executor  may  be  decreed  to 
account  to  them  for  the  proceeds  of  the  sale  of  the  part  of 
that  lot  which  he  has  sold.  They  claim,  also,  that  the  ten- 
ant-house property  directed  to  be  sold  by  the  will,  although 
spoken  of  therein  as  about  50  feet  front,  does  not  include  the 
lane  or  the  barn,  nor  any  land  except  that  which  was  enclosed 
within  the  fences  around  the  curtilage  of  that  property. 

The  answering  defendants  insist  that  the  complainants 
are  entitled  to  no  relief,  and  that  they  have  an  adequate 
remedy  at  law. 
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It  is  clearly  within  the  province  of  this  court  to  construe 
the  devises  in  question,  and  to  declare  the  intention  of  the 
testator  in  the  language  which  he  has  used.  Youmdns 
v.  Youmans,  11  C.  K  Gr.  1£9 ;  Lore  v.  Stiles,  10  C.  E.  Gr. 
381,  and  cases  there  cited.  And  it  is  manifest  that  the 
complainants  have  not  an  adequate  remedy  at  law.  The 
executor  has,  under  the  power  given  to  him  by  the  will, 
sold  land  which  they  insist  was  devised  to  them,  and  he  is 
about  to  pay  over  the  proceeds  to  legatees.  He  is  about  to 
sell  other  land  which,  as  they  claim,  was  devised  to  them  ; 
and  if  he  does  so,  and  sells  what  in  fact  was  devised  to 
them,  their  title  will  be  clouded  and  he  will  have  sold, 
under  a  mistaken  construction  of  the  devise,  land  which  he 
had  no  power  to  sell.  It  is  enough,  however,  to  say  that 
the  uncertainty  of  the  devises  of  itself  furnishes  sufficient 
reason  for  recourse  to  this  court  for  construction. 

The  intention  of  the  testator,  judging  from  the  situation 
and  history  of  the  property  devised,  was,  notwithstanding 
the  fact  that  he  described  in  the  will  the  property  devised 
to  the  complainants  as  being  of  the  dimensions  of  150  feet 
front,  to  devise  to  them  only  the  homestead  property, 
exclusive  of  the  lot  on  which  the  wheelwright-shop  stands. 
The  statement  of  the  frontage  was  clearly  a  mistake.  The 
subsequent  direction  to  sell  the  wheelwright-shop  lot  is 
conclusive  on  that  head.  And  as  to  the  extent  of  the  latter 
lot,  the  wheelwright-shop  lot,  I  see  no  reason  for  saying 
that  it  was  not  his  intention  to  devise  the  entire  lot  bought 
by  him  of  Richard  Stockton,  except  so  much  of  it  (appa- 
rently a  very  small  part)  as  is  occupied  by  part  of  the 
blacksmith-shop,  part  of  which  appears  to  have  been  built 
over  the  line.  Nor  do  I  perceive  any  ground  for  excluding 
from  it  so  much  of  the  lot  as  the  open  shed  (used  some- 
times in  connection  with  the  blacksmith-shop  for  shoeing 
horses)  stands  upon.  It  does  not  appear  that  that  shed  was 
built  for  use  in  connection  with  the  blacksmith-shop,  in 
front  of  which  there  is  a  shed  which  was  built  and  used  for 
and  in  the  business  of  the  shop.     The  language  of  the  tes- 
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tator  is,  "  the  lot  on  the  south  side  "  (of  his  dwelling-house) 
"  where  the  wheelwright-shop  now  stands."  The  lot  where 
it  stands  is  the  lot  bought  of  Richard  Stockton.  It  appears 
to  have  been  separated  from  the  other  lot  by  a  fence  from 
the  corner  of  the  open  shed  (which  is  nearly  on  the  line) 
to  the  rear  line.  Nor  does  it  make  any  difference  that 
the  shed  was  never  rented  with  the  wheelwright-shop ;  the 
wheelwright-shop  is  referred  to  only  to  designate  the  lot  to 
which  the  testator  referred. 

When  it  is  considered  that  the  tenant-house,  which  is 
referred  to  by  the  testator  as  "  the  dwelling-house  and 
lot  adjoining,  where  I  reside,  of  about  50  feet  front  on 
Canal  street,"  was  completely  enclosed  in  fence,  and  had 
been  so  for  years;  that  only  the  property  included  within 
the  enclosure  was  rented;  that  the  testator  reserved  to  him- 
self, and  occupied,  in  connection  with  his  use  of  his  home- 
stead property,  to  which  it  was  a  convenient  if  not  a  neces- 
sary adjunct,  all  the  rest  of  the  property  round  about  the 
tenant-house  enclosure  (the  open  part  in  the  rear  of  it  being 
his  barn-yard),  it  seems  quite  clear  that  he  intended,  by  the 
language  which  he  used,  to  describe  only  the  tenant-house 
and  the  laud  within  the  enclosure.  It  was,  by  separation 
and  by  long-continued  use,  an  identifiable  and  established 
property.  It  did  not  include,  and  it  never  had  included, 
anything  more  than  that  which  was  enclosed  in  feuce.  The 
testator  always  considered  the  land  outside  of  the  enclosure 
part  of  his  homestead  lot,  and  there  is  nothing  to  indicate 
an  intention  on  his  part  to  include  in  the  devise  of  "  the 
lot"  under  consideration,  anything  more  than  that  which 
had  constituted  the  lot  from  the  time  when  he  fenced  it  in, 
separating  it  from  the  rest  of  the  land. 

I  am  unable  to  determine,  with  any  approach  to  accuracy, 
the  values  of  the  respective  properties  from  the  evidence; 
but  I  am  inclined  to  think  that  it  will  be  found  that  the 
values  are  such,  if  the  wheelwright-shop  lot  be  regarded 
as  substantially  the  same  as  the  Richard  Stockton  lot  (that 
is,  of  about  50  feet  front),  as  to  confirm  the  view  I  have 
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taken  as  to  the  testator's  intention,  or,  at  all  events,  not  to 
militate  against  it.  The  construction,  however,  does  not  in 
any  wise  depend  on  that  consideration. 

The  executor  will  be  restrained  from  selling  any  more 
land  with  that  property.  The  costs  of  this  suit  must  be 
paid  out  of  the  estate. 


John  Taylor  Johnston 

v. 

Charles  Hyde. 


Under  the  evidence, — Held,  that  the  defendant  had  not,  by  acquies- 
cence in  the  substitution  of  a  small,  wooden  trunk  for  an  open  race- 
way, lost  his  right  to  have  such  open  raceway  maintained  over 
complainant's  lands,  as  reserved  in  his  several  grants;  and  that  the 
court  could  not,  without  his  consent,  compel  him  to  accept  any  cov- 
ered conduit  whatever  in  lieu  of  the  original,  open  one. 


Bill  for  injunction  and  cross-bill.     On  final  hearing  on 
pleadings  and  proofs.     Submission  on  briefs  of  counsel. 

Mr.  B.  Williamson,  for  complainant. 

Mr.  C.  Parker,  for  defendant. 

The  Chancellor. 

The    complainant    and    defendant   are    respectively    the 
owners  of  adjoining  tracts  of  land  in  Plainfield.     On  that 


Note. — In  Merritt  v.  Parker,  Coxe  460,  466,  an  action  for  increasing  the 
quantity  of  water,  Kinsey,  C.  J.,  said:  '■  No  one  has  a  right  to  compel 
another  to  have  his  property  improved  in  a  particular  manner;  it  is  as 
illegal  to  force  him  lo  receive  a  benefit  as  to  submit  to  an  injury." 
Also.  Tillotson  v.  Smith,  82  X.  II.  'JO. 

In  Hulme  v.  Shreve,  3  Gr.  Ch.  116,  a  person  entitled  to  an  ease- 
ment by  the  natural  flowage  of  water,  was  granted  an  injunction  to 
restrain    the   construction    of   an    artificial    substitute,   although    the 
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of  the  former,  which  contains  more  than  100  acres  in  its 
enclosure,  his  dwelling-house  (his  country  residence)  stands, 
and  on  that  of  the  latter  is  an  ancient  mill.  The  complain- 
ant's property  was  conveyed  to  him  in  or  about  the  year 
1864,  and  since  that  year  he  has  been  in  the  actual  posses- 
sion and  occupation  of  it.  When  he  bought  it,  there  was 
an  artificial  water-course  (a  raceway)  running  through  it, 
and  the  mill  on  the  defendant's  premises  was  then  in  use  as 
such.  In  or  about  1872,  the  complainant  substituted  for 
the  raceway  a  wooden  box  or  trunk,  of  the  dimensions  of 
one  foot  and  three  inches  in  height,  two  feet  and  eight 
inches  in  width,  and  of  the  length  of  one  thousand  and  sixty 
feet,  or  thereabouts,  with  a  fall  of  about  live  inches,  nearly 
in  the  bed  of  the  raceway,  and  filled  in  with  earth  around 
it,  and  covered  the  place  with  sod.  Over  part  of  it  he  built 
a  macadamized  road  from  his  house  to  his  stables.  In  1874, 
the  defendant  entered  upon  the  complainant's  land  and 
attempted  to  raise  the  gate  which  the  complainant  had 
placed  at  the  mouth  of  the  trunk  near  the  dam.  He  was 
forbidden  to  do  so  by  the  complainant,  who  denied  his  right 
to  come  on  his  land,  but  the  defendant  persisted  in  his  pur- 
pose of  raising  the  gate.  Immediately  after  that  transac- 
tion, the  original  bill  was  filed  for  an  injunction  restraining 
him  from  entering  upon  the  complainant's  premises  for  the 
purpose  of  interfering  with  the  trunk  or  interfering  with 
the  complainant's  premises  for  any  such  purpose,  or  in  any 

defendants  alleged  (p.  125)  that  such  substitution  would  be  a  decided 
benefit  to  complainants. 

In  Dewey  v.  Bellows,  9  N.  H.  282,  a  defendant  was  held  liable  for 
increasing  the  size  of  a  flume,  although  it  was  more  advantageous  to 
the  plaintiff. 

In  Dickerson  v.  Grand  Junction  Canal  Co.,  15  Beav.  260,  on  a  motion  for 
an  injunction  for  the  violation  of  a  covenant  as  to  the  joint  use  of 
waters,  it  was  held  to  be  no  answer,  to  say  that  the  alterations  would 
not  be  injurious,  or  even  to  prove  that  they  were  beneficial  to  the 
complainants  ;  and  sec  &  C,  7  Exch.  281 ;  3  Pars,  on  Conl.  *218. 

In  Jewelt  v.  Whitney,  43  Me.  2JJ.2,  the  defendant  entered  on  plaintiff's 
lands,  and  with  the  connivance  of  his  co-tenants,  tore  down  plaintiff's 
mill,  which  was  almost  worthless,  and  erected  another  mill,  worth 
$2,000,  in  its  place. — Held,  that  plaintiff  was  entitled  to  recover,  not 
only  the  lands  and  mill,  but  nominal  damages  for  the  trespass. — Rep. 
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way  disturbing  the  complainant  in  the  enjoyment  of  his 
premises.  On  the  filing  of  the  bill  an  injunction  was 
granted,  which  was  subsequently  modified  [Johnston  v. 
Hyde,  10  C.  E.  Gr.  4-54)  so  as  to  permit  the  defendant  to 
enter  upon  the  complainant's  premises  for  the  purpose  of 
raising,  and,  if  necessary,  of  removing  that  gate  and  any 
other  obstruction  to  the  flow  of  the  water  which,  subse- 
quently to  the  filing  of  the  bill,  had  been,  or  at  any  time 
thereafter  might  be,  placed  or  constructed  therein.  The 
defendant  having  answered  the  bill,  filed  a  cross-bill  for  a 
decree  establishing  his  right  to  the  easement  of  an  open 
raceway  through  the  complainant's  premises  leading  from 
the  pond  thereon  to  the  defendant's  mill,  and  to  the  main- 
tenance of  the  pond  and  the  dam  thereto,  so  that  the  water 
in  the  pond  may  be  of  the  same  height  at  which  it  was  on 
the  8th  day  of  May,  1824,  and  the  racewaj-  of  the  same 
depth  and  width  it  was  at  that  date,  and  that  the  trunk 
may  be  declared  to  be  a  nuisance  to  him,  and  may  be 
abated,  and  the  raceway  restored  to  the  condition  in  which 
it  was  at  that  date,  and  that  Mr.  Johnston  may  be  perpet- 
ually enjoined  from  continuing,  by  means  of  the  trunk,  the 
gate  therein,  or  otherwise,  any  obstruction  to  the  full  and 
free  enjoyment  by  Mr.  Hyde  of  the  raceway,  or  from  pre- 
venting him  from  going  on  the  property  of  Mr.  Johnston  to 
repair  or  clean  out  the  raceway  or  abate  any  nuisance,  acci- 
dental or  otherwise,  to  his  rights  in  the  premises,  or  to  pre- 
vent any  obstruction  to  his  enjoyment  of  the  easement. 

The  complainant's  property  appears  to  have  been  made 
up  of  several  tracts  conveyed  to  him  by  different  persons. 
One  of  the  tracts,  the  one  lying  next  to  the  defendant's  land 
on  which  his  mill  stands,  was  conveyed  by  the  defendant  to 
the  complainant  on  or  about  July  1st,  1872,  and  contains 
about  three  and  one-half  acres.  The  deed  from  the  defend- 
ant to  the  complainant  for  it  contains  the  following  reserva- 
tion: "Excepting  and  reserving  to  the  party  of  the  first 
part,  his  heirs  and  assigns,  the  right  of  the  raceway,  as  now 
opened,  leading  to  the  pond  below,  with  all  necessary  rights 
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to  enter  upon  said  premises  along  the  line  of  the  same  for 
the  purpose  of  cleaning  it  out  and  keeping  it  in  repair,  as 
heretofore  granted."     The  next  tract  adjoins  that  land  on 
the  northeast,  and  is  part  of  a  tract  of  land  conveyed  by 
Lewis  M.  Force  to  Zachariah  Webster,  in  1835,  of  which  the 
tract  of  three  and  one-half  acres  above  mentioned  was  also 
part.     The  deed  from  Force  to  Webster  contains  the  follow- 
ing reservation:     "The  said  Lewis  M.  Force  reserves  the 
width   of  thirty  feet  across  the   said  lot  above  conveyed, 
where  the    race   now  runs,  nine   chains   and  live  links  in 
length,  and  forty-five  and  a  half  links  in  width,  for  the  use 
of  his  mill,  with  the  full  privilege  of  ingress,  egress  and 
regress  to  and  from  the  same;  to  amend,  repair  and  keep 
in  order  the  said  mill-race  running  across  the  same,  unto 
the  said  Lewis  M.  Force,  his  heirs  and  assigns  forever,  as 
long  as  the  same  may  be  used  and  occupied  by  the  said 
Lewis  M.  Force,  his  heirs  and  assigns."     When,  in  1835, 
Force  conveyed  to  Webster,  the  former  was  the  owner  of 
the  defendant's  mill.     He  derived  his  title  from  Eden  S. 
Webster,  by  deed  dated  October  27th,  1834,  which  conveyed 
to  him  a  tract  of  41.93  acres,  including  the   tract  above 
mentioned  conveyed  in  1835  by  Force  to  Zachariah  Webster. 
By  that  deed  Eden  S.  Webster  conveyed  to  Force,  with  the 
land,  the  privilege  of  keeping  the  dam  the  same   height 
as  it  then   wTas  on  the  lands  of  Daniel   Shotwell,  on  the 
northeasterly  side  of  the  property  conveyed,  to   raise  the 
water  for  the  use  of  the  mill.     Eden  S.  Webster  obtained 
his  title  to  that  property  and  privilege  by  sundry  mesne  con- 
veyances from  Elijah  Shotwell,  who  obtained  the  privilege 
from  Daniel  Shotwell.     Elijah  owned  the  land  which  after- 
wards became  the  property  of  Lewis  M.  Force,  adjoining 
the  property  of  Daniel.      By  deed  dated  May  8th,  1824, 
Daniel  conveyed  to  Elijah  half  of  the  dam  and  pond  on  his 
land,  with  half  of  the  water  and  water  privileges  thereto 
belonging,  situate   on  Green  brook,  for  the  purpose  of  a 
saw-mill  erected  on  Elijah's  land,  as  it  then  stood;  the  dam 
to  be  raised  no  higher  than  it  then  was,  without  the  consent 
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of  the  parties.  By  deed  of  the  same  date,  Elijah  conveyed 
to  Daniel  half  of  the  saw-mill  and  race,  together  with  half 
of  the  water  privileges  and  water-courses  belonging  to  the 
saw-mill  on  Elijah's  land  (the  defendant's  mill),  with  the 
privilege  of  a  walk  on  the  race-bank  to  the  saw-mill  from 
the  dam  erected  for  the  saw-mill  as  it  then  stood;  the  dam 
to  be  raised  no  higher  than  it  then  was,  without  the  consent 
of  the  parties,  and  the  race  to  be  and  remain  as  it  then 
stood.  Elijah  and  Daniel  thus  became  owners  in  common 
of  the  water  privileges,  including  the  pond,  dam  and  race- 
way, and  also  of  the  mill.  The  contiguous  lands  were  in 
the  several  ownership  of  each.  June  23d,  1824,  Daniel 
conveyed  his  right  in  the  mill  and  privileges  to  William  P. 
Shotwell,  who,  by  deed  dated  December  10th,  1825,  con- 
veyed the  same  right  to  Elijah,  who  thus  became  the  owner 
of  the  mill  in  severalty,  and  of  the  water  privileges  before 
mentioned,  including  the  dam,  pond  and  raceway.  The 
property  of  Daniel  Shotwell,  on  which  the  pond  and  dam 
were,  appears  to  have  passed,  by  sundry  mesne  conveyances, 
to  the  complainant,  who  holds  it  subject  to  the  before-men- 
tioned privileges  granted  by  Daniel  Shotwell.  It  was  con- 
veyed by  Daniel  Shotwell  to  Job  Squier;  by  him  to  David 
W.  Wetmore;  by  him  to  Edgar  Harriott;  by  him  to  Cyrus 
Townsend;  by  Townsend  to  Maria  E.  R.  Berckmans,  who, 
with  her  husband,  conveyed  it  to  John  W.  Craig,  who  con- 
veyed it  to  the  complainant.  The  deeds  from  Squier  to  Wet- 
more  (May  30th,  1843),  from  Wetmore  to  Harriott  (January 
29th,  1845),  and  from  Harriott  to  Townsend  (March  16th, 
1848),  were  made  expressly  subject  to  the  right  and  privi- 
lege of  a  raceway  on  the  premises,  as  it  existed  in  Force, 
his  heirs  and  assigns,  leading  to  his  mill. 

The  evidence  fully  establishes  the  right  of  the  defendant 
to  the  easement  of  the  artificial  water-course  which  he 
claims.  Indeed,  the  existence  of  the  right  is  substantially 
admitted  by  the  complainant.  No  question  on  that  head  is 
made  in  the  brief  submitted  in  his  behall.  He  relies  on 
the  defence  that  the  defendant  abandoned  the  right,  or,  if 
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he  did  not  abandon  it,  that  he  is  bound  by  acquiescence  to 
accept  the  provision  of  the  trunk,  or  some  similar  subter- 
raneous one,  for  the  transmission  of  the  water  from  the 
pond  on  the  complainant's  property  to  the  defendant's  mill. 
But  there  is  no  proof  of  abandonment,  though  there  is 
proof  of  non-user  for  about  a  year.  And  even  this,  accord- 
ing to  Mr.  Hyde's  testimony,  occurred  merely  from  his 
inability  to  get  proper  tenants  for  the  mill.  He  testifies 
that,  although  the  mill  was  not  in  operation  during  that 
period,  the  water  was  kept  in  the  pond  until  a  short  time 
before  Mr.  Johnston  made  his  improvements  (in  which  he 
substituted  the  box  culvert  or  trunk  for  the  raceway),  and 
then  it  was  let  out.  He  testifies,  also,  that  after  those  im- 
provements were  made,  the  mill  was  in  use  as  such  when- 
ever there  was  a  flow  of  water,  and  that  since  that  time  it 
has  been  of  but  little  use,  because  of  the  deprivation  of  the 
water  from  the  substitution  of  the  trunk  for  the  race.  That 
Mr.  Johnston  knew  that  Mr.  Hyde  had  not  abandoned  the 
right  to  the  raceway,  but  insisted  upon  it,  appears  from  his 
own  testimony.  He  says  that  he  had  a  conversation  with 
Mr.  Hyde,  before  he  put  in  the  box,  on  the  subject  of  sub- 
stituting a  wooden  box  for  the  open  raceway,  and  that  the 
latter  said  it  would  require  a  box  six  feet  square.  Mr. 
Hyde  swears  that  the  first  intimation  he  had  from  Mr. 
Johnston  of  his  wish  to  make  any  alteration  in  the  raceway 
through  his  premises,  was  a  request  on  the  part  of  Mr.  Johns- 
ton, in  the  summer  of  1872,  to  substitute  for  it  iron  pipes, 
of  about  one  foot  in  diameter,  to  be  laid  deep  under  the 
ground;  and  he  says  he  told  Mr.  Johnston  that  such  pipes 
would  be  of  no  manner  of  use  to  him,  and  that  he  could 
not,  under  any  circumstances,  consent  to  the  substitution. 
He  says  that  he  added  that  a  box  six  feet  square  would 
admit  water  enough  to  drive  his  mill,  but  that  that  method 
of  carrying  the  water  would  not  be  practicable,  because 
of  the  difficulty  of  cleaning  the  aqueduct;  and  he  referred 
to  an  instance,  within  his  knowledge,  in  which,  for  that 
reason,  a  wooden  aqueduct,  which  had  been  put  down  as 
30 
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a  substitute  for  an  open  raceway,  had  been  found  imprac- 
ticable. He  swears  that  he  told  Mr.  Johnston  then  that  the 
raceway  was  none  too  large  as  it  was,  and  that  he  objected 
to  the  covering  of  the  raceway.  He  further  says,  that  his 
right  to  the  raceway  was  not  in  any  way  disputed,  and  that 
when  the  interview  closed,  he  understood  that  the  proposi- 
tion for  the  substitution  of  an  enclosed  aqueduct  for  the  race- 
way was  to  be  abandoned.  He  swears  that  in  thai  conver- 
sation, he  gave  Mr.  Johnston  to  understand  that  he  intended 
to  make  "large  use"  of  his  mill.  According  to  his  testi- 
mony, the  next  occurrence,  in  order  of  time,  on  the  subject, 
was  his  seeing  some  boxes,  two  feet  eight  inches  wide, 
read}'  to  be  laid  at  a  road  (Farragut  road)  which  had  been 
laid  out  over  Mr.  Johnston's  property.  He  says  he  spoke 
about  them  to  the  carpenter  who  had  them  in  charge,  and 
that  the  latter  brought  to  him  the  following  letter  from  Mr. 
Johnston  to  him,  dated  November  12th,  1872: 

"The  surveyors  of  Somerset  county  have  prepared  a  wooden  culvert, 
three  feet  wide,  to  be  placed  in  the  Hotchkiss  raceway  (the  raceway 
in  question)  where  it  crosses  Farragut  road.  It  is  understood  and 
agreed  between  us  that,  by  suffering  this  to  be  done,  you  are  to  lose 
no  legal  rights  to  the  present  width  of  raceway,  and  that  in  case  of 
your  finding  the  flow  of  water  insufficient,  you  shall  have  the  same 
rights  as  now  to  require  the  enlargement  of  the  same.  It  is  not  the 
intention  of  this  paper  to  give  any  rights,  but  only  to  guard  against 
the  loss  of  any  that  now  exist." 

Mr.  Hyde  swears  that  the  next  knowledge  he  had  on  the 
subject  was  that  the  boxes  had  been  put  in  and  covered  up, 
from  Farragut  road  northward,  across  Mr.  Johnston's  prop- 
erty to  the  dam,  and  that  they  were  all  in  place  undei 
ground  and  ready  to  be  covered  up  from  the  road  to  his 
mill.  He  also  distinctl}*  and  expressly  swears  that  he  had 
no  notice  or  knowledge  of  the  operation  of  laying  the  boxes 
by  Mr.  Johnston  north  of  the  road,  and  none  of  their  being 
put  down  on  the'other  side  of  the  road,  nearest  to  his  prop- 
erty, until  they  were  being  placed  there.  He  was  not  using 
the  mill  at  the  time,  and  relied  on  the  letter  just  mentioned 
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for  his  protection,  although  he  says  he  knew  the  boxes  were 
too  small. 

The  question  of  abandonment,  as  well  as  that  of  acquies- 
cence, is  set  at  rest  by  Mr.  Johnston's  answer  to  the  cross- 
bill.    It  contains  the  following  statement: 

"This  defendant,  further  answering,  admits  that,  on  or  about  the  1st 
day  of  November,  1872,  he  entered  upon  a  certain  alteration  upon  his 
said  premises,  and  in  and  about  the  said  raceway  and  dam  ;  that  he 
planned  and  proposed  covering  over  the  said  raceway,  and  in  the  place 
thereof  to  substitute  iron  pipes,  placed  under  the  ground,  and  which 
he  proposed  to  put  at  a  depth  which,  as  he  said,  he  thought,  and  did 
think,  would  assist  the  flow  of  the  said  water  ;  that  he  applied  to  the 
complainant  for  permission  so  to  do  ;  that  the  complainant  did  not 
agree  with  him,  and  did  not  wish  the  pipes  put  there,  and  this  defend- 
ant, not  wishing  to  have  any  difficulty,  abandoned  the  plan  ;  that  this 
defendant  having  then  expended  a  large  sum  of  money  in  the  improve- 
ment of  the  said  property,  and  in  beautifying  the  same,  by  the  means 
and  use  of  the  water  in  the  pond  and  brook  on  his  said  premises,  and 
proposing  to  make  other  large  expenditures  in  the  same  direction  and 
for  the  same  purpose,  and  the  said  artificial  raceway  being  unsightly, 
and  from  the  use  then  made  of  the  water  and  the  change  in  its  use 
from  what  it  had  theretofore  been,  making  it  entirely  unnecessary  to 
have  the  artificial  raceway  an  open  raceway,  this  defendant  deter- 
mined, by  a  wooden  culvert  sufficiently  large  for  the  purpose  of  carry- 
ing all  the  water  that  was  then  running  through  the  artificial  channel, 
or  had  run  there  since  this  defendant  had  been  the  owner  of  the 
premises,  to  substitute  the  same  through  his  premises  from  the  pond 
to  Farragut  road,  in  the  place  of  the  open  raceway,  which  said  Farra- 
gut  road,  although  upon  this  defendant's  premises,  and  laid  over  them 
by  this  defendant's  consent,  was  laid  out  by  the  public  authorities 
according  to  law." 

The  answer  also  states  that  the  letter  was  written  because 
of  Mr.  Hyde's  objections.  It  appears,  then,  that  the  box 
was  substituted  for  the  open  raceway,  against  Mr.  Hyde's 
will.  No  acquiescence  can  be  imputed  to  the  latter  under 
such  circumstances,  but,  on  the  other  hand,  Mr.  Johnston 
must  be  held  to  have  acted  at  his  peril. 

It  is  proved  that,  after  the  box  was  put  in,  in  1872,  Mr. 
Hyde  received  from  Mr.  Johnston  two  keys  to  a  gate  on  the 
premises  of  the  latter,  so  that  he  and  his  employes  might 
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have  access  to  the  raceway  gate  at  the  dam.  In  the  sum- 
mer of  1874,  Mr.  Hyde  commenced  to  improve  his  mill,  and 
spent  about  $600  on  it  in  so  doing.  While  the  improve- 
ments were  in  progress,  he  passed  in  and  out  of  Mr.  Johns- 
ton's premises,  to  and  from  the  raceway  gate,  and  let  the 
water  in  and  out  to  suit  his  convenience,  in  reference  to  the 
improvements  which  he  was  making.  When  the  improve- 
ments were  completed,  Mr.  Johnston's  foreman  called  on 
him  and  asked  if  the  box  would  admit  water  enough  to 
drive  the  mill,  to  which  he  replied  that  it  would  not,  and 
immediately  after  that  the  raceway  gate  at  the  dam  was 
closed  and  nailed  up.  Mr.  Hyde  entered  upon  Mr.  John- 
ston's premises  to  open  the  gate,  and  was  ordered  away  by 
Mr.  Johnston  himself,  who  denied  his  right  to  be  there. 
The  assertion  by  Mr.  Hyde  of  his  right  led  to  this  suit. 
Mr.  Hyde  testifies  that  about  one-half  of  the  water  which 
runs  through  the  culvert  goes  through  openings  into  two 
ornamental  ponds,  one  belonging  to  Mr.  Johnston  and  the 
other  to  Mr.  Hotchkiss.  That  the  effect  of  the  substitution 
has  been  exceedingly  injurious  to  Mr.  Hyde,  is  beyond  ques- 
tion. It  appears  that  not  one-twentieth  part  of  the  water 
which  would  flow  to  his  mill  by  the  open  raceway,  passes  to 
it  by  the  culvert. 

The  evidence  fails  to  establish  consent  or  tacit  acquies- 
cence on  Mr.  Hyde's  part  in  the  action  of  Mr.  Johnston. 
There  is  no  evidence  that  he  has  ever  yielded  up  any  of  his 
rights  to  the  water,  but,  on  the  other  hand,  he  appears  to 
have  asserted  all  of  them.  In  this  connection  it  is  note- 
worthy that  the  deed  from  him  to  Mr.  Johnston  reserves,  as 
before  stated,  to  him,  his  heirs  and  assigns,  the  right  of  the 
raceway  as  then  opened,  leading  to  the  pond  below,  with  all 
necessary  rights  to  enter  upon  the  premises  along  the  line 
of  the  raceway,  for  the  purpose  of  cleaning  it  out  and  keep- 
ing it  in  repair,  as  theretofore  granted.  NTot  only  is  this  an 
assertion  of  the  right,  but  it  is  a  recognition  of  it  by  Mr. 
Johnston.  The  deed  is  dated  July  1st,  1872,  but  a  few 
months  before  the  wooden  boxes  were  laid. 
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It  is  urged,  in  behalf  of  Mr.  Johnston,  that  arrangements 
to  which  Mr.  Hyde  was  a  part}',  in  regard  to  the  water 
below  his  mill,  indicate  an  intention  not  to  insist  upon  his 
rights  to  the  water  for  the  use  of  his  mill.  But  those 
arrangements  have  no  reference  to,  nor  do  they  affect,  Mr. 
Hyde's  rights,  so  far  as  Mr.  Johnston  is  concerned. 

It  is  further  urged  that  the  public  improvements  which 
have  been  made  (referring  to  Farragut  road),  forbid  his 
claim;  but,  in  the  first  place,  that  improvement  constitutes 
no  impediment  to  the  fullest  enjoyment  of  his  rights,  and, 
in  the  next  place,  the  culvert  under  that  road  was  laid 
under  the  guaranty  of  Mr.  Johnston's  letter,  that  Mr. 
Hyde's  omission  to  oppose  it  should  not  be  construed  to 
affect  his  utmost  right.  Mr.  Johnston  declares  himself 
willing  to  put  down,  through  his  grounds,  a  culvert  of  such 
dimensions  as  the  court  shall  direct.  But  without  the  con- 
sent of  Mr.  Hyde,  and  in  the  absence  of  an}7  estoppel  by 
acquiescence,  the  court  cannot  compel  him  to  accept  the 
substitution  of  a  covered  aqueduct  for  an  open  raceway. 
Besides,  it  may  be  remarked,  in  order  to  make  a  substitu- 
tion of  a  larger  culvert  for  that  which  has  been  laid,  it 
would  be  necessary  to  take  up  the  latter,  and  so  Mr.  Johns- 
ton would  be  subjected  to  the  very  injury  complained  of 
as  irreparable,  and  which  caused  him  to  have  recourse  to 
this  court  for  a  remedy,  by  injunction,  and  which  alone 
justified  the  action  of  this  court  in  enjoining  Mr.  Hyde. 

The  dam  on  Mr.  Johnston's  property  appears  to  be  of  the 
proper  height.  The  raceway,  according  to  the  testimony 
on  the  part  of  Mr.  Hyde  (there  is  none  on  the  part  of  Mr. 
Johnston,  except  his  own,  as  to  its  dimensions,  and  he 
merely  says  it  was  a  wide,  open  raceway),  was  about  four- 
teen or  fifteen  feet  wide  at  the  top  and  about  nine  feet  at 
the  bottom.  It  will  be  established  at  fourteen  feet  at  the 
top  and  nine  feet  at  the  bottom. 

There  will  be  a  decree  in  accordance  with  the  views  above 
expressed. 
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John  Dawes 

v. 

Caspar  H.  R.  Cammus  and  others. 

1.  A  mere  reference,  in  an  answer,  to  an  agreement  for  usury,  that 
"  by  said  corrupt  and  usurious  contract  [the  mortgagee]  was  to  receive 
and  has  already  received  and  taken  more  than  seven  dollars  for  the 
forbearance  of  one  hundred  dollars  a  year,"  no  agreement  whatever 
being  set  out,  is  insufficient. 

2.  The  rule  that  where  mortgaged  lands  are  sold  in  parcels,  they  are 
to  be  resorted  to  in  the  inverse  order  of  their  sale  to  satisfy  such  mort- 
gage, applied,  on  a  foreclosure  of  three  mortgages  covering  the  same 
premises,  the  third  of  which  covered  also  another  tract  of  land. 


Bill  to  foreclose  and  cross-bill.  On  final  hearing  on 
pleadings  and  proofs. 

Mr.  James  Buchanan,  for  complainant. 

Mr.  S.  M.  Dickinson,  for  defendant  Samuel  Burk,  jun. 

The  Chancellor. 

The  original  bill  is  filed  to  foreclose  three  mortgages  held 
by  the  complainant  by  assignment,  two  of  which  are  on  a 
small  tract  of  land  of  thirteen  and  thirty-seven  one-hun- 
dredths  acres,  in  the  township  of  East  Windsor,  in  the 
county  of  Mercer,  and  the  third  on  that  property  and  a  lot 
of  land  in  the  borough  of  Hightstown.  The  first-mentioned 
two  mortgages  were  given  by  Henry  Silvers  and  wife  to 
Joseph  Ely,  now  deceased.  One  of  them  is  dated  May  31st, 
1841,  and  the  other  April  3d,  1851.  They  were  assigned  by 
Ely's  executors  to  Joseph  J.  Ely,  and  by  him  to  the  com- 
plainant Dawes,  April  29th,  1873.  The  other  mortgage 
was  given  June  20th,  1868,  by  Esbon  R.  Cole  and  wife  to 
Olmstead  H.  Reecl,  by  whom  it  was  assigned  to  the  com- 
plainant Dawes,  February  24th,  1873.     The  original  bill  is 
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filed  to  foreclose  these  mortgages  as  to  the  tract  of  about 
thirteen  acres. 

Henry  Silvers  conveyed  that  tract  to  Esbon  R.  Cole,  sub- 
ject to  the  two  mortgages  then  on  it  (and  the  payment  of 
which  Cole  assumed),  by  deed  dated  March  28th,  1866.  In 
November  of  that  year,  Cole  and  his  wife  conveyed  a  part 
of  that  property  to  the  Pemberton  and  Hightstown  Railroad 
Company.  By  deed  dated  February  11th,  1871,  they  con- 
veyed another  part  of  it  (two  acres  and  seven-eighths)  to  the 
defendant  Caspar  H.  R.  Cammus,  and,  by  sale  under  a  judg- 
ment recovered  in  the  supreme  court,  April  8th,  1872,  by 
John  H.  Silvers  against  Cole,  the  former  acquired  title  to 
the  rest  of  the  property,  ten  and  one-half  acres.  He  con- 
veyed it,  May  5th,  1874,  to  Abraham  H.  Harris,  and,  under 
a  judgment  against  Harris,  it  was  sold  to  Reuben  Norris, 
who,  on  the  8th  of  April,  1875,  conveyed  it  to  Charles  Burk, 
who,  on  the  19th  of  the  same  month,  conveyed  it  to  Samuel 
Burk,  jun.,  who  mortgaged  it  to  Charles  Burk. 

The  Hightstown  property  was  mortgaged  by  Cole  and  his 
wife  to  John  H.  Silvers,  by  mortgage  of  March  1st,  1871, 
and,  under  a  foreclosure  thereof,  it  was  sold  to  John  H. 
Silvers  and  Aaron  Dawes,  in  1873,  subject  to  the  complain- 
ant's mortgage  thereon,  and  Dawes  subsequently  bought 
the  interest  of  Silvers  in  the  property,  who  conveyed  it  to 
him  accordingly. 

The  cross-bill  is  filed  by  Samuel  Burk,  jun.,  to  subject  the 
Hightstown  property  also  to  sale,  in  exoneration,  in  equity, 
of  his  land.  By  his  answer  to  the  original  bill,  he  sets  up 
usury  in  the  mortgage  to  Reed,  but  it  is  not  sufficiently 
pleaded.  The  allegation  is  that  Cole,  the  mortgagor,  being 
in  need  of  a  loan  of  $2,500,  applied  to  a  lawyer,  who 
informed  him  he  could  obtain  it  for  him  if  he  would  give 
Reed  his  bond  and  mortgage  for  $2,500;  that  Cole,  relying 
on  the  lawyer,  and  being  in  straitened  circumstances,  made 
his  bond  and  mortgage  to  Reed,  and  also  paid  $150  to  the 
before-mentioned  lawyer  acting  as  the  attorney  for  Reed,  as 
a  premium  for  $he  loan.     There  is  no  allegation  that  Reed 
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received  the  $150,  or  any  part  of  it,  or  that  the  agreement 
to  pay  it  was  any  part  of  his  contract  for  the  loan.  The 
answer,  indeed,  alleges  that  "  by  said  corrupt  and  usurious 
contract  Reed  was  to  receive,  and  has  already  received  and 
taken,  more  than  seven  dollars  for  the  forbearance  of  $100  a 
year,"  but  no  agreement  whatever  is  stated.  The  defence 
of  usury  must,  therefore,  be  dismissed  from  consideration. 
And  so,  too,  of  another  defence,  viz.,  that  the  Reed  mort- 
gage was,  in  fact,  paid  off  by  Aaron  Dawes  after  he  became 
the  sole  owner  of  the  Hightstown  property,  though,  as  is 
alleged,  he  still  keeps  it  on  foot  by  means  of  an  assignment 
of  it  from  Reed  to  his  brother,  the  complainant,  John 
Dawes.  This  defence  is  not  set  up  in  the  pleadings,  and,  if 
it  had  been,  it  is  not  established  by  the  evidence. 

It  remains  merely  to  state  the  order  of  sale  for  the  pay- 
ment of  the  complainant's  mortgages.  The  parcel  sold  to 
Burk  is  to  be  first  sold  to  pay  the  three  mortgages,  for  the 
conveyance  to  him  (and  so  is  the  judgment,  too,  under 
which  the  sale  was  made)  is  subsequent  to  the  conveyances 
to  the  railroad  company  and  Cammus,  respectively,  and  to 
the  mortgage  to  Hill,  under  foreclosure  of  which  Aaron 
Dawes  holds  his  title  to  the  Hightstown  property.  That 
property  does  not  appear,  by  any  evidence  laid  before  me, 
to  have  brought  more  than  the  amount  due  on  that  mort- 
gage. The  Hightstown  property  is  to  be  next  sold  to  pay 
any  balance  which  may  be  due  after  applying  the  proceeds 
of  the  sale  of  Burk's  property  to  the  money  due  on  the  Reed 
mortgage.  The  Cammus  property  is  to  be  next  sold,  and 
after  that  the  railroad  parcel,  if  necessary,  to  pay  any  money 
remaining  due  on  the  first  two  mortgages. 
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Anna  Bowne  and  others 

v. 

Japiiet  B.  Deacon. 

A  defendant  dug  a  ditch  on  his  own  land  to  drain  a  marl  pit 
thereon.  Afterwards,  and  within  twelve  years,  the  complainants'  ances- 
tor extended  a  ditch,  used  to  drain  his  land  through  the  lands  of  a 
third  person  (S.),  so  as  to  connect  it  with  defendant's  ditch,  and,  in 
digging  it,  followed  a  natural  hollow  on  S.'s  lands. — Held,  that  com- 
plainants acquired  no  easement  thereby  over  defendant's  lands. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  C.  Ewan  Mcrritt,  for  complainants. 
Mr.  31.  B.  Sooy,  for  defendant. 

The  Chancellor. 

The  complainants,  by  their  bill,  allege  that  on  the  death 
of  their  father,  in  1878,  they  became  entitled,  by  devise  in 
his  will,  to  his  farm,  situated  in  Wcsthampton  township,  in 
Burlington  county,  and  that  they  soon  thereafter  entered 
into  possession  thereof,  and  have  continued  to  occupy  it 
ever  since ;  that,  at  the  time  of  his  death  and  for  more  than 
twenty  years  preceding,  there  had  passed  over  and  across 
the  farm,  on  certain  parts  thereof,  in  an  easterly  direction, 
a  certain  water-course  or  ditch,  in  which  the  water  had  for 
that  period,  or  more,  been  wont  to  run  and  flow,  and  of  right 
had  run  and  flowed,  over,  across,  from  and  off  the  farm  to 
and  over  the  land  of  Robert  Sowersby  or  his  heirs,  for  the 
distance  of  about  twenty  feet,  and  thence  into  a  ditch  or 
water-course  on  the  farm  of  the  defendant,  and  thence 
through  that  farm  to  Eldridge's  creek;  and  that  the  defend- 
ant, in  April,  1879,  unlawfully  filled  up,  in  part,  the  chan- 
nel of  the  water-course  or  ditch,  where  it  ran  over  his  land 
from  the  complainant's  farm,  at  the  division  line  between 


460  CASES  IN  CHANCERY.  [32  Eq. 

Bowne  v.  Deacon. 

his  property  and  the  Sowersby  land,  and  so  prevented  the 
passage  of  the  water,  and  overflowed  some  of  the  complain- 
ants' land,  especially  certain  fields  near  their  mansion-house, 
to  their  great  annoyance,  inconvenience  and  discomfort. 
The  bill  prays  a  perpetual  injunction,  restraining  him  from 
filling  up  or  in  any  way  obstructing  the  channel  of  the 
water-course  or  ditch  on  his  land,  and  from  preventing  in 
any  way  the  free  passage  of  the  water  from  the  complain- 
ants' land  through  it. 

The  defendant,  by  his  answer,  denies  that  the  ditch  has 
existed  on  his  land  for  so  long  a  period  as  is  alleged  in  the 
bill,  or  for  more  than  about  seven  years  before  the  filing  of 
the  bill;  and  avers  that  it  was  dug  in  or  about  1872,  to  drain 
two  marl  holes  on  his  land,  and  that  after  it  had  been  dug 
the  complainants'  father  continued  across  the  Sowersby  land 
a  ditch  which  he  had  previously  dug  on  his  own  property, 
and  joined  it  with  the  ditch  on  the  defendant's  land,  without 
consent  or  authority  to  do  so.  He  admits  that  he  did  fill  up 
the  ditch  as  stated  in  the  bill,  but  asserts  and  insists  upon 
his  right  to  do  so,  and  denies  the  complainants'  right  to  use 
the  ditch  to  drain  their  land. 

The  case  made  by  the  bill  is  not  sustained  by  the  evidence. 
On  the  other  hand,  it  appears  clearly  that  the  complainants 
have  no  right  to  the  relief  which  they  seek.  In  1856  or 
1857,  according  to  the  testimony  of  the  complainants  and 
their  brother  Joseph,  who  was  sworn  for  them,  their  father, 
Philip  Bowne,  caused  to  be  dug  on  his  farm,  now  owned  by 
the  complainants,  a  ditch  which  is  part  of  the  ditch  referred 
to  in  the  bill,  and  in  respect  to  which  relief  is  sought.  It 
was  not,  however,  connected  with  the  ditch  on  the  defend- 
ant's land,  the  obstruction  of  which  is  the  ground  of  com- 
plaint; for  that  ditch  was  not  dug  until  long  afterwards — 
in  the  year  1868.  Nor  did  the  ditch  dug  by  Bowne  extend 
to  the  defendant's  land.  It  stopped  at  the  line  between  the 
lands  of  Bowne  and  Sowersby.  Sowersby's  land,  at  that 
place,  lay  north  of  the  Bowne  land,  and  it  adjoined  (lying- 
east  of  it)  the  defendant's  land   on  which   the  defendant's 
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ditch  was.  Bowne's  ditch  did  not  even  discharge  its  water 
on  the  defendant's  land.  According  to  the  testimony  of 
Joseph  H.  Bowne,  it  discharged  its  waters  on  the  land  of 
Sowersby.  He  also  testifies  that,  in  order  to  extend  the 
ditch  to  the  ditch  on  the  defendant's  land,  it  was  necessary 
to  dig  a  ditch  through  a  knoll.  He  says  the  knoll  was 
about  four  feet  high.  Other  witnesses  say  it  was  higher 
than  that.  He  also  testifies  that  the  ditch  which  his  father 
dug  through  Sowersby's  land  to  connect  the  ditch  dug,  as 
he  and  the  complainants  say,  in  1856  or  1857,  with  the  ditch 
on  the  defendant's  land,  was  dug  only  about  ten  or  twelve 
years  ago.  This  testimony  is  in  accordance  with  that  of 
other  witnesses  in  the  cause. 

The  complainant  Anna  Bowne  testifies  as  follows:  To 
the  question  "  Was  the  natural  flow  of  the  water  accumu- 
lating in  the  meadow  through  which  this  ditch  (the  con- 
necting ditch)  now  runs,  towards  and  through  the  land  of 
Robert  Sowersby,  and  along  the  line  in  which  said  ditch 
was  subsequently  opened?"  she  replied:  "Not  where  the 
present  ditch  is;  not  through  the  knoll."  To  the  question 
"Without  this  ditch,  would  the  water  accumulating  on  the 
meadow  now  drained  thereby,  have  made  for  itself  a  chan- 
nel in  the  direction  in  which  the  ditch  now  runs?",  she 
answered:  "No;  the  land  could  not  be  drained  without 
digging  through  the  knoll."  She  says  the  ditch  was  dug 
through  the  knoll  for  her  father,  by  Caleb  Henry,  in  1869. 

Henry,  called  for  the  complainants,  testifies,  indeed,  that 
in  digging  the  ditch  he  followed  an  old  ditch  or  water- 
course until  he  came  into  the  defendant's  ditch,  but  he  after- 
wards, on  cross-examination,  explains  that  what  he  followed 
was  no  ditch  or  water-course,  but  was  a  hollow  where  the 
water  had  run.  He  says  that  the  ditch  on  Bowne's  land 
then  ended  near  a  piece  of  woods,  and  the  water  then 
worked  out  through  a  gully  on  Sowersby's  land,  and  wasted 
away  over  the  ground  somewhere,  he  does  not  know  where. 
He  seems  to  have  no  recollection  of  the  knoll  through  which 
he  dug  the  ditch.     He,  at  Bowne's  direction,  deepened  the 
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ditch  on  the  defendant's  land  at  that  time.  It  appears  that 
the  defendant  then  strenuously  objected  to  the  connection, 
and  at  once  took  advice  of  counsel,  and,  acting  on  it, 
obstructed  the  passage  of  the  water,  and  when,  about 
a  week  afterwards,  Bowne  removed  the  obstruction,  he 
obstructed  it  again.  He  says  he  obstructed  it  two  or  three 
times  after  Henry  dug  it  out. 

It  also  appears  that  in  1877,  when  William  Hughes,  who 
was  employed  by  Philip  Bowne  in  ditching,  was  engaged, 
under  the  direction  of  the  latter,  in  clearing  out  the  ditch 
on  the  defendant's  land,  the  defendant  stopped  him,  and 
Bowne,  on  the  fact  being  reported  to  him  by  Hughes, 
acquiesced,  saying  he  would  see  the  defendant  about  the 
matter.  The  defendant  obstructed  the  passage  of  water 
into  the  ditch  again  in  April,  1879,  just  before  the  bill  was 
riled. 

The  connection  of  Bowne's  ditch  with  that  on  the  defend- 
ant's land,  clearly  was  not  only  not  with  the  consent  of  the 
defendant,  but  it  encountered  his  protest  and  active  and  for- 
cible opposition,  and  has  never  been  acquiesced  in,  but 
always  opposed  by  him.  The  complainants  do  not  show 
themselves  entitled  to  the  easement  which  they  claim  on  the 
defendant's  land. 

The  view  I  take  of  the  case  renders  it  unnecessary  to 
enter  upon  the  consideration  of  the  question  whether  the 
ditch  on  Bowne's  land  was,  in  fact,  dug  as  early  as  1856  or 
1857.  There  is  much  testimony  to  the  contrary,  and  the 
weight  of  the  evidence  is  that  it  was  not  dug  until  about 
1867,  and  had  not  existed  for  over  twenty  years,  as  alleged 
by  the  complainants,  but  only  about  twelve-,  when  the  bill 
was  filed.  Again,  that  ditch,  whenever  it  was  dug,  whether 
in  1856  or  1857,  or  not  till  1867,  was  dug  for  the  relief  of 
Bowne's  land  from  the  water  which,  before  that  time, 
stood  upon  it  for  a  great  part  of  the  year.  It  was  means 
devised  by  Bowne  to  drain  his  land,  to  relieve  it  from  water 
which  otherwise  would  stand  upon  it  until  it  soaked  away 
into  the  ground  or  evaporated.     Joseph  H.  Bowne  testifies 
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that  before  the  ditch  was  dug  the  water  stood  on  the  land 
for  two-thirds  of  the  year;  that  no  crops  were  raised  on  it 
before  the  ditch  was  dug,  and  that  it  was  in  part  reclaimed 
and  made  profitable  by  means  of  the  ditch. 

In  1869,  Philip  Bowne  sought  still  further  to  relieve  his 
land  from  the  water  by  continuing  the  ditch  through  the 
knoll,  so  as  to  discharge  the  water  in  the  ditch,  by  a  new 
and  wholly  artificial  channel,  into  a  ditch  on  the  defendant's 
land,  and  that,  too,  against  the  active  opposition  of  the  latter 
to  the  proceeding.  And  because  the  defendant,  continuing 
his  opposition  to  the  unauthorized  use  of  his  property, 
obstructed  the  flow  of  the  water  into  the  ditch  on  his  land, 
this  suit  was  brought. 

The  complainants  show  no  claim  to  relief.  The  bill  will 
be  dismissed,  with  costs. 


John  N.  Fiacre,  executor, 

v. 

Edward  Brown  Chapman  and  others. 

A  second  mortgagee  paid  certain  taxes  and  assessments  imposed  on 
the  premises,  after  a  sale  to  the  city  for  their  non-payment,  and  took 
an  assignment  of  the  certificates  of  sale,  such  taxes  and  assessments 
being,  by  the  charter,  a  lien  prior  to  other  encumbrances.  On  fore- 
closure of  the  first  mortgage. — Held,  that  he  was  entitled,  by  equitable 
subrogation,  to  the  city's  lien,  and  to  re-imbursement  for  whatever 
sums  he  had  paid  for  legal  and  valid  claims  of  the  city,  and  that  he 
could  obtain  relief  by  answer. 


Bill   to   foreclose.      On   final    hearing  on   pleadings  and 
proofs. 

Mr.  W.  A.  Lewis,  for  complainant. 

Mr.  C.  S.  See,  for  William   R.  Mitchell,   holder  of  the 
second  mortgage. 
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TnE  Chancellor. 

The  bill  is  tiled  to  foreclose  a  mortgage  (the  first)  on  prem- 
ises in  Jersey  City,  and  the  holder  of  the  second  mortgage 
is  made  a  party.  He  answers,  claiming  a  lien  paramount 
to  that  of  the  first  mortgage,  for  certain  annual  taxes, 
water  rents  and  sewer  taxes,  and  an  assessment  for  regulat- 
ing the  sidewalk  (and  interest  and  costs  thereon),  which 
were  imposed  on  or  in  respect  to  the  mortgaged  premises, 
and  which  taxes  and  rents  were  paid  by  him  after  sales  of 
the  property  to  the  city  for  non-payment  thereof.  He 
claims  to  have  an  assignment  of  the  certificates  of  sale,  and 
of  the  demand  for  the  assessments,  but  he  produces  no 
formal  assignment  thereof  and  proves  none.  He  relies  on 
the  unsigned  memorandum,  "Assigned  to  Wm.  R.  Mitchell," 
written  across  each  of  the  receipts  for  the  money  paid  by 
him,  as  evidence  of  the  assignments.  He  has  no  declara- 
tion of  sale  for  the  premises.  He  produces  no  proof  to 
establish  the  validity  of  the  sales,  or  even  the  fact  that  they 
were  made,  nor  the  levying  or  assessment  of  the  taxes  or 
water  rents,  nor  of  the  making  of  the  assessment  for  regulat- 
ing the  sidewalks.  He  produces  nothing  but  the  certificates 
of  sales,  and  the  bill  of  the  assessment,  with  the  receipts 
appended  thereto,  respectively,  and  the  memorandum  before 
mentioned  written  across  them.  The  complainant  alleges 
that  the  sales  arc  invalid,  and  it  is  not  denied. 

But  while  the  defendant  has  not  established  a  paramount 
title  under  the  sales  (indeed,  he  claims  none,  but  only  a 
lien),  he  has  shown  that  he  has  paid,  by  way  of  redemption, 
taxes  assessed  upon  the  property,  and  which,  under  the 
charter,  were  a  prior  lien  to  the  complainant's  mortgage, 
and  for  non-payment  whereof  the  property  might  have  been 
sold,  and  under  the  sale  a  title  superior  to  the  complainant's 
mortgage  given.  P.  L.  1872  p.  1155  §  152 ;  Hardenburgh  v. 
Converse,  JL  Stew.  E<[.  500.  In  equity  he  is  entitled  to  the 
benefit  of  the  lien.     ScJmtt  v.  Grosch,  4  Stew.  Eq.  197. 

It  would  be  far  from  just  to* give  the  complainant  the 
benefit  of  these  payments  at   the    expense  of  the   second 
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mortgagee.  They  amount  to  over  $900.  If  any  of  the 
money  paid  by  the  latter  was  paid  for  unlawful  penalties, 
he  cannot  recover  it  in  this  suit;  and  if  any  of  the  assess- 
ments were  illegal,  he  cannot  recover  them.  Atwater  v. 
West,  1  Stew.  Eq.  361.  But  he  may  recover  what  he  has  paid 
for  lawful  taxes  and  assessments  (and  lawful  interest  and 
costs  thereon),  which  were  liens  upon  the  property,  and 
which  it  was  necessary  to  pay  to  save  the  property  from 
sales  under  paramount  liens,  and  he  may  recover  under  his 
answer. 

But  it  is  urged,  on  behalf  of  the  complainant,  that  though 
the  taxes  were  a  lien  on  the  land  paramount  to  the  first 
mortgage,  yet  the  lien  is  discharged  by  the  payment.  If 
it  be  conceded  that  the  lien  was  discharged  by  the  pay- 
ments, that  will  not  deprive  Mr.  Mitchell  of  his  right  of 
re-imbursement  for  the  payments  out  of  the  property  in 
advance  of  the  lien  of  the  complainant's  mortgage.  They 
were  in  no  sense  voluntary.  It  is  proved  that  he  made 
them,  relying  on  the  lien  for  his  indemnity.  He,  indeed, 
was  not  compelled  to  make  them  by  any  duty  he  owed  the 
complainant,  but,  in  order  to  relieve  the  property  from  the 
paramount  lien  of  the  taxes  and  protect  it  for  himself 
against  the  consequences  thereof,  he  was  constrained  to 
make  them.  Having  thus  preserved  the  property  to  the 
complainant  as  well  as  himself,  he  is  entitled  to  equitable 
subrogation,  and,  under  the  circumstances,  a  cross-bill  is 
not  necessary  to  give  him  the  benefit  of  that  principle.  An 
answer,  indeed,  can,  as  a  general  rule,  pray  nothing  except 
to  be  dismissed  the  court.  But  there  are  cases  in  which  it 
may  properly  set  up  a  defence  in  the  nature  of  a  claim  for 
substantial  relief  against  the  complainant,  and  the  relief 
may  be  accorded  thereon.  Dayton  v.  Melick,  12  C.  E. 
Gr.  362. 

In  this  case,  where  the  proceeding  is  in  rem,  and  the  sub- 
sequent encumbrancer  sets  up  in  his  answer  a  paramount 
claim  for  expenses  necessarily  paid  to  save  the  property, 
where  no  exception  was  filed  to  his  answer,  and  he  has  taken 
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testimony  on  the  subject,  where  the  complainant  has  had  full 
opportunity  to  do  likewise,  and  the  cause  has  proceeded  to 
final  hearing,  it  would  not  be  just  to  deny  him  the  relief 
he  asks. 

Again,  it  is  within  the  power  of  the  court,  under  the  cir- 
cumstances, to  direct  that  a  cross-bill  be  filed,  if  necessary 
to  do  justice.     2  Dan.  Ch.  Pr.  1550. 

There  will  be  a  reference  to  a  master,  and  the  amount  to 
be  allowed  to  the  second  mortgagee  for  his  payment  for 
taxes  will  be  one  of  the  subjects  of  the  reference. 


Francis  Schuii 

v. 

The  Mayor  and  Common  Council  of  the  City  of  Newark. 

Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  F.  B.  Allen,  for  complainant. 
Mr.  Henry  Young,  for  defendants. 

The  Chancellor. 

It  is  admitted  and  agreed  by  the  counsel  of  the  parties, 
that  the  facts  in  this  case  bring  it  precisely  within  the  deci- 
sion of  the  court  of  errors  and  appeals  in  Bogert  v.  City  of 
Elizabeth,  12  C.  E.  Gr.  568.  On  that  admission  there  will 
be  a  decree  for  complainant  accordingly. 
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The   Board   of  Chosen   Freeholders   of   the   County  of 

Middlesex 

v. 

The  President  &c.  of  the   State  Bank  at  New  Bruns- 
wick. 

The  state  treasurer  of  New  Jersey,  being  informed  that  the  State 
Bank  at  New  Brunswick,  in  which  he  had  a  deposit  of  $33,900  of  state 
funds,  was  in  an  embarrassed  condition,  drew  on  that  fund,  and  depos- 
ited his  draft  for  collection  in  the  Trenton  Bank,  in  which  he  also  kept 
a  state  account.  The  amount  of  the  draft  was  credited  to  the  treas- 
urer, and  it  was  forwarded  for  collection  the  same  day,  received  by  the 
State  Bank  the  next  day,  charged  to  the  treasurer  and  credited  to  the 
Trenton  Bank.  At  one  o'clock  on  that  day  the  State  Bank  closed  its 
doors  on  account  of  insolvency,  and  is  now  in  the  hands  of  a  receiver. — 
Held,  that  the  Trenton  Bank  only  acted  as  a  collecting  agent  for  the 
accommodation  of  the  state,  in  the  matter,  and  was  not  chargeable 
with  the  loss  of  the  amount  of  the  draft;  but,  even  if  it  were  otherwise 
liable,  the  failure  of  the  treasurer  to  communicate  to  the  Trenton 
Bank  his  knowledge  or  information  of  the  failing  condition  of  the 
State  Bank,  would,  in  equity,  discharge  the  former  bank. 


On    application    by  petition   to   establish    the    rights   of 
parties. 

Mr.  J.  P.  Stockton,  attorney-general,  for  the  state. 

Mr.  B.  Gummere,  for  the  Trenton  Banking  Company. 

The  Chancellor. 

On  the  30th  of  March,  1877,  there  were  on  deposit  in  the 
State  Bank  at  New  Brunswick,  to  the  credit  of  the  treasurer 
of  the  state  of  New  Jersey,  $33,900  of  state  funds,  placed 
there  by  that  officer,  and  on  that  day  there  was  due  from 
that  bank  to  the  Trenton  Banking  Company  the  sum  of 
$432.50,  funds  subject  to  the  draft  of  that  company.  On 
that  day  the  state  treasurer,  having  been  informed  that  the 
31 
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State  Bank  was  in  an  embarrassed  and  precarious  condition, 
with  a  view  to  securing  part  of  his  deposit,  made  his  draft  on 
the  bank,  and  deposited  it  for  collection  with  the  Trenton 
Banking  Company,  with  which  he  had  an  account  as  a 
depositor  in  his  official  capacity.  The  banking  company  at 
once,  on  his  credit,  credited  his  account  with  the  amount  of 
the  draft,  and  the  same  day  forwarded  the  draft  to  the  State 
Bank  for  collection.  On  the  next  day  it  was  received  by 
that  bank  and  charged  to  the  treasurer,  and  credited  to  the 
banking  company,  but  at  one  o'clock  in  the  afternoon  of 
that  day  the  bank  ceased  business,  on  account  of  its  insolv- 
ency, and  closed  its  doors.  A  few  days  afterwards  it  was 
declared  insolvent  by  this  court,  and  a  receiver  appointed. 
The  banking  company  proved  its  claim  for  the  $432.50 
before  mentioned,  but  made  no  claim  for  the  amount  of  the 
draft. 

The  question  presented  is,  whether  it  or  the  state  shall 
prove  the  claim  for  the  amount  of  the  draft,  or,  in  other 
words,  whether  the  loss  to  be  sustained  in  respect  to  the 
amount  represented  b}'  the  draft  is  to  be  borne  by  the  state 
or  the  banking  company.  It  is  quite  clear  that  it  is  to  be 
borne  b}-  the  former.  The  amount  of  the  draft  was  cred- 
ited by  the  banking  company  to  the  treasurer,  on  the  credit 
of  the  latter  merely.  The  transaction  was  a  mere  collection 
for  the  accommodation  of  the  treasurer,  and  the  credit  was 
given  according  to  the  custom  of  banks  in  such  cases,  on 
the  obvious  understanding  that  if  the  draft  should  not  be 
collected  the  credit  should  be  cancelled.  No  liability  to  pay 
the  amount  of  the  draft  to  the  treasurer  was  incurred  by  the 
banking  company  in  the  premises,  except  in  case  of  failure 
to  discharge  its  duty  with  respect  to  collection.  It  did  not, 
by  the  credit  given  to  the  treasurer,  make  the  claim  its  own, 
or  in  anywise  guarantee  collection.  Under  the  circum- 
stances, it  was  the  mere  agent  of  the  treasurer  for  the  col- 
lection of  the  draft.  Morse,  on  Banks  3SS  ;  Nat.  Gold  Bank 
v.  McDonald,  51  Cat  64-  And  it  discharged  its  whole  duty 
in  the  collection.     It  did  not  wait  till  the  next  day,  but  fur- 
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warded  the  draft  on  the  same  day  on  which  it  was  received. 
It  is  not  alleged  that  it  anywise  failed  in  its  duty  as  an 
agent  for  collection.  But  if  it  had  incurred  liability  by  the 
mere  act  of  giving  the  credit,  the  fact  that  the  treasurer, 
when  he  deposited  the  draft,  did  not  communicate  to  the 
banking  company  that  which  he  knew  and  it  did  not  know, 
to  wit,  that  the  State  Bank  was  in  an  embarrassed  and  fail- 
ing condition,  would,  in  equity,  discharge  it  from  liability. 

Nor  will  the  fact  that  it  was  credited  with  the  amount  by 
the  State  Bank,  under  the  circumstances,  avail  to  charge 
the  banking  company  with  the  draft.  The  cre.dit  was  not 
a  payment.  Moreover,  it  was  made  by  the  officers  of  the 
State  Bank  at  a  time  when  they  must  have  known  of  the 
insolvency  of  their  bank,  and  that  it  would,  in  a  few  minutes 
afterwards,  comparatively,  close  its  doors  on  that  account, 
and  go  into  the  hands  of  a  receiver. 

The  debt  is  not  the  debt  of  the  banking  company,  but  of 
the  state,  and  may  be  proved  on  behalf  of  the  latter. 


David  H.  Noe 

v. 
Noah  T.  Noe. 


A  bill  was  filed  to  foreclose  a  mortgage  for  both  principal  and  inter- 
-est.  A  plea  thereto,  purporting  to  be  a  plea  to  the  whole  bill,  but  set- 
ting  up  a  defence  to  the  principal  of  the  mortgage  only, — Held,  bad, 
and  overruled. 


Bill  to  foreclose.     On  plea. 

Mr.  R.  E.  Chetwood,  for  the  plea. 

Mr.  G.  Berry,  for  complainant. 
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The  Chancellor. 

The  plea  sets  up  a  covenant  contained  in  the  mortgage, 
that,  should  Adeline  Noe,  the  wife  of  the  complainant,  sur- 
vive her  husband,  and  claim  any  dower  or  other  right  in 
the  mortgaged  premises,  and  recover  such  dower  or  right 
in  the  premises  by  due  process  of  law,  such  claim  or  recov- 
ery by  her,  or  the  amount  or  value  thereof,  should  be  credited 
by  the  complainant,  his  executors,  administrators  or  assigns, 
on  account  of  the  principal  sum  of  the  mortgage,  and  it 
avers  that  Adeline  Noe  is  still  living.  The  plea  is  to  the 
whole  of  the  bill.  It  does  not  extend  to  the  whole,  how- 
ever, but  only  to  the  right  to  recover  the  principal  of  the 
mortgage.  It  does  not  cover  the  right  to  the  interest.  It 
is,  therefore,  bad.  Beames  on  Pleas  1$,  Jf.3.  It  will  be 
overruled. 


Oliver  H.  P.  Emley  and  others 

v. 

Ezekiel  Mount  and  others. 

A  mortgage  of  $979  was  given  to  commissioners  in  partition,  on 
about  fifty-three  acres  of  land.  Their  vendee  sold  off,  in  separate 
tracts,  all  of  the  premises,  except  about  ten  acres,  subject,  however,  to 
the  mortgage.  He  then  sold  the  ten-acre  tract,  and  an  adjoining  tract 
of  eighteen  acres,  to  one  Stout,  for  $3,500,  with  an  assumption  of  the 
$979  mortgage.  Stout  afterwards  gave  a  mortgage  on  both  lots,  and 
then  sold  them.  On  foreclosure  of  the  $979  mortgage  against  the 
fifty-three  acres, — Held, 

(1)  That  Stout's  assumption  of  the  $979  mortgage  was  only  personal, 
and  does  not  bind  the  eighteen  acres  in  the  hands  of  his  mortgagee 
or  grantee. 

(2)  That  a  mortgagee's  right  to  proceed  in  equity  against  one  who 
has  assumed  to  pay  his  mortgage,  does  not  embrace  a  claim  to  the 
purchase-money  on  a  sale  of  the  mortgaged  premises,  or  to  the  ven- 
dor's lien  to  secure  it. 

(3)  That  a  defendant  cannot  set  up  such  claim  by  answer;  a  cross- 
bill is  necessary. 
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Bill  to  forclose.  On  final  hearing,  on  pleadings  and 
proofs. 

Mr.  M.  R.  Sooy,  for  complainant. 

Mr.  C.  E.  Hendrickson,  for  Durell,  Woodward  and  Mount. 

Mr.  F.  Voorhees,  for  Mrs.  Stevenson. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  given  to  the  com- 
plainants, Oliver  H.  P.  Emley,  Abraham  T.  Curtis  and 
Joseph  M.  Reeves,  commissioners  to  divide  the  real  estate 
of  Joseph  Hopkins,  deceased,  by  Nehemiah  Lamb,  March 
31st,  1854,  on  a  tract  of  land  of  about  fifty-three  acres,  in 
Burlington  county.  Subsequently,  in  1855,  Lamb  conveyed 
the  property  to  Ezekiel  Mount,  subject  to  the  mortgage,  and 
Mount  afterwards  conveyed  all  the  land,  except  a  tract  of 
about  ten  acres,  in  various  parcels,  to  different  persons,  at 
different  times,  subject  to  the  mortgage.  After  making 
those  conveyances,  he  conveyed  the  lot  of  about  ten  acres, 
with  another  lot  adjoining  it  of  about  eighteen  acres,  to 
George  Stout,  by  deed  dated  February  15th,  1867.  The 
consideration  of  that  deed  is  therein  declared  to  be  "$3,500, 
with  the  assumption  of  a  mortgage  of  about  $979,  held  by 
Joseph  M.  Reeves,  commissioner  in  trust  for  the  heirs  of 
Joseph  Hopkins,  deceased." 

The  mortgage  referred  to  wras  the  complainants'  mort- 
gage. On  March  25th,  1867,  Stout  gave  a  mortgage  for 
$1,500  and  interest,  on  that  property  (both  lots),  to  John  B. 
Ellis,  by  whom  it  was  assigned  to  Hannah  Stevenson,  one 
of  the  answering  defendants,  by  whom  it  is  now  held. 

The  only  question  discussed  on  the  hearing  was,  whether 
the  property  conveyed  by  Mount  to  Stout,  as  well  the  tract 
of  about  eighteen  acres  as  that  of  about  ten  acres,  is,  in 
equity,  primarily  liable  to  be  sold  to  pay  the  complainants' 
mortgage,  in  exoneration  of  the  property  previously  conveyed 
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by  Mount  subject  to  the  mortgage.  The  owners  of  the 
last-mentioned  property  claim  that  a  vendor's  lien  exists  in 
favor  of  Mount  on  all  of  that  property  conveyed  to  Stout, 
for  the  amount  of  that  mortgage,  to  the  benefit  of  which 
they  are  entitled,  in  exoneration  of  their  land,  and  that  the 
complainants  should  be  compelled,  in  equity,  to  have 
recourse  to  it  accordingly. 

The  bill  is  filed  to  foreclose  the  mortgage  on  the  tract  of 
fifty-three  acres  covered  by  it,  and  it  prays  no  other  relief. 

The  claim  to  the  benefit  of  the  vendor's  lien  is  set  up  by 
an  answer  filed  by  Edward  II.  Durell  and  Lorenzo  D.  Wood- 
ward, and  their  wives,  and  Mount.  Durell,  Woodward  and 
Mount  are  owners  of  parts  of  the  mortgaged  premises  which 
were  conveyed  previously  to  the  conveyance  to  Stout.  The 
Stout  property  was  conveyed  by  Stout  to  William  Price,  in 
1871,  and  Price  conveyed  it  to  Esaias  L.  Harris,  in  1872,  and 
he  conveyed  it,  in  1878,  to  Anna  K.  Lamb,  bj'  whom  it  is 
now  owned. 

That  Durell,  Woodward  and  Mount  cannot  obtain  the> 
relief  which  they  seek  by  their  answer,  is  entirely  clear. 
What  they  ask  is,  that  the  complainants  shall  be  required  to 
enforce  a  vendor's  lien  against  the  Stout  property  in  the 
hands  of  the  present  owners,  and  as  against  the  mortgage 
given  by  Stout.  The  assumption  by  Stout  did  not  bind  the 
land  not  covered  by  the  complainants'  mortgage.  It  did 
bind  him  personalty.  While  a  mortgagee  has  a  right  to 
proceed  in  equity  against  one  who  has  assumed  to  pay  his 
mortgage  to  indemnify  another  who  is  himself  liable  to  pay 
it,  he  has  obviously  no  right,  merely  as  mortgagee,  to  the 
purchase-money  on  a  sale  of  the  mortgaged  premises  by 
the  mortgagor  or  owner,  or  to  the  lien  to  secure  it.  Nor 
would  the  court  compel  the  complainants  to  have  recourse 
to  the  assumption.  And,  if  it  would,  the  pleadings  in  this 
case  are  not  sufficient  for  the  purpose.  A  cross-bill  would 
be  necessary. 

There  will  be  a  decree  in  accordance  with  the  views  above 
expressed. 
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Jacob  Hill,  jun.,  and  others 

v. 
Jacob  F.  Smith,  executor  &c. 

A  bill  by  the  widow  and  heirs  at  law  of  a  vendee,  to  compel  the  con- 
veyance of  woodlands,  paid  for  by  such  vendee,  was  filed  against  the 
surviving  executor  of  his  co-vendee,  in  whose  name  the  title  was  taken 
in  trust,  such  executor  having  a  naked  power  of  sale.  On  demurrer, — 
Held, 

(L)  That  the  personal  representative  of  the  vendee  was  not  a  neces- 
sary party  complainant,  because  all  the  purchase-money  had  been  paid. 

(2)  That  the  widow  of  the  vendee  was  a  necessary  party  complain- 
ant, because  she  was  entitled  to  dower  in  her  husband's  equitable 
estate  in  the  lands,  at  the  time  of  his  death. 

(3)  That  the  lands,  not  having  been  devised,  descended  to  the  co- 
vendee's  heirs  at  law,  who  hold  it  subject  to  the  power  of  sale  given  to 
the  executor,  and  were,  therefore,  necessary  parties  defendant. 

(4)  That  the  vendee,  having  paid  one-half  of  the  purchase-money, 
having  been  in  possession  for  more  than  forty  years  under  a  voluntary 
partition,  and  the  trust  of  his  co-vendee  being  shown,  the  complain- 
ants are  entitled  to  relief. 


Bill  for  relief.     On  general  demurrer. 
Mr.  M.  Wyekqff',  for  demurrant. 
Mr.  0.  Jeffery,  for  complainant. 

Tiie  Chancellor. 

The  bill  is  tiled  by  the  widow  and  heirs  at  law  of  John 
Hill,  deceased,  late  of  Warren  county,  to  compel  a  convey- 
ance of  certain  woodland  in  Hunterdon  county.  The  claim 
to  relief  is  based  on  the  following  facts  :  In  March,  1883, 
John  Hill,  now  deceased,  and  his  brother  Jacob,  and  John 
P.  Smith,  also  now  deceased,  agreed  to  buy  of  Dr.  Samuel 
Fowler  a  tract  of  woodland  of  about  thirteen  and  one-half 
acres  in  Hunterdon  county,  at  the  price  of  $19  an  acre,  and 
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it  was  agreed  by  and  between  the  Hills  and  Smith  that  the 
title  should  be  taken  by  the  latter,  and  that  then  he  would 
convey  one-half  of  the  property  to  them.  After  the  agree- 
ment was  made,  and  on  or  about  March  28th,  1833,  Dr. 
Fowler  conveyed  the  property  to  Smith.  The  conveyance 
was  taken  by  him  in  trust,  and  on  the  express  agreement,  to 
convey  half  of  the  property  to  the  Hills,  they  to  pay  him 
half  of  the  consideration  paid  to  Dr.  Fowler.  After  the 
deed  was  taken  by  Smith,  the  Hills  paid  him  half  of  the 
consideration  money,  according  to  the  agreement.  Subse- 
quently a  voluntary  partition  of  the  property  was  made  by 
them  and  him,  by  which  half  of  the  premises  was  designated 
and  set  oft"  to  them,  and  the  other  half  to  him.  The  Hills 
entered  into  possession  of  the  half  so  set  oft"  to  them. 
Jacob  Hill  subsequently  conveyed  his  interest  to  John  Hill. 
The  Hills  cut  and  carried  away  the  wood  from  the  property 
set  off  to  them,  at  their  pleasure,  during  Smith's  life-time 
(John  Hill  cut  off  all  the  timber),  and  the  heirs  at  law  of 
John  Hill  (he  died  in  1869)  have  ever  since  his  death 
enjoyed  the  right  of  entering  on  that  land.  Smith  died  in 
1838.  Those  of  the  complainants  who  are  the  heirs  at  law 
of  John  Hill,  now,  according  to  the  averments  of  the  bill, 
own  in  fee  the  part  assigned  to  the  Hills.  By  his  will 
Smith  gave  his  executors  power  to  sell  land,  but  they  have 
not  sold  the  property  in  question.  One  of  his  executors  is 
dead.     The  suit  is  brought  against  the  survivor. 

The  demurrant  assigns  the  following  causes  of  demurrer  : 
First — That  the  bill  lias  no  equity.  Second — Defect  of 
parties  complainant.  He  insists  that  Jacob  Hill  and  the 
personal  representatives  of  John  Hill  should  be  parties  com- 
plainant. Third — That  there  is  an  unnecessary  party  com- 
plainant, the  widow  of  John  Hill.  Fourth — That  there  is 
a  defect  of  necessary  parties  defendant.  He  insists  that  the 
heirs  at  law  of  John  P.  Smith  should  be  defendants. 

The  bill  has  equity.  The  case  shows  an  agreement  to 
convey  on  receipt  of  purchase-money,  which  has  been  paid, 
and   full  possession  of  the   land  given  by  the  vendor  to  the 
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vendee  accordingly,  and  kept  till  this  time  ;  a  voluntas 
partition  between  the  vendor  and  the  vendee,  and  an  exclu- 
sive enjoyment  by  the  latter  of  his  share  assigned  to  him 
therein  accordingly,  and  his  use  thereof  to  the  extent  of 
cutting  off,  for  his  own  use,  all  the  wood  and  timber  from 
it,  in  which  its  chief  value  consisted.  The  delay  in  bring- 
ing suit  is  not,  under  the  circumstances,  a  bar  to  the  com- 
plainants' claim.     Pomeroy  on  Cont.  §  4.O4.. 

The  personal  representative  of  John  Hill  is  not  a  neces- 
sary party.  The  purchase-money  has  been  paid  in  full. 
Jacob  Hill  conveyed  his  interest  in  the  property  to  John. 
The  assignment  of  his  interest  appears  from  the  bill  to  have 
been  absolute.  He  is,  therefore,  not  a  necessary  party. 
Pomeroy  on  Cont.  §  4.87. 

The  widow  of  John  Hill  is  a  necessary  party.  She  has  a 
right  to  dower  in  the  equitable  estate  to  which  her  husband 
was  entitled  at  his  death. 

The  power  of  sale  given  to  Smith's  executors  appears  to 
be  a  naked  power.  The  land  in  question  does  not  appear 
to  have  been  devised.  The  title  to  it  descended,  on  the 
death  of  Smith,  to  his  heirs  at  law,  who  hold  it  subject  to 
the  power  of  sale  given  to  his  executors.  Romaine  v.  Hen- 
drickson,  9  C.  E.  Gr.  231,  and  cases  there  cited.  The  heirs 
at  law  are,  therefore,  necessary  parties  to  this  suit. 

The  demurrer  will  be  allowed  for  want  of  necessary  par- 
ties defendant. 


Grace  V.  Cook 

v. 
Walter  I.  Cook. 


1.  Where  a  husband,  who  had  the  same  venereal  disease  twice  before 
his  marriage;  and  shortly  after  his  marriage  consorted  with  at  least 
one  lewd  woman  ;  and  his  physical  condition  was  such  as  to  render  it 
extremely  probable  that  he  was  again  infected,  had  intercourse  with 
his  wife,  and  thereby  communicated  the  venereal  disease  to  her, — 
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Held,  that  he  was  guilty  of  extreme  cruelty,  and  a  divorce  was  decreed 
therefor. 

2.  Evidence  of  the  defendant's  association  with  abandoned  women, 
after  his  marriage,  and  before  he  communicated  the  disease  to  his  wife, 
is  relevant,  because  it  shows  that  he  had,  as  he  must  have  known, 
exposed  himself  to  liability  to  contract  venereal  disease,  and,  therefore, 
being  diseased  (though  professing  not  to  have  known  that  his  malady 
was  the  venereal  disease),  that  he  was  reckless  in  having  intercourse 
with  his  wife,  with  knowledge  of  his  condition,  shortly  afterwards. 


Bill  for  divorce  a  mensa  ct  thoro.  On  final  hearing  on 
pleadings  and  proofs. 

Mr.  Isaac  i?.  Wilson,  for  complainant. 

Mr.  J.  Buchanan  and  Mr.  E.  T.  Green,  for  defendant. 

The  Chancellor. 

The  parties  to  this  suit  were  married  August  11th,  1878. 
They  were  both  residents  of  this  state  at  the  time,  and  have 
been  ever  since.  About  the  23d  of  September,  following  the 
date  of  the  marriage,  the  complainant  found  herself  seriously 
diseased  with  a  complaint  which  proved  to  be  syphilis.  She 
had  contracted  it  from  the  defendant  in  the  course  of  their 
connubial  relations.  The  physician  whom  she  first  called 
(she  called  him  on  the  23d)  appears  not  to  have  discovered 
the  character  of  her  disease  (or,  if  he  discovered  it,  did  not 
inform  her  of  it),  but  told  her  it  was  a  severe  cold.  Two 
days  afterwards,  she  called  another,  Dr.  Phillips,  who  sub- 

Note. — Contracting  a  venereal  disease  is  sufficient  cruelty  on  the 
husband's  part  to  justifv  a  divorce  (Canjield  v.  Canfield,  34  Mich.  519  ; 
West.  Jur.  Sept.  1874;  1  Cent.  L.  J.  579  ;  see  Mount  v.  Mount,  2  Mc<\irt. 
162 ;  Jones  v.  Jones,  3  C.  E.  Gr.  83)  ;  and  its  communication  to  his  wife 
[N.  v.  N.,  8  Sw.  &  Prist.  234.  See  Long  v.  Long,  2  Hawks  189);  or 
afterwards  attempting  to  force  his  wife  to  his  bed  (Popkin  v.  Popkin,  1 
Hagg.  783,  note)  ;  but  the  fact  that  the  wife  was  infected,  and  that  she 
had  not  been  unchaste  before  marriage  or  unfaithful  afterwards,  there 
beinji  no  proof  that  the  husband  had  ever  suffered  from  the  disease, 
is  not  sufficient  (Morphea  v.  Morphea,  L.  P.  [1  P.  cfc  D.)  702.  See  Collett 
v.  Collett,  1  Curteis  686. 
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sequently  made  a  careful  examination,  and  ascertained  the 
true  nature  of  the  malady.  He  did  not,  however,  become 
positively  convinced  of  it  until  the  12th  or  13th  of  October. 

The  parties  were  living  at  the  American  House,  in  Tren- 
ton. About  the  27th  of  September  the  defendant  left  the 
room  which,  up  to  that  time  had  been  occupied  by  them, 
and  went  to  another,  to  accommodate  a  young  lady  friend 
of  the  complainant,  who  came  to  nurse  her  in  her  illness. 
On  the  29th  of  September  that  lady  was  temporarily  absent, 
and  her  place  as  nurse  was  taken  by  another  woman.  On 
that  night  the  defendant  returned  to  his  wife's  room,  and, 
expelling  the  nurse  therefrom,  occupied  the  same  bed  with 
his  wife  for  the  night.  That  appears  to  have  been  the  last 
of  their  connubial  intercourse. 

The  complainant,  although  not  suspecting  what  was  the 
character  of  the  disease  with  which  she  was  suffering, 
believed  that  she  had  contracted  it,  whatever  it  was,  from 
her  husband.  She  told  the  physician  whom  she  first  called, 
that  she  thought  she  had  some  disease  which  her  husband 
had  communicated  to  her,  as  her  clothing  bore  the  same 
indications  as  his,  and  he  was  taking  medicines,  and  using 
an  instrument,  which  she  described  and  showed  to  the  phy- 
sician. After  ascertaining  the  nature  of  her  complaint,  she 
refused  longer  to  live  with  her  husband,  and,  subsequently, 
filed  her  bill  for  a  divorce  from  bed  and  board,  for  extreme 
cruelty.  The  fact  that  her  disease  is  syphilis,  and  that  she 
contracted  it  from  her  husband,  is  not  denied. 


As  to  fraudulent  concealment  of  disease  by  the  wife,  see  Meyer  v. 
Meyer,  49  How.  Pr.  311. 

To  openly  consort  with  lewd  women  is  cruelty  (McClung  v.  Mc Clung, 
1^0  Mich.  493)  ;  or  living  in  adultery  with  a  servant  (Cartwright  v.  Cart- 
wright,  IS  Tex.  643 ;  Gholston  v.  Gholston,  31  Ga.  625 ;  Clapp  v.  Clapp,  97 
Mass.  531 ;  Thompson  v.  Thompson,  10  Rich.  Eq.  416.  See  Miller  v.  Miller, 
78  N.  C.  102;  Little  v.  Little,  63  N.  C.  22;  Hair  v.  Hair,  10  Rich.  Eq. 
163);  or  an  attempt  to  debauch  a  servant  [Pnpkin  v.  Popkin,  1  Hagg. 
738,  note  (a).  See  Anthony  v.  Anthony,  1  S10.  it  Trist.  594) ',  or  a  step- 
daughter [Barber  v.  Barber,  7  West.  L.  J.  277)  ;  or  a  false  charge  of  an 
incestuous  connection  [Bray  v.  Bray,  1  Hagg.  163.  See  Thomas  v.  Thomas, 
2  Cold w.  123)  ;  or  a  husband  publicly  treating  his  wife  as  a  prostitute 
[Milner  v.  Milner,  4  Sw.  &  Trist.  24O)'.— Rep. 
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The  defendant  alleges,  however,  that  he  was  unaware 
that  he  was  affected  with  the  disease.  It  is  quite  clear  from 
the  evidence  that,  at  the  time  when  he  communicated  the 
disorder  to  his  wife,  he  was  so  seriously  affected  with  a 
venereal  disease,  that  he  had  consulted  his  physician  on  the 
subject,  and  was  taking  appropriate  medicines  and  applying 
the  necessaiy  remedies.  His  wife  discovered  appearances 
of  disease  (sores)  on  his  back,  while  he  was  in  the  act  of 
changing'  his  clothing  on  retiring  to  bed  with  her  about  ten 
days  before  she  was  affected  with  her  illness.  She  ques- 
tioned him  in  regard  to  them,  and  he  answered  that  he  had 
the  hives.  Knowing  no  better,  she  was  satisfied  with  the 
explanation.  He  testifies  that  his  physician,  before  men- 
tioned, did  not  tell  him  what  his  disease  was,  but  told  him 
that  he  had  the  hives,  and  he  adds  that  they  showed  them- 
selves on  his  wrists.  The  physician,  however,  who  was 
sworn  as  a  witness  in  the  cause,  does  not  corroborate  him, 
but,  on  the  other  hand,  says  he  supposed  the  defendant  was 
suffering  from  secondary  syphilis,  and  prescribed  for  him 
accordingly. 

The  defendant  admits,  and  it  appears  otherwise  by  the 
evidence,  that  he  was  at  the  same  time  affected  in  his 
genital  organs  with  a  complaint,  a  discharge  which  he 
says  he  supposed  was  caused  by  weakness  there,  arising 
from  injuries  by  accidents,  which  he  states  had  occurred  a 
long  time  before;  and  it  is  proved  that  he  was  making 
use  of  medicines  and  other  remedies  for  a  private  disease, 
and  was  endeavoring  to  conceal  the  fact  that  he  had  such 
disorder.  It  cannot  be  doubted  that  he  knew,  on  the  occa- 
sion on  which  his  wife  contracted  the  disease  from  him, 
that  he  had  syphilis.  He  was  no  stranger  to  the  disorder, 
for  he  admits  that  he  had  had  it  twice,  once  in  1874  and 
again  in  1875.  Taking  into  consideration  the  fact  that  he 
had  had  the  venereal  disease  twice;  that  he  had  associated 
with  at  least  one  lewd  woman  a  very  short  time  after  his 
marriage,  and  that  his  physical  condition  was  such  as  to 
render  it  extremely  probable  that  he  was  again  infected,  it 
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was  his  duty  to  abstain  from  connubial  intercourse  with  his 
wife,  at  least  until  after  lie  had  been  assured  by  competent 
medical  authority  that  her  health  would  not  be  endangered 
thereby. 

If  a  husband,  knowing  that  he  is  in  such  a  state  of  health 
that,  by  having  connection  with  his  wife,  he  will  run  the 
risk  of  communicating  venereal  disease  to  her,  recklessly 
has  connection  with  her  and  thereby  communicates  the  dis- 
ease to  her,  he  is  guilty  of  cruelty,  and  the  presumption  is 
that  he  knew  his  own  state  of  health  and  the  probable 
result  of  the  connection.  Boardman  v.  Boardman,  L.  R. 
(2  P.  ^  D.)  S3S;  Brown  v.  Brown,  Id.  46;  Bisk  on  Marr.  $ 
Div.  §  735  ;  0 v.  C ,  28  E.  L.  $>  E.  603. 

The  proof  of  the  willfulness  of  the  act  may  reasonably  be 
sought  in  surrounding  circumstances,  in  the  condition  of 
the  husband  and  the  probabilities  of  the  case  after  such 
explanations  as  he  may  offer.     Brown  v.  Brown,  ubi  supra. 

"I  hardly  think  it  necessary,"  says  Dr.  Lushington,  in 
Ciocci  v.  Ciocci,  26  E.  L.  £  E.  604,  611,  "  to  inquire  whether 
there  is  evidence  of  his  (the  husband's)  having  been  warned 
of  the  danger,  if  he  married  in  the  state  in  which  he  is 
clearly  proved  to  have  been,  for  I  am  of  opinion  that  common 
sense,  ordinary  experience — I  speak  not  of  higher  motives — 
must  have  suggested  to  him  the  probable  consequences,  the 
consequences  likely  to  result  in  the  ordinary  course  of 
things,  from  marriage  under  the  circumstances  proved  to 
have  existed ;  and  if  this  were  a  point  necessary  to  be  deter- 
mined, I  should  hold,  and  without  doubt,  that  if  a  man 
married  under  such  circumstances  (having  had  venereal  dis- 
ease for  some  time  immediately  prior  to  the  marriage,  and, 
though  in  a  convalescent  condition,  not  entirely  cured)  and 
communicated  to  his  wife  the  venereal  disease,  it  was,  to 
use  the  mildest  term  applicable  to  such  conduct,  such  utter 
recklessness  of  the  health  and  comfort  of  his  wife,  that  if  he 
did  communicate  such  disease,  he  was  guilty  of  cruelty  in 
the  eye  of  the  law,  and  I  should  hold  this  upon  the  princi- 
ple that  whoever  does  an  act  likely  to  produce  injury,  and 
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the  injury  follows,  can  never  excuse  himself  by  saying  that 
he  hoped  a  probable  consequence  might,  by  some  peculiar 
good  fortune,  not  follow." 

In  the  case  in  hand,  the  parties  were  married,  as  before 
stated,  on  the  11th  of  August.  Within  about  a  month 
afterwards,  the  defendant's  condition  of  body  was  such  as  to 
attract  the  attention  of  his  wife  to  the  venereal  sores  upon 
it.  He,  according  to  his  own  statement,  was  affected  with 
an  active  disease  of  his  genital  organs,  which  he  attributed 
to  an  infirmity  arising  from  past  injury  of  the  parts.  He 
was  consulting  his  physician  for  his  disorder,  whatever  it 
was.  It  does  not  appear  but  that  he  was  affected  by  the 
venereal  disease  when  he  was  married.  His  physician  says 
he  cannot  speak  positively  on  the  subject,  but  his  impres- 
sion is  that  he  treated  him  for  secondary  syphilis  in  its 
latter  stage.  The  sores  on  his  back  indicated  the  presence 
of  the  disorder  in  an  active  state.  The  physician  was  the 
same  who  had  treated  him  in  1874  and  1875  for  syphilis. 
He  appears  to  have  made  no  examination  of  the  defendan" 
when  the  latter  came  to  him  in  1878. 

Nor  has  the  defendant  established,  by  the  medical  testi 
mony  he  has  adduced,  the  proposition  that  one  who  ha* 
been  cured  of  syphilis  is  ever  afterwards  proof  against  it 
On  the  other  hand,  the  proof  is  to  the  contrary.  Indeed, 
the  defendant  himself  swears  that  he  had  that  disease  twice, 
and  he  says  that,  to  all  appearances,  he  was  cured  both  times. 

There  is  further  and  conclusive  evidence  of  willfulness  in 
the  language  addressed  by  the  defendant  to  the  complain- 
ant, after  she  had  been  infected,  as  she  knew,  from  contact 
with  him,  and  before  she  had  become  aware  of  the  nature 
of  her  complaint.  She  swears  that  he  told  her  on  Saturday 
evening,  October  12th,  speaking  of  one  Kitty  Ingleton,  who 
was  supposed  to  be  dying  (and  with  whom,  before  his  mar- 
riage, the  defendant  appears  to  have  consorted),  that  he 
wished  he  had  never  left  that  woman  ;  and  when  the  com- 
plainant replied  that  she  wished  he  had  not,  because,  if  he 
had   not,  she  (the  complainant)   would   not  theu   be  pros- 


5  Stew.]  MAY  TERM,  1880.  481 

Bellows  v.  Wilson. 

trated  with  that  disease,  he  rejoined  that  it  did  not  make  any 
difference,  for  he  would  grant  her  a  divorce  if  she  wanted 
one,  and  added  that  he  had  given  her  something  she  could 
not  soon  get  rid  of. 

The  complainant's  physician  (Dr.  Phillips)  testifies  that 
while  he  was  attending  her,  and  before  he  had  informed 
her  that  she  was  affected  with  venereal  disease,  the  defend- 
ant charged  him  with  having  told  her  that  she  had  venereal 
disease,  and  that  the  defendant  had  communicated  it  to 
her.  This  Dr.  Phillips  denied,  for  he  had  not  then  informed 
her  what  the  nature  of  her  malady  was.  It  appears  from 
that  conversation  that  the  defendant  knewr  the  nature  of  the 
complainant's  disorder  before  she  had  been  informed  of  it. 

The  defendant's  counsel  insists  that  the  testimony  in 
reference  to  the  defendant's  association,  after  his  marriage, 
with  women  of  abandoned  character,  is  irrelevant.  But  the 
objection  is  not  well  taken  ;  the  evidence  is  competent  to 
show  that  the  defendant,  after  his  marriage,  and  just  before 
he  infected  his  wife,  exposed  himself  to  the  liability  to  con- 
tract venereal  disease,  and  therefore  was,  under  the  circum- 
stances, reckless  in  having  connection  with  her,  with  the 
knowledge  which,  he  admits,  he  had  of  his  condition. 

There  will  be  a  decree  of  divorce  from,  bed  and  board, 
with  alimony  and  counsel  fees. 


Sarah  Bellows  and  others 
v. 

Jacob  Wilson  and  others. 


In  a  suit  under  the  quia  timet  act  (Rev.  p.  11S9),  the  pleadings  did  not 
allege  that  the  proceedings  under  which  the  adverse  title  was  claimed 
were  taken  under  a  void  law,  but  merely  that  every  step  of  those  pro- 
ceedings was  without  warrant  ol  law.  Relief  was  denied  on  the  ground 
that  it  did  not  appear  that  the  complainants  had  not  a  complete  and 
adequate  remedy  at  law. 
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Bill  to  remove  cloud  from  title.     On  general  demurrer. 
Mr.  B.  A.  Vail,  for  the  demurrants. 
Mr.  S.  D.  Dillaye,  for  complainant. 

The  Chancellor. 

The  bill  states  that  the  complainants  are  possessed  of  and 
own  in  fee  certain  land  in  Woodbridge  township,  in  the 
county  of  Middlesex,  and  that  a  certain  illegal  certificate 
of  sale  thereof  was  given  by  the  township  of  Woodbridge, 
through  its  officers,  in  June,  1877,  and  is  now  held  by  the 
defendants,  Clark,  Wilson  and  Graham,  by  assignment,  and 
that  the  township  committee  of  that  township,  in  August 
of  the  same  year,  gave  to  Clark,  Wilson  and  Graham  a 
lease  for  the  property  for  one  hundred  years  from  August 
9th  in  that  year. 

It  appears,  by  the  statements  of  the  bill,  that  the  certifi- 
cate and  lease  were  given  in  pursuance  of  sales  made  for 
non-payment  of  taxes  assessed  on  the  property,  and  it  is  dis- 
tinctlv  averred  that  those  sales  and  the  certificate  and  lease 
are  utterly  illegal.  The  bill  states  that  the  land  was  not 
assessed  to  the  owners;  that  no  tax  was  demanded  nor  any 
notice  of  any  given ;  that  in  the  assessment  there  was  no 
description  of  the  land  which  in  anywise  designated  it ; 
that,  from  the  inception  of  the  proceedings  to  assess  the 
lands  to  the  sale  thereof,  no  single  step  was  in  compliance 
with  the  statutes  relating  to  taxes;  and  the  bill  charges  that 
the  certificate  and  lease  are  in  no  way  justified  by  the 
statutes,  and  that  legally  they  convey  no  title.  It  also 
states  that  no  suit  is  in  progress  to  test  the  title,  and  it 
offers  to  pay  the  taxes  assessed,  as  this  court  may  direct. 

The  bill  is  manifestly  framed  under  the  act  "to  compel 
the  determination  of  claims  to  real  estate  in  certain  cases, 
and  to  quiet  the  title  to  the  same"  (lieu.  p.  1189).  But  it 
is  quite  clear  that  the  case  does  not  fall  within  that  act  as 
construed  by  the  court  of  last  resort  in  Jersey  City  v.  Lem- 
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beck,  4-  Stew.  Eq.  255.  The  complainants  Lave  a  complete 
protection  at  law.  They  do  not  allege  that  the  proceedings 
under  which  the  adverse  title  is  claimed  were  taken  under 
a  void  law,  but  allege  that  every  step  of  the  proceedings 
under  which  the  tax  title  is  claimed  was  without  warrant 
of  law.  Nor  is  it  even  suggested  that  there  is  no  adequate 
legal  remedy,  nor  could  such  suggestion  have  been  truly 
made ;  for  the  law  of  1869  {Rev.  p.  104-5  §  15)  provides  that 
the  proceedings  on  which  declarations  of  sale  of  land  for 
non-payment  of  tax  are  founded,  may  be  reviewed,  by  cer- 
tiorari or  other  proper  proceedings,  in  the  supreme  court  or 
circuit  court  at  any  time. 

The  demurrer  will  be  allowed. 


John  F.  Franz 

v. 

Martha  J.  Franz. 


Divorce  refused,  because  there  was  no  satisfactory  evidence  of  adul- 
tery, or  of  residence,  aside  from  the  husband's  testimony. 


Bill  for  divorce. 


The  Chancellor. 


The  bill  charges  adultery  with  two  persons,  whose  names 
are  mentioned,  and  with  another  whose  name  is  unknown. 
There  is  no  proof  of  the  adultery  with  the  two  former, 
except  the  testimony  of  the  complainant  himself,  which  is 
incompetent.  Aud  as  to  the  adultery  with  the  person 
unknown,  the  only  evidence  on  the  subject  is  the  testimony 
of  two  witnesses,  one  of  whom  says  she  saw  the  defendant 
at  a  German  festival,  under  circumstances  calculated  to 
32 
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excite  suspicion  as  to  the  propriety  of  her  conduct,  but  no 
more.  Nor  is  there  any  proof  as  to  the  residence  of  the 
parties,  or  either  of  them,  except  that  of  the  complainant, 
and  he,  under  the  statute,  is  not  competent  to  prove  it  or 
anything  except  the  marriage. 
The  bill  will  be  dismissed. 


Georgia  B.  Crater 

v. 
M.  Henry  Crater. 


An  order  was  granted  to  show  cause  why  a  defendant's  share,  as  an 
heir  at  law,  of  moneys  in  the  hands  of  commissioners  in  partition  of 
his  father's  lands,  should  not  be  applied  to  the  payment  of  a  fee  of 
complainant's  counsel,  such  payment  having  been  previously  ordered. — 
Held,  that,  such  share  appearing  to  have  been  bona  fide  assigned,  it 
could  not  be  reached  ;  nor  (of  course)  could  the  bona  fides  or  consider- 
ation of  the  assignment,  to  the  same  person,  of  a  legacy  to  the  defend- 
ant from  his  uncle,  be  tried  in  this  proceeding. 


On  order  to  show  cause. 

Mr.  S.  H.  Baldioin,  for  complainant. 

Mr.  J.  H.  Neighbor,  for  Elias  Crater. 

The  Chancellor. 

Under  an  order  to  show  cause  why  the  defendant's  share, 
as  one  of  the  heirs  at  law  of  his  father,  of  money  in  the 
hands  of  a  commissioner  in  partition,  should  not  be  applied 
to  the  payment  of  a  counsel  fee  ordered  to  be  paid  to  the 
complainant's  counsel  in  this  suit,  testimony  has  been  taken 
to  establish  the  defendant's  right  not  only  to  that  money, 
but  also  to  a  share  of  a  legacy  under  his  deceased  uncle's 
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will.  He  appears  to  have  assigned  his  interest  in  the  first- 
mentioned  money  to  his  brother  Elias  Crater,  by  assignment 
dated  February  14th,  1877,  and  the  other  interest  to  the 
same  person,  by  two  assignments  (one  confirmatory  of  the 
other),  dated  respectively  March  11th  and  April  3d,  1879. 
The  complainant  insists  that  the  last-mentioned  two  assign- 
ments are  fraudulent,  and  that  the  first,  though  absolute  on 
its  face,  and  for  the  consideration  of  $200,  was,  in  fact, 
merely  by  way  of  mortgage  to  secure  to  the  assignee  that 
sum,  with  interest  thereon.  A  considerable  amount  of  tes- 
timony has  been  taken,  under  the  order,  on  these  points. 

The  object  of  the  order  was  to  reach  money,  due  the 
defendant,  in  the  hands  of  the  commissioner,  and  if  it  had 
appeared  that  it  had  been  assigned  by  a  merely  colorable 
assignment,  made  for  the  purpose  of  defeating  the  order  of 
the  court  for  the  payment  of  the  counsel  fee,  such  assign- 
ment would  not  have  stood  in  the  way  of  an  order  to  reach 
and  apply  the  money.  It  appears,  however,  that  the  assign- 
ment is  not  of  that  character.  The  assignee  claims  that, 
under  it,  he  is  entitled  absolutely  to  the  share,  and  has  been, 
ever  since  the  date  of  the  assignment.  No  order  will  be 
made  in  this  proceeding  adversely  to  him,  as  to  that  money. 
And,  as  to  the  other  assignments,  the  bona  fides  and  consid- 
eration of  them  obviously  cannot  be  tried  in  this  proceeding 

The  order  to  show  cause  will  be  discharged,  with  costs. 


Elias  S.  Williams  and  others 

v 
Thomas  E.  Allen  and  others. 

A  statute  was  passed  in  1868,  authorizing  certain  owners  of  swamp 
and  low  lands  to  elect  three  persons,  styled  managers,  who  were  to 
estimate  the  cost  of  draining  such  lands,  including  the  deepening  of 
natural  water-courses,  the  purchase  of  a  designated  mill  property,  and 
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the  removal  of  the  dam  thereon,  and  surveys  and  any  other  inciden- 
tal, legitimate  expenses,  and  to  assess  the  amount  on  the  several  land 
owners,  according  to  the  benefits  received.  The  managers  made  the 
estimates,  purchased  the  mill  property,  and  carried  out  the  act  so  far 
as  they  could,  until  interrupted  by  an  injunction,  and  afterwards,  in 
1870,  the  statute  was  repealed,  saving  all  rights.  Some  of  the  land 
owners  had  paid  their  assessments,  the  validity  of  those  of  others  had 
been  established  at  law,  but  the  managers'  successors  refused  to  pro- 
ceed.— Held,  that  the  unpaid  assessments  were,  under  the  circum- 
stances, enforceable  in  equity,  and  that  the  original  managers  could 
come  into  equity  for  an  accounting  of  the  sums  expended  and  received 
by  them,  and  to  be  re-imbursed  for  any  excess  of  the  former  on  the 
latter  from  the  assessments  of  the  delinquent  land  owners,  and  the 
enforcement  thereof  against  their  lands. 


Bill  for  relief.     On  general  demurrer. 
Mr.  B.  Williamson,  for  the  demurrer. 
Mr.  H.  C.  Pitney,  for  complainants. 

The  Chancellor. 

The  bill  is  filed  to  enforce  the  lien  of  certain  assessments 
made  by  Elias  R.  Williams,  Elijah  P.  Oliver  and  Joseph 
Blake  (the  last  two  are  both  now  deceased),  under  the  act 
entitled  "An  act  to  enable  the  owners  of  swamps  and 
marshy  lands  lying  on  the  upper  Passaic,  and  its  tributaries, 
in  the  counties  of  Morris  and  Somerset,  to  drain  the  same,"' 
approved  April  21st,  1868. 

Under  the  act,  those  persons  were  duly  elected  managers, 
on  the  1st  day  of  June,  1868,  and  three  days  afterwards  they 
took  the  oath  of  office,  and  subsequently  duly  entered  on 
the  discharge  of  their  duties.  The  act  made  it  their  duty, 
as  soon  as  practicable  after  being  notified  of  their  election 
and  taking  the  oath,  to  ascertain,  in  such  manner  as  they 
might  judge  most  effectual  and  advisable,  what  quantity  of 
land  in  the  townships  of  Passaic  and  Chatham,  in  the  county 
of  Morris,  and  Bernards,  in  the  county  of  Somerset,  which 
were  then  wet  and  marshy,  and  needed  to  be  drained,  could, 
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in  their  judgment,  be  effectually  drained  by  the  removal  of 
the  obstructions,  either  natural  or  artificial,  which  existed 
in  the  Passaic  river  between  Osborn's  mill-dam  and  David- 
son's bridge,  or  in  the  tributaries  which  emptied  into  the 
river  between  those  points,  or  by  widening,  deepening  or 
straightening  the  channel  of  the  river  and  those  tributaries, 
and  to  have  a  map  or  maps  of  that  land  prepared,  showing 
the  names  of  the  different  owners  thereof,  and  the  quantity 
owned  by  each,  so  far  as  they  could  ascertain  ;  a  copy  of 
which  map  or  maps  was  to  be  filed  by  them,  as  soon  as  com- 
pleted, in  the  office  of  the  clerk  of  each  of  the  counties  of 
Morris  and.  Somerset,  there  to  remain  as  a  public  record ; 
and  for  those  purposes  they  were  authorized  to  employ  one 
or  more  competent  surveyors  or  engineers,  and  such  other 
assistants  and.  agents  as  they  might  think  necessary. 

The  act  further  provided,  that  it  should  be  the  duty  of 
the  managers,  as  soon  as  the  surveys  and  maps  should,  have 
been  made  and  filed,  to  make  an  estimate,  according  to 
their  best  judgment,  of  the  cost  of  removing  the  obstruc- 
tions in  the  river  and  its  tributaries,  and  of  widening,  deep- 
ening and  straightening  the  channels  thereof,  if  such 
straightening,  widening  and  deepening  should,  in  their 
opinion,  be  required ;  and  that,  having  made  such  estimate, 
they  should  at  once,  and  before  commencing  to  remove  the 
obstructions,  assess  the  amount  thereof,  together  with  the 
amount  expended  in  making  the  surveys  and  maps,  and  a 
sufficient  additional  amount  to  pay  for  their  own  services, 
and  the  actual  cost  of  procuring  the  law,  not  to  exceed  $300, 
upon  the  owners  of  the  land  included  in  their  surveys, 
according  to  their  judgment  of  the  benefit  which  would 
accrue  to  each  of  those  owners  by  the  draining  of  the  lands, 
and  should  give  them,  where  they  could  be  found  in  this 
state,  notice  thereof  in  writing,  and  require  payment  within 
one  month  from  the  time  of  giving  notice.  Copies  of  the 
assessment  were  to  be  filed,  also,  in  the  offices  of  the  clerks 
of  the  counties  of  Morris  and  Somerset,  and  the  act  pro- 
vided that  the  assessments  should  be  a  lien  upon  the  lands 
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until  paid  or  discharged  by  due  process  of  law.  It  further 
provided,  that  whenever  the  managers  should  require  any 
money  to  pay  the  expenses  incident  to  their  trust,  or  to  pay 
any  award  made  in  pursuance  of  the  act,  and  the  money- 
should  not  be  in  hand,  they  should,  from  time  to  time,  as 
required,  make  an  assessment  on  the  owners  of  the  lands 
embraced  in  their  surveys  and  maps,  in  proportion  to  the 
quantity  of  land  owned  by  each,  and  the  benefit  which,  in 
their  judgment,  each  would  receive,  and  should  give  to  such 
owners  notice  of  such  assessments,  in  writing,  and  should 
also  file  in  the  offices  of  the  clerks  of  the  counties  of  Morris 
and  Somerset  copies  of  those  assessments,  which  should 
remain  a  lien  on  the  property  of  such  owner  until  paid  or 
otherwise  discharged  by  due  course  of  law,  and  that  if  any 
such  assessment  should  remain  unpaid  for  thirty  days  after 
such  notice,  the  managers  should,  by  notice  signed  by 
them,  and  set  up  at  live  public  places  in  the  township  where 
the  land  might  lie.  and  by  publishing  it  in  a  newspaper 
published  in  the  county,  for  at  least  four  weeks  prior  to  the 
day  of  sale,  advertise  the  lands  for  sale  at  such  place  as  they 
might  direct,  and  at  the  time  and  place  appointed  should 
publicly  sell  the  lands  of  the  persons  so  assessed  which 
might  be  included  in  their  survey  and  maps,  for  the  shortest 
term  for  which  any  person  would  agree  to  take  the  same, 
in  consideration  of  the  payment  of  the  assessments,  with 
interest  and  costs. 

The  act  authorized  the  managers  to  negotiate  with  the 
owner  or  owners  of  the  property  known  as  (according  to 
the  language  of  the  act)  the  Dennis  mill  property,  consist- 
ing of  about  fourteen  acres  of  land,  and  the  water-power, 
mills  and  other  buildings  thereon,  for  the  purchase  thereof, 
and,  in  case  they  could  agree  with  the  owner  or  owners  of 
that  property,  to  buy  it  and  pay  for  it  out  of  money  raised 
by  assessments;  and  they  were  also  empowered  to  sell  at 
public  or  private  sale  and  convey  any  of  the  land  or  build- 
ings of  that  property  which  might  not  be  needed  for  the 
purposes  of  the  act. 
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After  they  were  elected  and  had  taken  their  oath  of  office, 
the  managers  entered  on  the  discharge  of  the  duties  of 
their  office,  and,  according  to  the  directions  of  the  act,  pro- 
ceeded to  ascertain  what  land  could,  in  their  judgment,  be 
effectually  drained  by  the  removal  of  the  obstructions 
referre'd  to  in  the  act,  and  by  the  removal  of  the  dam  on 
the  mill  property  before  mentioned,  and  caused  a  map  and 
survey  of  those  lands  to  be  made  and  filed  according  to  the 
directions  of  the  law.  On  filing  the  map  and  survey,  they 
made  an  estimate  (November  21st,  1868),  according  to  the 
directions  of  the  act,  of  the  cost  of  removing  the  obstruc- 
tions in  the  river  and  its  tributaries,  and  of  widening,  deep- 
ening and  straightening  the  channels  thereof,  and  of  the 
cost  of  the  maps  and  survey,  and  a  sufficient  amount  to 
pay  for  their  own  services  and  the  actual  cost  of  procuring 
the  act  (not  exceeding  the  limit  fixed,  $300),  and  to  pur- 
chase the  mill  property.  The  amount  of  the  estimate  was 
$22,684.27,  and  they  assessed  it  upon  the  owners  of  the 
lands  included  in  their  surveys,  according  to  their  judg- 
ment of  the  benefit  to  accrue  to  them  by  the  draining  of 
their  lands  included  in  the  surveys,  and  not  exceeding  those 
benefits. 

The  assessment  was  duly  filed  and  notice  of  it  given  to 
all  the  owners,  requiring  payment  according  to  the  direc- 
tions of  the  act.  In  making  up  the  estimate,  the  managers 
considered  and  calculated  that  it  would  require  $17,000  to 
buy  the  mill  property,  and  that,  after  removing  the  dam 
thereon,  they  could  sell  it  for  $7,000,  so  that  the  cost  of 
getting  rid  of  the  dam  would  be  $10,000;  that  it  would 
require  $10,000  to  widen,  straighten  and  deepen  the  ditches 
in  the  swamp  and  remove  obstructions  therefrom,  and  that 
the  balance,  $2,684.26,  of  the  amount  of  the  estimate  would 
be  required  to  meet  the  expenses  of  making  the  maps  and 
surveys,  counsel  fees,  legal  charges,  cost  of  procuring  the 
act,  compensation  of  the  managers  and  incidental  charges 
and  expenses.  The  managers,  acting  on  their  judgment 
and  the  instructions  of  the  meeting  of  the  land  owners  at 
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which  they  were  elected,  at  once  set  about  buying  the  mill 
property  (it  was  Dunn's  mill  property,  but,  by  mistake, 
called  Dennis's  in  the  act),  and,  on  the  2d  of  July,  1868, 
entered  into  a  written  contract  with  the  owners  for  the  pur- 
chase thereof,  at  $17,000  (the  lowest  price  at  which  it  could 
be  bought),  payable  in  cash,  January  1st,  1869,  and  they  and 
the  owners  bound  themselves  to  each  other  in  the  sum  of 
$3,000  liquidated  damages,  to  fulfill  their  contract.  The 
purchase,  though  made  by  the  managers  in  their  own 
name,  was  made  in  their  official  capacity  and  under  the  act. 

December  26th,  1868,  the  defendants  in  this  suit  filed 
a  bill  in  this  court  against  the  managers,  to  restrain  them 
from  taking  any  proceedings  for  the  purchase  of  the  mill 
property,  and  from  entering  into,  or  carrying  into  effect, 
any  contract  concerning  it,  and  from  applying  any  funds 
raised  by  them  to  the  purchase  of  the  property.  The 
grounds  on  which  the  claim  to  relief  was  based,  were 
that  the  act  gave  no  authority  to  buy  the  Dunn's  mill  prop- 
erty, and  that  the  removal  of  the  dam  of  that  property  was 
in  nowise  necessary  for  the  purposes  of  the  act. 

The  injunction  was  granted  and  was  served  on  the  man- 
agers, December  29th,  1868.  The}',  being  bound  under  the 
contract  to  complete  the  purchase  of  the  property  within 
three  days  from  the  time  when  the  injunction  was  served, 
paid  for  the  property  with  their  own  funds,  and  caused  the 
conveyance  to  be  made  to  Daniel  D.  Craig,  as  their  trustee. 
They  answered  the  bill,  and  a  motion  was  made  in  their 
behalf  to  dissolve  the  injunction,  May  27th,  1869,  and  it 
was  then  stipulated,  by  and  between  the  solicitors  of  the 
parties,  that  if  the  court  should  decide  that  the  act  granted 
power  to  the  managers  to  buy  the  Dunn's  mill  property  for 
the  purposes  of  the  act,  the  injunction  should  be  dissolved, 
so  far  as  it  restrained  the  managers  from  purchasing  that 
property,  or  paying  for  it  out  of  the  moneys  raised  by 
assessment,  and  that  an  order  should  be  made  by  consent 
that  the  managers  should  hold  the  property  in  trust,  to  be 
disposed  of  by  them  or  their  successors,  under  the  provi- 
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sions  of  the  act,  but  that  it  should  not  be  injured  nor  the 
dam  removed  until  the  further  direction  of  the  court. 

On  the  16th  of  June,  1869,  the  injunction  was,  after  con- 
sideration, dissolved  [Lindsley  v.  Williams,  5  C.  E.  Gr.  95), 
and  it  was  ordered,  by  the  chancellor,  that  the  managers 
should  hold  the  property  in  trust  for  the  purposes  of  the 
act,  and  it  was  also  ordered  that  they  should  refrain  from 
abating  the  dam  or  injuring  the  property  until  the  further 
order  of  this  court. 

It  was  admitted,  for  the  purposes  of  the  motion,  that  the 
abatement  of  the  dam  was  necessary  and  proper  for  the 
purposes  of  the  act.  On  the  7th  of  June,  1869,  the  man- 
agers, at  the  annual  meeting  of  the  land  owners,  reported 
that  they  had  paid  out,  in  the  purchase  of  the  mill  prop- 
erty, $17,000,  and,  for  actual  necessary  expenses  in  carry- 
ing into  effect  the  purposes  of  the  act,  $2,572.07  (altogether 
$19,572.07),  and  had  collected  on  the.  assessment  $5,455.76, 
and  had  received  for  rent  of  the  mill  property  $291.81, 
leaving  a  balance  due  them  of  $13,824.51,  besides  interest. 
After  making  that  report,  they  collected  $6,500,  part  from 
purchasers  of  the  mill  property  to  whom  they  sold  it,  for 
purchase-money,  and  the  rest  for  insurance  on  a  barn 
thereon  destroyed  by  fire;  and  they  paid  out,  for  actual 
and  necessary  expenses  in  the  performance  of  their  trust, 
the  further  sum  of  $872.84,  and  there  is  now  in  arrear  and 
owing  to  the  complainants  in  this  suit,  for  advances  made 
by  the  managers,  over  and  above  their  receipts  and  interest, 
more  than  $10,000,  for  which  they  claim  to  be  entitled  to 
the  benefit  of  a  lien  on  the  lands  of  the  defendants  men- 
tioned in  the  bill,  for  the  amount  of  the  assessments  levied 
but  not  paid. 

At  the  annual  meeting  of  June,  1869,  other  persons  were 
elected  managers  in  place  of  the  first  managers.  The  per- 
sons so  elected  were  elected  as  persons  opposed  to  the 
collection  of  the  assessments.  Four  of  the  persons  who 
had  paid  their  assessments  requested  the  managers,  by 
written   communication,   dated  June   14th,  1869,   to   carry 
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out  the  purposes  of  the  act,  and  collect  the  unpaid  assess- 
ments and  devote  the  money  to  the  purposes  of  the  act,  and 
all  the  land  owners  (about  fifty  in  number)  who  had  paid 
their  assessments,  claimed  and  insisted  that  they  should 
receive  the  benefit  of  their  payments  by  the  abatement  of 
the  dam,  and  that  the  unpaid  assessments  should  be  col- 
lected and  devoted  to  the  purposes  of  the  act.  The  new- 
managers,  however,  refused  to  proceed  to  do  anything 
under  the  law. 

Daring  the  pendency  of  the  suit  in   this   court,  before 
referred  to,  twenty-six  of  the   land  owners  who  had  paid 
their  assessments,  by  written  agreement,  requested  the  old 
managers   to    proceed    to    procure    the    dissolution    of  the 
injunction,  and  the  removal  of  the  dam  as  soon  as  practi- 
cable, and,  after  the  removal  of  the  dam,  to  sell    the  mill 
property  at  the  best  price  they  could  get,  subject  to  such 
restriction  as  would  forever  prevent  the  erection  thereon, 
without  the  consent  of  each  of  the  land  owners  signing  the 
agreement,  or  their  assigns,  of  any  obstruction  to  the  flow 
of  the  Passaic  river;  and  they  requested  the  old  managers 
to  proceed  to  collect  the  unpaid  assessments,  and  agreed  to 
indemnify  them  in  case  they  should  be  unable  to  obtain 
re-imbursement  in  that  way.     Upon  the  old  managers  pro- 
ceeding to   obtain  a  dissolution  of  the  injunction,  and  to 
that  end  to  dispose  of  the  question  whether  the  removal  of 
the  dam  was  necessary  to  aid  in  the  drainage,  the  complain- 
ants in  that  suit  voluntarily  dismissed  their  bill,  with  costs. 
In  August,  1869,  the  old  managers  removed  the  dam,  and 
afterwards  sold  and  conveyed  the  mill  property,  subject  to 
the  restriction  that  the  grantees,  their  heirs  or  assigns,  should 
never  erect,  place,  suffer  or  permit  to  be  erected  or  placed  or 
to  remain  on  the  premises  conveyed  to  them  respectively,  any 
obstruction  to  the  free,  unimpeded  and  natural  flow  of  the 
waters  of  the  Passaic  in  their  then  present  course  across  the 
property.     In  March,  1870,  the  act  was  repealed,  excepting 
and  reserving,  however,  all  property,  rights,  privileges,  mat- 
ters and  things,  liabilities  and  agreements  or  responsibilities 
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legally  acquired,  incurred,  assumed,  performed  or  made 
under  or  by  virtue  of  the  act.     P.  L.  1870  p.  602. 

The  old  managers,  in  order  to  re-imburse  themselves  for 
their  outlay  before  mentioned,  proceeded  to  collect  the 
unpaid  assessments  by  proceedings  under  the  act,  and  adver- 
tised the  lands  of  certain  of  the  defendants  for  sale  accord- 
ingly; the  sale  to  take  place  September  13th,  1869.  The 
proceedings  were  then  removed  by  certiorari  into  the  supreme 
court,  and  the  validity  of  the  assessments,  and  the  liability 
of  the  lands  therefor,  was  established  there.  State,  Brittin 
pros.  v.  Blake,  6  Vr.  208.  And,  on  error,  the  judgment  was 
affirmed.  State,  Brittin  pros.  v.  Blake,  7  Vr.  ^2.  It  was 
held,  however,  that  the  old  managers,  being  out  of  office, 
could  not  collect  the  assessments  by  legal  proceedings,  but 
that  the  managers  for  the  time  being  could. 

The  validity  of  the  assessments,  then,  is  established.  The 
act  has  been  repealed,  saving  the  lawful  rights  and  liabilities 
created  under  or  by  virtue  of  it.  The  managers,  whose  duty 
it  was  and  is  to  collect  the  assessments,  refuse  to  discharge 
that  function.  No  further  proceedings  for  drainage  can  be 
taken  under  the  act,  in  consequence  of  the  repeal.  The 
assessments  are  for  an  amount  which  was  supposed  to  be  suf- 
ficient to  do  the  whole  work.  It  included  $10,000  for  deep- 
ening, widening  and  straightening  the  ditches  and  removing 
obstructions  therefrom,  and  another  sum  ($2,684.26)  was 
intended  to  cover,  besides  the  cost  of  maps  and  surveys,  the 
compensation  of  managers,  counsel  fees  and  incidental 
charges  and  expenses.  No  part  of  the  work  contemplated 
has  been  done,  except  that  which  was  preparatory,  and  the 
purchase  of  the  mill  property,  and  the  removal  of  the  dam. 
It  would  be  manifestly  unjust  to  raise,  by  proceedings  at 
law,  the  whole  of  the  assessment,  for  a  very  considerable 
part  of  the  work  for  which  it  was  laid  will  not  be  done,  the 
legislative  authority  for  it  having  been  revoked.  The 
remedy  by  mandamus  would,  therefore,  be  inequitable  and 
unjust. 
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There  should  be  an  account  to  ascertain  the  amount 
which  ought,  under  the  circumstances,  to  be  raised  by  assess- 
ment, and  the  proceedings  to  collect  should  be  confined  to 
that.  Therefore,  equity  is  the  proper  forum.  It  furnishes 
the  appropriate  remedy.  It  has  jurisdiction.  Story's  Eq. 
Jur.  §  506. 

The  bill  is  filed  against  the  persons  who  have  failed  or 
refused  to  pay  the  assessments,  and  its  object  is  to  secure 
for  Williams  and  the  estates  of  his  late  associates,  reim- 
bursement for  the  moneys  lawfully  paid  by  them  in  the 
course  of  the  discharge  of  their  duty,  and  on  the  faith  of 
the  assessments.  It  prays  that  it  may  be  decreed  that  each 
and  every  of  the  lots  of  land  described  therein,  is  charged 
and  encumbered  with,  and  subject  to  the  lien  and  encum- 
brance of,  the  assessment,  with  interest,  and  that  the  owners 
may  be  required  to  pay  the  assessment,  or  so  much  as  may  be 
necessary  to  repay  to  the  complainants  the  money  advanced 
by  the  old  managers  out  of  their  individual  property  to  buy 
the  mill  property,  and  to  carry  into  effect  the  purposes  of 
the  act,  with  interest,  and  that,  in  default,  their  land,  subject 
to  the  assessment,  may  be  sold  to  raise  the  money;  and  it 
prays  relief  generally.  The  defendants,  according  to  the 
bill,  have  had  the  advantage  of  the  proceedings  and  trans- 
actions in  which  the  expenditures,  for  which  reimburse- 
ment is  sought,  were  made.  It  is  eminently  just,  on  the 
statements  of  the  bill,  that  they  should  pay  them  as  the  legis- 
lature intended,  and  as  fair  dealing  obviously  would  require. 

The  demurrer  will  be  overruled. 
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Eliza  C.  Yorston 

v. 

Charles  H.  Yorston. 


In  May,  1870,  a  husband  was  divorced  from  his  wife  by  the  decree 
of  a  court  of  competent  jurisdiction  of  the  state  of  Illinois.  The  cer- 
tificate of  that  decree  states  that  the  wife  was  duly  served  with  process. 
The  wife  now  denies  (in  her  testimony)  that  she  received  the  notice 
of  the  suit,  which  was  sent  to  her  address,  but  she  does  not  attack  the 
bona  fides  or  validity  of  the  decree.  In  December,  1871,  the  husband 
married  again,  and  has  now  living  two  children,  the  issue  of  the  last 
marriage.  Before  his  divorce,  he  gave  to  the  first  wife  a  house  in  this 
state,  and  ever  since  then  has  voluntarily  provided  for  her  and  her 
children.  In  January,  1878,  he  dismissed  two  of  her  sons  from  his 
employ,  and  she  admits  that,  apprehending  that  he  was  about  to  cease 
supporting  her  and  her  children,  she  filed  a  bill  for  divorce,  alleging 
adultery  with  his  second  wife. — Held,  that  the  divorce  must  be  denied, 
on  the  ground  of  acquiescence  and  connivance. 


Bill  for  divorce,  custody  of  children  and  alimony. 


Note. — The  following  cases  show  what  delay  or  connivance,  either 
alone  or  in  connection  with  other  circumstances,  has  been  held  to 
affect  the  petitioner's  right  to  a  divorce: 

In  Morton  v.  Seton,  3  Phillim.  lJ/,7,  a  man,  forty-five  years  of  age,  who 
alleged  a  marriage  seven  years  before,  was  not  allowed  to  set  up  his 
own  impotence. 

In  Briggs  v.  Morgan,  3  Phillim.  325,  a  delay  of  sixteen  months  after 
marriage  was  deemed  fatal  to  the  application  of  a  man,  on  account  of 
his  wife's  malformation. 

In  Pollard  v.  Wybourn,  1  Hagg.  725,  the  marriage  was  celebrated  in 
1815,  and  the  parties  lived  together,  but  not  continuously,  as  he  was 
in  the  army,  until  1826,  when  a  divorce,  on  the  ground  of  the  hus- 
band's impotence,  was  decreed. 

In  Mortirmr  v.  Mortimer,  2  Hagg.  310,  a  wife,  in  1811,  supposing  her- 
self to  be  in  articulo  mortis,  confessed  to  her  husband  and  his  sister  that 
she  had  committed  adultery  in  1807;  she  afterwards  recovered  and 
was  separated  from  her  husband,  living  with  her  father,  on  an  allow- 
ance made  by  her  husband.  In  a  suit  brought  in  1816  by  the  wife,  for 
a  restoration  of  her  conjugal  rights,  the  husband  pleaded  her  confes- 
sion, and  that  he  had  delayed  a  suit  against  her  for  a  divorce  because 
he  had  no  evidence  of  her  adultery,  other  than  such  confessions, — 
Held,  that  they  were  admissible  in  evidence,  although  she  had  after- 
wards retracted  them. 
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Mr.  Woodbridge  Strong,  for  defendant. 

The  Chancellor. 

The  parties  to  this  suit  were  married  in  England,  in  1844. 
They  lived  together  there  until  August,  1863,  when  they 
came  to  this  country.  After  their  arrival  they  resided  in 
the  city  of  Brooklyn  until  April,  1865,  when  they  removed 
to  what  was  then  Bergen,  but  now  part  of  Jersey  City,  in 
this  state,  where  they  lived  together  until  in  or  about 
November,  1868,  when  the  defendant  left  the  complainant 
and  returned  to  England.  He  never  lived  with  her  again. 
She  continued  to  live  in  Jersey  City  until  the  spring  of 
1870,  when  she  removed  to  Riverton,  in  this  state.  She 
lived  there  for  about  a  year — that  is,  until  1871 — when  she 
removed  to  Detroit,  where  she  has  ever  since  resided. 


In  Guest  v.  Sfiepler,  2  Hagg.  321,  a  delay  of  seven  years  defeated  a 
husband's  petition  for  divorce,  on  account  of  malformation  in  his  wife. 

In  B.  v.  B.,  2  Robertson  580,  28  Eng.  L.  &  Eq.  95,  a  delay  of  five 
years,  the  husband  having  resided  a  considerable  part  of  the  time  in 
India,  was  held  not  alone  fatal  to  his  suit,  founded  on  his  wife's  mal- 
formation. 

In  Anonymous,  Deane  &  Sw.  295,  a  delay  from  1840  to  1855,  on  the 
husband's  part,  in  a  suit  founded  on  his  wife's  malformation,  was,  inter 
alia,  held  explainable  by  his  statement  that  he  had  been  professionally 
informed  that  it  was  not  incurable. 

In  Heavisides'  Case,  12  CI.  &  Fin.  333,  a  husband's  delay  of  five  years 
was  deemed  excusable,  by  reason  of  his  wife's  elopement,  adultery  and 
absence  in  another  country,  and  his  own  affliction  therefrom  and  con- 
sequent inability  to  attend  to  business.  See,  especially,  a  collection  of 
many  cases  in  a  note  to  this  one. 

In  Brooks's  Case,  1  H.of  L.  Cas.  159,  a  lapse  of  eight  years  from  the  dis- 
covery of  a  wife's  adultery  until  the  filing  of  her  husband's  petition, 
was  considered  sufficiently  accounted  for  by  his  poverty. 

In  Matthews  v.  Matthews,  1  Sw.  &  Trist.  1$9,  A.  was  married  in  1844, 
and  lived  with  her  husband  until  1853,  when  a  deed  of  separation, 
reciting  mutual  differences  &c,  was  executed,  and  cohabitation  ceased. 
Her  petition,  filed  in  1856,  for  a  .judicial  separation,  on  the  ground  of 
cruelty,  was  dismissed,  because  of  the  lapse  of  time  and  deed  of  sepa- 
ration. 

In  Pellew  v.  Pellew,  1  Sw.  &  Trist.  553,  the  marriage  took  place  in 
1851,  and  the  parties  lived  together  until  1853,  when  the  husband  was 
ordered  to  China,  in  the  service.  He  returned  in  1854,  but  in  October 
of  that  year  his  wife  eloped.     In  December,  1854,  he  obtained  a  divorce 
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The  defendant  returner!  to  this  country,  from  England, 
in  1868,  and,  in  May,  1870,  he  was  divorced  from  her  by 
the  decree  of  a  court  of  competent  jurisdiction  of  the  state 
of  Illinois,  and,  on  the  29th  of  December,  1871,  he  was 
married,  at  his  house,  in  the  county  of  Middlesex,  in  this 
state,  to  Mary  Lewis,  with  whom  he  has  ever  since  resided 
there,  and  by  whom  he  has  had,  since  his  marriage  with 
her,  three  children,  two  of  which  are  still  living.  Shortly 
before  he  applied  for  the  divorce,  he  bought  and  caused  to 
be  conveyed  to  the  complainant,  a  house  and  lot  of  land  in 
Bergen,  free  from  encumbrance,  which  she  still  owns,  but 
the  title  to  which  she,  since  the  commencement  of  this  suit, 
conveyed  to  one  of  her  sons,  in  trust  for  her.  Ever  since 
he  left  the  complainant,  the  defendant  has  provided  for  her 
and  her  minor  children  the  means  of  support,  and  she 
admits  that  it  was  only  because,  in  January,  1878,  he  ceased 
to  employ  two  of  her  sons  in  his  business,  and  she  under- 


a  mensa,  and  steps  were  afterwards  taken  to  obtain  a  divorce  bill  in 
parliament,  but  were  discontinued  because  the  husband  was  abroad, 
and  no  suit  for  crim.  con.  could  be  brought. — Held,  that  a  suit  in  1859 
was  not  too  late,  under  the  '"unreasonable  delay"'  clause  of  the  Eng- 
lish statute. 

In  Tollemache  v.  Tollemache,  1  Sw.  &  Trist.  557,  an  Englishman's  peti- 
tion averred  a  marriage  with  a  Sootch  woman  at  Gretna  Green,  August 
6th,  1837,  and  also  in  England,  August  12th,  1837,  followed  by  cohab- 
itation and  issue,  until  April,  1841,  when  the  adultery  of  the  wife  in 
Glasgow  and  Edinburgh  was  alleged,  followed  by  the  wife's  marriage 
with  one  J.  P.,  at  Glasgow,  in  July,  1841,  with  whom  she  lived  until 
his  death,  in  June,  1855.  The  petition  further  alleged  adultery  with 
the  said  J.  P.,  and  a  Scotch  divorce  between  the  petitioner  and  his 
wife  in  July,  1841. — Held,  that  petitioner's  belief,  founded  on  profes- 
sional advice,  that  the  Scotch  divorce  was  valid  everywhere,  excused 
his  delay  until  1855,  when  he  was  informed  otherwise  and  instituted 
this  suit. 

In  H.  v.  C,  1  Sw.  &  Trist.  605,  a  delay  of  the  wife  from  1834  to  1858, 
the  parties  having  been  separated  since  1838,  although  she  had  impor- 
tuned her  husband  to  receive  her  again,  was  deemed  fatal  to  her  suit 
for  divorce,  on  account  of  his  impotence. 

In  Thomas  v.  Thomas,  2  Sw.  &  Trist.  113,  a  husband  and  wife  executed 
a  deed  of  separation  in  1854,  which  recited,  among  other  things,  that  the 
husband  had  for  some  months  been  living  with  a  Miss  H.,  with  a  refer- 
ence to  articles  of  agreement  as  to  certain  property  to  which  all  three 
had  been  parties.  A  suit  brought  by  the  wife  in  1860,  for  judicial  sep- 
aration, on  the  ground  of  the  husband's  adultery  with  Miss  11.  in 
1859-60,  was  dismissed,  because  her  executing  the  deed  of  separation 


498  CASES  IN  CHANCERY.  [32  Eq. 

Yorston  v.  Yorston. 

stood  that  he  was  about  to  cease  to  provide  support  for  her 
and  her  minor  children,  that  she  began  this  suit,  the  bill  in 
which  was  filed  June  22d,  1878.  The  bill  charges  the 
defendant  with  having  committed  adultery  with  Man- 
Lewis,  in  Middlesex  county,  on  different  days  in  the  years 
from  1871  to  1878,  both  inclusive. 

It  is  clear,  from  the  proof,  that  the  complainant  has 
known,  from  the  time  of  the  marriage  of  the  defendant 
to  Mary  Lewis,  of  the  fact  that  he  claimed  to  have  been 
lawfully  divorced  from  her,  and  to  have  been  lawfully 
married  to  Mary  Lewis,  and  she  has  known,  also,  that 
he  has  been  living  with  Mary  Lewis,  accordingly,  as 
his  wife,  and  that  Mary  Lewis  has  had  children  of  that 
marriage  by  him.  Three  of  the  children  of  the  complain- 
ant and  defendant  visited  their  father  at  his  house,  after 
his  marriage  to  Mary  Lewis,  and  he  treated  her  as  his 
lawful  wife  and  appear  to  have  considered  her  such.  One 
of  them  was  their  daughter  Emily  (Mrs.  Campbell),  who 
was  married  in  April,  1872,  and  another  was  William,  who 


was  virtually  a  consent  to  a  continuance  of  such  cohabitation,  citing 
Barker  v.  Barker,  2  Addams  285. 

In  Matthews  v.  Matthews,  3  Sw.  &  Trist.  161,  lapse  of  time  (seven  years) 
and  ;i  deed  of  separation  on  account  of  the  husband's  drunkenness 
and  cruelty,  were  held  good  grounds  to  dismiss  a  petition  for  divorce 
sought  because  of  such  cruelty. 

In  E.  v.  T.,  3  Sw.  &  Trist.  312,  a  husband's  delay  of  eleven  years  was 
accounted  for  by  his  wife's  delicate  health  and  condition,  consequent 
on  a  surgical  operation  for  malformation,  which  was  not  successful. 

In  Boulting  v.  Boulting,  3  Sw.  &  Trist.  329,  A.  married  B.  in  1833,  and 
separated  from  him  in  1835  under  a  separation  deed,  B.  allowing  her 
a  certain  sum.  In  1842  B.  commenced  an  adulterous  cohabitation 
with  C,  which  continued  until  the  time  of  the  trial,  and  A.  was  aware 
of  it  from  1843.  Her  petition  in  1863  was  dismissed  for  delay  and  con- 
nivance. 

In  SmaUwnod  v.  Smallwood.  2  Sw.  &  Trist.  S97,  lapse  of  time  between 
IS48  and  1861  was  not  considered,  in  itself,  as  defeating  an  application 
tor  a  divorce  on  account  of  cruelty  in  1848. 

In  Harrison  v.  Harrison,  3  Sw.  &  Trist.  362,  a  wife,  in  1844,  left  her 
husband,  who  had  been  guilty  of  cruelty  and  adultery  ;  no  subsequent 
act  of  adultery  was  proved.  Until  1862  the  wife  had  been  without 
means  to  sue  tor  a  divorce. — Held,  that  her  delay  was  not  unreasonable. 

In  M.  v.  B.  3  Sw.  dfc  Trist.  5~>0.  M.  marrie  I  B.  in  1853,  and  occupied 
the  game  bed  with  h  m  until  1855,  when  she  took  another  room,  at 
his  request,  and  left   his  house  in   1863.      To  her  petition  filed  on 
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was  past  his  majority  when  his  father  was  married  to  Mary 
Lewis.  When  he  was  examined  as  a  witness  in  this  suit 
(he  was  sworn  for  the  complainant),  he  was  twenty-nine 
years  old.  He  says  that  his  mother  first  expressed  her 
intention  to  sue  for  a  divorce  about  1870,  and  again  in 
1871,  and  again  in  1874,  at  which  time  (1874)  he  says  she 
learned  of  the  supposed  divorce;  that  he,  at  his  mother's 
request,  got  a  lawyer,  in  Detroit,  to  write  to  the  abstract 
office  in  Chicago  to  ascertain  whether  there  was  not  a 
divorce  on  record,  and  that  his  mother  was  informed  that 
there  wTas  none.  There  were  two  letters  of  inquiry  and  two 
replies.  He  further  says  that,  with  these  letters,  "  She  was 
satisfied  to  rest  her  case  as  long  as  the  defendant  continued 
to  support  her  and  her  children  in  respectable  circum- 
stances," and  that  the  next  time  she  agitated  the  matter 
was  in  the  spring  or  summer  of  1878. 

The  complainant  says  that  her  daughter,  Mrs.  Campbell, 
in  January,  1873,  after  a  visit  which  she  made  to. her  father 
in  1872,  told  her  that  he  claimed  to  have  been  divorced 


account  of  B.'s  impotence, — Held,  that  the  delay  and  her  own  state- 
ment that  she  never  thought  of  instituting  the  suit,  except  to  silence 
reports  in  circulation  that  she  had  left  B.'s  house  because  she  was 
insane,  were  grounds  to  dismiss  it. 

In  Castledon  v.  Castledon,  9  H.  of  L.  Cas.  186,  the  petitioner  was  mar- 
ried in  1834,  and  lived  with  her  husband  until  1838,  when  she  returned 
to  her  father's  house,  where,  during  a  surgical  operation,  the  surgeon 
found  so  much  difficulty  in  making  an  examination,  that  he  asked  her 
whether  her  marriage  had  been  consummated,  and  testified  that  he 
believed  she  replied  that,  to  the  best  of  her  knowledge,  it  had  not. 
There  was  no  impotence  on  her  part.  Down  to  1854  she  desired  to 
live  again  with  her  husband,  and  then,  he  still  refusing,  proceedings 
were  begun  to  compel  him  to  support  her.  He  then  made  her  an 
allowance  of  £80  per  annum,  which  was  paid  until  1858,  when  he  noti 
fied  her  that  it  must  be  reduced  to  £45,  whereupon  her  petition  was 
filed,  based  on  his  impotence,  and  at  the  hearing  was  dismissed  and 
that  order  affirmed. 

In  Ross  v.  Ross,  L.  R.  (1  P.  &  D.)  73Jf,,  the  parties  were  married  in 
1846,  and  separated  by  the  ordinary  deed  in  1866,  the  wife  then  charg- 
ing her  husband  with  adultery  with  one  M.  S.,  formerly  their  domestic, 
which  she  had  for  some  time  suspected,  but  which  he  always  denied. — 
Held,  that  there  was  no  proof  of  connivance  to  defeat  her  right. 

In  Newman  v.  Neivman,  L.  R.  [2  P.  &  D.)  57,  a  wife  separated  from 
her  husband  in  1850,  in  consequence  of  his  incestuous  adultery  with 
her  sister,  on  which  ground  she  presented  her  petition  in  1868,  explain- 
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from  her  and  to  have  subsequently  married  Mary  Lewis, 
and  she  adds  that  she  did  not  believe  he  was  divorced. 
Her  language  is:  "I,  in  reply,  said  (referring  to  the  divorce) 
it  could  not  be,  without  my  knowledge."  She  also  admits 
that,  afterwards,  Mrs.  Campbell  told  her  the  decree  of 
divorce  had  been  shown  to  Mr.  Campbell,  her  husband,  but 
she  says  Mrs.  Campbell  also  said  that  her  husband  said  it 
was  of  no  use,  that  it  was  illegal.  It  is  impossible  not  to 
conclude,  from  the  testimony,  that  she  knew  from  1872  that 
the  defendant  claimed  to  have  been  divorced  from  her,  and 
that  he  claimed,  also,  to  have  been  married  to  Mary  Lewis, 
and  that  he  was  living  with  her  as  his  lawful  wife.  And 
she  was  satisfied  to  permit  him  to  live  in  what  she  supposed 
and  now  insists  was  open  adultery,  so  long  as  he  continued 
to  support  her,  and  would  have  still  been  satisfied  that  he 
should  continue  to  do  so,  if  she  had  not  believed  that  he 
intended  to  support  her  no  longer.  She  is  in  no  situation 
to  claim  a  divorce  on  the  ground  of  the  adultery  of  which 
she  complains. 


ing,  as  the  cause  of  her  delay,  that  her  mother  was  very  anxious  to 
avoid  a  public  exposure  of  the  scandal,  and  that  she  yielded  to  her 
mother's  entreaties  and  forbore  to  take  proceedings  until  her  mother's 
death. — Held,  that  although  her  delay  was  unreasonable,  it  was  not  of 
such  a  character  as  to  deprive  her  of  her  relief. 

In  Wilson  v.  Wilson,  L.  II.  (2  P.  &  D.)  435,  the  adultery  was  com- 
mitted in  1866,  and  the  suit  instituted  in  1871,  the  petitioner  being  a 
material  witness  on  that  point.  The  inadmissibility  of  his  evidence 
until  after  August,  1869  (when  a  general  statute  making  such  testi- 
mony competent  was  passed),  and  his  want  of  means,  were  held  a 
sufficient  explanation  of  his  delav. 

In  Short  v.  Short,  L.  R.  [3  P.  &  D.)  193,  a  husband  discovered  his 
wife  in  adultery  in  September,  1859,  and  separated  from  her,  but  pre- 
sented no  petition  until  July,  1873,  when  he  admitted  that  he  had 
about  £600  in  money  and  some  other  property. — Held,  that  want  of 
means  was  not  shown  as  an  excuse  for  his  delay. 

In  Cummins  v.  Cummins,  2  McCart.  138,  a  wife's  delay  of  nine  years  in 
filing  her  bill,  after  discovering  her  husband's  adultery,  and  their  sub- 
sequent separation,  was  so  explained  as  not  to  invalidate  her  appli- 
cation. 

In  Williamson  v.  Williamson,  1  Johns.  Ch.  1)88,  a  husband  had  been 
absent  in  a  foreign  country,  and  his  wife,  supposing  him  to  be  dead, 
married  again;  he  afterwards  returned,  and  finding  his  wife  married 
again,  without  taking  any  steps  to  obtain  a  divorce,  he  went  abroad 
and  continued  absent  for  twenty  years;  then  he  returned  and  applied 
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In  Ross  v.  Ross,  L.  R.  (1  P.  $•  D.)  734,  the  court  said: 
"A  question  having  been  raised  as  to  willing  consent,  I  may 
add  that  if  it  were  established  that  the  wife  consented,  as 
one  of  the  conditions  of  the  grant  of  the  allowance,  to  the 
husband's  continuing  the  adulterous  intercourse  which  had 
been  established,  such  consent  would,  in  my  opinion,  amount 
to  connivance,  even  if  it  were  extorted  from  her  by  the 
pressure  of  the  circumstances  in  which  she  was  placed, 
unless,  of  course,  the  pressure  to  which  she  was  subjected 
amounted  to  that  degree  of  force  which  would  invalidate 
any  agreement.  She  might  be  very  unwilling  to  consent, 
but  if,  in  the  end,  she  withdrew  her  scruples  for  the  sake 
of  getting  an  allowance,  I  think  she  must  be  guilty  of  con- 
nivance." 

In  Thomas  v.  Thomas,  %  Sw.  $  Trist.  113,  a  wife  had  threat- 
ened proceedings  for  divorce  for  adultery,  and  then  entered 
into  a  negotiation  with  her  husband,  whereby  a  promise  was 
made  for  the  support  of  herself  and  her  children,  to  prevent 
further  proceedings  in  chancery,  where  she  had  taken  some 


for  a  divorce,  which  was  denied  on  the  ground  of  delay,  although  the 
counsel  of  both  parties  consented  to  a  decree. 

In  Valleau  v.  Valleau,  6  Paige  207,  the  husband,  a  few  months  after 
his  marriage,  abandoned  his  wife  and  left  the  state,  and  the  wife,  after 
seven  years,  married  again,  and  her  second  husband  lived  about  five 
years  thereafter.  A  suit  brought  four  years  afterward  for  divorce,  by 
the  first  husband,  for  his  wife's  adultery  with  the  second  husband,  was 
dismissed. 

In  Reese  v.  Reese,  28  Ala.  785,  living  with  her  husband  for  two  years 
alter  the  cruelty  complained  of,  was  held  not  to  estop  a  wife's  right  to 
a  divorce  therefor. 

In  Smedley  v.  Smedley,  30  Ala.  71J/,,  a  statute  requiring  a  suit  for 
divorce,  on  the  ground  of  adultery,  to  be  brought  within  one  year  after 
the  discovery  of  the  act  charger!,  was  construed  not  to  include  acts  of 
cruelly,  or  an  application  for  a  divorce  on  that  ground  ;  and  a  divorce 
was  granted  for  cruelty  beginning  nearly  six  years  before  and  contin- 
uing until  the  bill  was  filed. 

In  Sclwnwald  v.  Schonwald,  Phil.  [N.  C.)  Eg.  215,  the  petitioner  was 
married  to  her  husband  in  1843,  and  lived  with  him  until  about  1850, 
when  he  became  so  cruel  that  she  was  compelled  to  separate  from  him 
and  to  accept  an  allowance,  in  order  to  retain  the  custody  of  her  child  ; 
and  she  removed  from  the  state.  About  1851  respondent  married 
again,  and  the  petition  was  filed  in  1857. — Held,  that  the  fact  of  peti- 
tioner being  a  non-resident  and  a  pauper,  excused  her  delay. 
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steps,  and  in  the  ecclesiastical  court.  Said  Cresswell  J. :  "Is 
there  any  provision  in  the  agreement  that  her  husband  is  to 
cease  his  adulterous  intercourse  with  the  other  woman?  It 
is  impossible  to  draw  any  other  inference  from  this  deed  than 
that  she  was  a  consenting  part}'  to  his  continuing  to  live  in 
a  state  of  adultery." 

In  the  case  in  hand,  the  husband  sought  a  divorce,  and 
claimed  to  have  obtained  it,  and  he  soon  afterwards  married 
another  woman,  and  has  lived  with  her  ever  since  as  his 
wife.  For  seven  years  this  intercourse  has  continued,  and 
the  complainant,  believing  all  that  time,  as  she  says,  that  his 
connection  with  that  woman  was  adulterous,  has  not  onl}r 
refrained  from  approaching  him  on  the  subject,  but  permit- 
ted, without  protest,  as  far  as  appears,  her  children  to  visit 
him  and  his  new  wife,  and  has  also  accepted  from  him  a 
support  for  all  that  time,  and  it  was  only  when  she  under- 
stood that  the  support  was  to  be  discontinued,  that  she 
made  application  for  a  divorce.  The  alleged  adultery  of 
which  she  complains,  is  all  charged  to  have  been  committed 


In  Whittington  v.  Whittington,  2  Lev.  &  Bat.  64,  the  parties  were  mar- 
ried in  1823,  and  the  husband  abandoned  his  wife  shortly  afterwards. 
She  led  a  profligate  life  in  the  neighborhood  of  her  husband's  home 
down  to  1833,  when  his  bill  was  tiled  for  adultery. — Held,  that  his 
right  had  been  lost  by  laches.     See,  also,  Little  v.  Little,  63  N.  C.  22. 

In  Raiudon  v.  Rawdon,  28  Ala.  565,  a  lapse  of  twenty-two  years  after 
a  wife's  discovery  of  her  husband's  alleged  insanity,  was  deemed  fatal 
to  her  application  for  a  divorce  on  that  ground. 

In  Secor  v.  Secor,  1  McArthur  630,  a  divorce,  on  the  ground  of  the 
wife's  insanity  before  her  marriage,  was  refused  where  more  than 
thirty  years  had  elapsed  since  the  marriage,  children  had  b?en  born 
and  matured,  and  the  parties  had  agreed  to  live  separate. 

In  McCafferty  v.  McCafferty,  8  Black/.  218,  a  statute  required  that  a 
divorce  should  be  denied,  if  the  suit  should  not  have  been  brought 
within  two  years  after  the  party  complaining  of  the  adultery  discovered 
it. — Held,  that  the  complainant  might  prove  the  offence,  although  he 
had  known  of  its  existence  more  than  two  years  before  suit  was 
brought,  and  then  the  defendant  might  prove  the  scienter,  in  defence. 

In  Cochran  v.  Cochran,  35  Iowa  Jfll,  the  parties  were  married  in  1846, 
and  lived  together  until  1858,  when  a  criminal  intimacy  sprang  up 
between  the  husband  and  an  unmarried  woman,  who  often  came  to 
the  house.  This  continued  about  three  years,  with  the  wife's  knowl- 
edge and  connivance,  when  he  abandoned  his  family,  in  1861,  and  his 
wife  obtained  a  divorce  in  1862,  therefor,  whereupon  he  married  his 
paramour   in  another   state,  where   they  resided.     The  divorce  was 
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with  Mary  Lewis,  and  it  is  all  laid  in  the  years  in  which  she 
held  the  marriage  relation  to  the  defendant.  The  complain- 
ant must,  under  the  circumstances,  be  held  to  have  con- 
sented to  it. 

Again,  the  defendant  proves  the  decree  of  divorce.  It 
appears,  on  its  face,  according  to  the  copy,  to  have  been 
made  by  a  court  which  is  admitted  to  have  been  a  court  of 
competent  jurisdiction,  and,  though  it  states  that  the  com- 
plainant did  not  appear  to  the  suit,  it  states  that  she  was  duly 
served  with  process.  The  decree  is  sufficiently  proved  for 
the  purposes  of  this  suit.  The  fact  of  its  existence  is  sworn 
to  (the  record  appears  to  have  been  destroyed  in  the  Chicago 
fire),  and  a  certified  copy  is  offered.  The  clerk  of  the  court 
certifies,  under  the  seal  of  the  court,  that  the  copy  which  is 
offered  is  a  true,  perfect  and  complete  copy  of  a  final  decree 
of  divorce  entered  of  record  on  the  5th  day  of  May,  1870, 
in  a  cause  wherein  Charles  H.  Yorston  was  complainant,  and 
Eliza  Yorston  was  defendant;  and  the  secretary  of  state  of 
Illinois  certifies,  under  the  great  seal  of  the  state,  that  the 


annulled  for  want  of  service  on  him,  and  another  suit  instituted. — 
Held,  that  her  knowledge,  and  having  given  her  husband  and  his  par- 
amour opportunity  for  intercourse,  were  no  defence. 

In  Butcher  v.  Butcher,  39  Wis.  651,  the  statute  required  an  action  for 
divorce  to  be  brought  within  three  years  after  the  discovery  by  the 
plaintiff  of  the  offence  charged. — Held,  that  where  the  plaintiff  had 
knowledge  that  the  defendant  was  living  in  open  and  continuous 
adultery  more  than  three  years  before  suit  was  brought,  such  suit  was 
barred,  although  the  adultery  was  continued  down  to  the  time  of 
beginning  the  suit. 

In  Fellows  v.  Fellows,  8  N.  H.  160,  a  delay  of  eight  years  after  the 
cruelty  for  which  the  divorce  was  sought,  was  held  too  long  to  justify 
relief,  without  explanation. 

In  Myers  v.  Myers,  41  Barb.  Ill},  the  statute  required  suits  to  be 
brought  within  five  years  after  the  discovery  of  the  offence  by  the 
plaintiff;  and  a  rule  required  him  toaver  that  the  adultery  charged 
was  without  his  consent,  connivance  or  privity. — Held,  that  an  allega- 
tion that  live  years  had  not  elapsed  since  he  discovered  the  fact  that 
such  adultery  had  been  committed  by  the  defendant,  without  his  con- 
sent, connivance  or  procurempnt,  was  insufficient. 

In  Peipho  v.  Peipho,  SS  III.  438,  the  complainant  sought  a  divorce 
thirteen  years  after  his  marriage,  and  after  cohabiting  nearly,  eight 
years  with  his  wife,  with  full  knowledge  and  without  complaint  as  to 
her  impotency. — Held,  that  mere  motives  of  delicacy  were  not  enough 
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person  who  signed  the  first-mentioned  certificate  was  such 
duly  commissioned  and  qualified  officer,  with  full  power,  by 
the  laws  of  the  state,  to  sign  such  certificates,  that  that  cer- 
tificate is  in  due  form  of  law,  and  by  the  proper  officer,  and 
that  full  faith  and  credit  are  due  to  the  officer's  official 
attestations.  It  appears  that  the  court  has  been  abolished, 
and  it  does  not  appear,  and  is  not  suggested,  that  its  powers 
have  been  transferred  to  any  other  court.  There  is,  there- 
fore, no  judge  to  certify. 

The  complainant,  indeed,  denies  that  she  received  the 
notice  of  the  suit  which  was  sent  to  her  address,  but  the 
bona  fides  or  validity  of  the  decree  is  not  put  in  issue.  The 
bill  is  silent  on  the  subject.  And  here  it  may  be  remarked 
that  her  testimony  by  no  means  satisfactorily  establishes 
the  fact  that  she  received  no  notice  of  the  proceedings  for 
divorce.  Had  the  complainant  desired  to  attack  the  decree, 
she  might  have  done  so  in  her  bill  as  originally  filed,  or  she 
might  have  amended  her  bill  after  answer,  so  as  to  question 
the  decree.     But  she  did  neither.     I  cannot  but  regard  her 


to  explain  such  long-continued  acquiescence.  See  Merrill  v.  Merrill, 
123  Mass,  228. 

In  Charraud  v.  Charraud,  1  N.  Y.  Leg.  Obs.  134,  a  husband,  who 
entered  into  articles  of  separation,  and  gave  his  wife  a  mortgage  to 
secure  her  allowance,  with  knowledge  of  his  wife's  having  previously 
committed  adultery,  was  held  liable  thereon.  See  Durant  v.  Durant,  1 
Hagg.  733. 

In  Chew  v.  Chew,  38  Iowa  405,  cross-petitions  for  divorce  were  filed, 
that  of  the  wife  for  cruelty,  that  of  the  husband  because  his  wife  had 
a  former  husband  living.  By  an  agreement,  both  petitions  were  to  be 
dismissed  and  the  husband  was  to  convey  certain  lands  to  his  wife. 
He  made  the  conveyance,  but  did  not  dismiss  his  petition,  and 
obtained  a  divorce  on  the  ground  alleged. — Held,  that  he  could  not 
have  the  deed  set  aside,  after  the  divorce,  on  the  ground  that  his  wife 
had  a  former  husband  living  when  it  was  executed,  because  he  then 
knew  that  fact. 

In  Wright  v.  Miller,  1  Sand/.  Ch.  103,  8  N.  Y.  10,  deeds  were  made  to 
defraud  a  wife  in  1813,  and  in  1820,  by  articles  of  separation,  an  annuity 
was  given  to  the  wife  by  the  husband,  which  was  regularly  paid  to  her 
until  1840.  In  1822  her  husband  obtained  a  divorce  for  her  adultery. — 
Held,  that  her  annuity  was  not  affected  by  the  divorce.  Also,  Charles- 
worth  v.  Holt,  L.  R.  [9  Exch.)  38. 

Since  the  legal  relation  of  husband  and  wife  is  not  changed  by 
merely  filing  a  libel  for  divorce,  or  by  any  other  steps  preliminary  to 
a  decree  {Dwellg  v.  Dwelly,  46  Me.  877),  the  marriage  of  the  petitioner 
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conduct  as  such  that,  on  principles  of  public  policy,  she 
ought  not  to  be  heard  in  this  suit  in  opposition  to  the 
decree.  For  seven  years  she  acquiesced  in  it  and  in  the 
marriage  which  supervened  upon  it,  and  in  those  years 
three  children  have  been  born  of  that  marriage,  two  of 
which  are  living.  If  the  decree  of  divorce  were  set  aside, 
the  subsequent  marriage  would  thus  substantially  be  declared 
illegal,  and  the  children  thereof  illegitimate.  The  com- 
plainant gives  no  good  reason,  and  there  appears  to  be  none, 
for  her  long  delay  in  seeking  the  aid  of  this  court  against 
the  decree. 

The  defendant  has  been  a  resident  of  this  state  ever  since 
his  marriage  with  Mary  Lewis,  and  the  complainant  admits 
that  she  has  never  complained  to  either  of  them  of  their 
intercourse,  nor  has  she  even  made  any  application  to  the 
defendant  for  support.  She  must  be  adjudged  to  have 
acquiesced  in  the  divorce  and  subsequent  marriage.  Nich- 
ols v.  Nichols,  10  C.  E.  Gr.  60;  Singer  v.  Singer,  4,1  Barb. 
139.  The  conduct  of  the  defendant  towards  the  complain- 
ant is  not  defensible.  He  appears  to  have  left  her  (making 
provision  for  her  and  her  children,  however),  with  a  deter- 
mination   to    get   a    divorce    from    her,   and    that,   too,  on 


for  a  divorce  on  account  of  his  wife's  adultery,  pending  her  appeal 
from  a  decree  of  divorce,  deprives  him  of  any  benefit  therefrom. 
Stanford  v.  Stanford.  1  Edw.  Ch.  317  ;  Stephens  v.  Stephens,  51  Ind.  51f2 ; 
Coad  v.  Cbad,  40  Wis.  392;  Moors  v.  Moors,  121  Mass.  232;  Meyar  v. 
Meyar.  3  Mete.  (Ky.)  298;  Garner  v.  Gamer,  38  Ind.  139 ;  Galbrealh  v. 
Davidson,  25  Ark.  490;  2  Bish.  \  751. 

An  agreement  between  husband  and  wife,  that  one  will  not  oppose 
or  will  discontinue  a  divorce  applied  for  by  the  other,  is  void.  2  Bish. 
Mar.  &  Div.  \l  235-230.  Also,  Sampson  v.  Cresson,  6  Phi/a.  2'20 ;  Kilborn 
v.  Field,  78  Pa.  St.  194;  Van  Order  v.  Van  Order,  S  Hun  315 ;  Chew  v. 
Chew.  38  Iowa  405  :  Adams  v.  Adams,  25 "Minn.  72 ;  McCarthy  v.  McCar- 
thy, 36  <  'onn.  177;  Stilson  v.  Stilson,  46  Conn. —  See  McAllister  v.  McAllis- 
ter, 10  Heisk.  345. 

In  //  ion.  17  Grant's  Ch.  599,  for  ten  years  a  wife  concealed 

from  the  public  her  relation  to  her  husband,  and  allowed  him  to  live 
with  another  woman  as  his  wife,  under  an  assumed  name,  the  real 
wife  living  in  the  neighborhood  and  receiving  from  them  her  own 
support. — Held,  that  she  was  estopped  to  claim  dower  in  lands  bought 
and  sold  during  those  ten  years,  by  her  husband  and  his  supposed 
wife,  to  a  bona  fide  purchaser. — Rep. 
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grounds  which,  in  view  of  his  relations  to  the  woman  whom 
he  subsequently  married,  were,  morally,  utterly  insufficient. 
The  complainant  appears  to  have  unwillingly  acquiesced  in 
his  determination  to  repudiate  her.  Were  the  controversy 
in  its  effects  confined  to  them  alone,  her  claim  to  relief 
would  be  subject  to  far  less  embarrassment  than  it  now  is. 
But  she  has,  beyond  all  doubt,  for  years  acquiesced  in  the 
divorce  and  marriage,  and  to  grant  to  her  the  relief  she 
asks  would  involve  a  decree  against  the  validity  of  the 
divorce,  and  of  the  subsequent  marriage,  and  consequently 
the  legitimacy  of  the  children  of  the  marriage,  and  that, 
too,  in  a  suit  in  which  the  decree  and  marriage  -are  not 
directly  assailed,  and  to  which  neither  Mary  Lewis  nor  her 
children  are  parties. 

The  bill  will  be  dismissed. 


Frank  F.  Sanders 

v. 
James  E.  Wagner  and  others,  executors  &c. 

In  September,  1874,  the  complainant  exchanged  certain  "unseated" 
lands  in  Pennsylvania  for  property  of  defendants'  testatrix  in  this 
state,  by  deeds  with  full  covenants.  After  testatrix's  death,  in  Jan- 
uary, 1875,  her  executors,  the  defendants,  discovered  that  there  was 
no  title  in  complainant  on  record  for  the  Pennsylvania  lands,  and  that 
it  had  been  sold  for  taxes  in  June,  1874,  and  the  tax  title  had  become 
absolute.  In  June,  1877,  they  paid  the  owners  of  the  tax  title  $250 
for  all  their  right,  title  and  interest  in  the  property,  and  took  a  deed 
to  themselves  as  "trustees  under  the  will"  of  the  testatrix.  In 
December,  1877,  they  brought  an  action  of  covenant  against  the  com- 
plainant, for  breach  of  the  covenants  in  his  deed,  which  action, 
through  complainant's  mistake,  was  undefended,  and  judgment  by 
default  obtained.  On  bill  for  relief,  and  an  injunction  against  such 
judgment, — Held, 

(1)  That  the  mistake  of  complainant,  having  been  satisfactorily 
shown,  is  sufficient  to  retain  the  bill. 
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(2»)  That  he  could  also  show  that  the  taxes  on  both  properties,  at 
the  time  of  the  exchange,  were  excepted  from  the  covenants  in  the 
deeds,  by  an  agreement  between  the  parties. 

(3)  That  he  could  also  show  that  he  had,  at  that  time,  a  deed  for 
the  Pennsylvania  lands,  which  he  has  since  recorded. 

(4)  That  jurisdiction  is  also  retained,  since  the  redemption  deed  was 
taken  by  the  defendants  as  trustees,  and  not  as  executors,  and  as  that 
deed  makes  no  reference  to  the  tax  title,  it  is  doubtful  whether  the 
complainant  could,  at  law,  avail  himself  of  it  as  an  extinguishment  of 
the  tax  title. 

(5)  That  the  complainant  is,  in  equity,  entitled  to  the  benefit  of  the 
title  so  acquired  by  the  executors,  on  re-imbursing  them  fully  ;  and 
that,  notwithstanding  they  did  not  employ  testatrix's  money  to 
redeem,  and  took  the  title  as  trustees  instead  of  executors ;  that  the 
tax  title  had  become  absolute  before  they  redeemed,  and  that  the 
complainant's  liability  to  damages  on  his  covenant  had  become  fixed. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  Theo.  Little,  for  complainant. 
Mr.  A.  Mills,  for  defendants. 

The  Chancellor. 

The  complainant,  in  September,  1874,  exchanged  certain 
"  unseated  "  (wild,  unimproved)  land  in  Pennsjdvania,  owned 
by  him,  with  Sarah  A.  Warner,  the  defendants'  testatrix, 
for  certain  real  estate  in  Morristown  belonsnnsr  to  her. 
Each  delivered  to  the  other  a  deed  for  the  property  con- 
veyed by  him  or  her,  with  full  covenants,  including  cove- 
nants against  encumbrances,  and  covenant  of  warranty 
general,  but  the  deed  to  the  complainant  declared  the  con- 
veyance to  be  subject  to  a  mortgage  for  $5,000  on  the 
property. 

Mrs.  Warner  died  in  January,  1875.  By  her  will  she 
appointed  the  defendants  her  executors,  and  devised  her 
estate  to  them  in  trust.  Some  time  after  her  death  they 
discovered  that  there  was  no  title  in  the  complainant  of 
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record  for  the  Pennsylvania  land,  and  that  it  was  sold  June 
8th,  1874,  for  taxes,  and  the  title  under  the  tax  sale  had 
become  absolute.  June  27th,  1877,  they  paid  to  the  owners 
of  the  tax  title  $250  for  all  their  right,  title  and  interest  in 
the  property,  and  took  a  deed  therefor  from  them  to  them- 
selves as  "  trustees  under  the  last  will  and  testament  of 
Sarah  A.  Warner,  deceased."  In  December,  1877,  they 
brought,  as  executors  of  Sarah  A.  Warner,  deceased,  an 
action  of  covenant  against  the  complainant,  in  the  supreme 
court  of  this  state,  upon  the  covenants  in  the  deed  from 
him  to  their  testatrix,  assigning,  for  breaches,  the  want  of 
title  and  the  encumbrance  of  the  tax  lien,  and  the  loss 
through  it  of  the  title  conveyed  by  him  to  her.  He  appears 
not  to  have  defended  the  suit,  although  duly  summoned. 
He  is  a  physician.  He  spoke  to  his  father-in-law,  A.  W. 
Bell,  esq.,  a  practicing  lawyer  of  this  state,  in  whose  family 
he  lived,  and  supposed  the  latter  would  give  it  attention, 
but,  in  fact,  neither  the  complainant  nor  Mr.  Bell  paid  any 
attention  to  it,  until  the  latter  discovered  the  suit  on  the 
list  of  causes  of  the  Morris  circuit  court,  at  the  term  of 
May,  1878.  It  was  down  on  the  list  for  assessment  of  dam- 
ages by  writ  of  inquiry  on  a  judgment  by  default. 

On  May  10th,  1878,  the  bill  in  this  cause  was  filed  for 
relief.  It  alleges  that  there  was  an  understanding  and  agree- 
ment between  the  complainant  and  Mrs.  Warner,  at  the  time 
of  the  exchange,  that,  notwithstanding  the  covenants  in  the 
deeds,  the  lands  conveyed  thereby  respectively  were  sub- 
ject to  tax,  which  each  grantee  was  to  pay,  and  that  the 
covenants  against  encumbrances  should  not  apply  to  the 
tax.  It  states,  also,  that  the  defendants  redeemed  the 
Pennsylvania  land  in  1877,  and  that  the  complainant  (if  he 
is  liable  at  all  to  respond  in  respect  to  the  tax)  ought,  in 
equity,  to  have  the  benefit  of  that  redemption  ;  that  he,  in 
fact,  had,  when  he  conveyed  to  Mrs.  Warner,  a  valid  title  to 
the  land,  by  a  deed  which,  though  duly  delivered,  was  then 
unrecorded,  but  which  he  has  since  then  put  on  record.  It 
avers  that  he  intended  to  defend  the  suit,  and  was  surprised 
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to  find  that  it  had  not  been  attended  to  by  Mr.  Bell,  as  his 
attorney.  It  prays  answer  and  an  injunction  to  restrain  the 
defendant  from  proceeding  upon  the  judgment,  and  it  prays 
relief  generally. 

That  the  complainant  was  guilty  of  negligence  in  not 
giving  his  attention  to  the  suit,  is  very  clear.  Mr.  Bell 
appears  not  to  have  understood  that  he  was  relied  upon  to 
defend  the  action,  nor  does  he  seem  to  have  understood 
that  a  suit  had  been  begun,  until  he  saw  it  on  the  list.  He 
appears  to  have  supposed  that  the  principal,  if  not  the  only, 
cause  of  complaint  in  respect  of  which  suit  was  threatened, 
was  the  alleged  defect  of  title,  which  he  knew  was  a  mis- 
take. But  whatever  may  have  been  the  reason  of  the 
inattention,  there  is  no  evidence  of  any  disposition  on  the 
part  of  the  complainant  or  Mr.  Bell  to  let  the  suit  go 
iiii defendqpl,  and  I  am  satisfied  that  the  fact  that  the  suit 
was  undefended  was  due  to  some  mistake.  And  though 
it  may  be  that  a  morion  in  the  supreme  court  to  open  the 
judgment  might  be  successful,  yet  there  is  a  feature  in  the 
case  which  leads  me  to  hold  and  dispose  of  the  controversy 
here. 

The  complainant's  allegation  that  there  existed  an  under- 
standing that  Mrs.  Warner  was  to  pay  the  taxes  on  the 
Pennsylvania  property,  is  not  sustained,  but  it  appears  that 
both  properties  were,  in  tact,  liable  for  unpaid  taxes,  the 
Pennsylvania  property  to  the  amount  of  $23.52,  and  the 
Morristown  property  to  the  amount  of  about  $50.  Aud  it 
is  to  be  borne  in  mind,  in  this  connection,  that  the  com 
plainant  is,  by  reason  of  the  fact  that  the  defendants  are 
sued  in  a  representative  capacity,  deprived  of  the  advantage 
of  his  own  testimony. 

That  the  defendants  obtained  from  the  purchasers  at  the 
tax  .-ale  the  title  of  the  latter  for  $250,  is  admitted.  They 
claim  that  there  was,  through  the  encumbrance  of  the  liens, 
an  absolute  failure  of  the  title  conveyed  by  the  complainant, 
and  they  insist  that  the  title  which  they  obtained  from  the 
purchasers  at  the  tax  sale  was  and  is  their  property;  that 


510  CASES  IN  CHANCERY.  [32  Eq. 

Sanders  v.  Wagner. 

it  was  not  a  redemption,  and  that  they  have  a  right,  and  it 
is  their  duty  as  executors,  to  look  to  the  complainant  for 
such  damages  as  by  law  they  are  entitled  to,  and  that  is 
equivalent  to  a  claim  of  the  amount  of  the  greater  *part  of 
the  consideration  money  (which  was  stated  in  the  deed  to 
be  $12,000)  of  the  conveyance  of  the  Pennsylvania  prop- 
erty to  Mrs.  Warner.  The  action  was  brought  to  recover 
$10,000  damages.  They  took  a  deed  from  the  purchasers 
of  the  tax  title  to  themselves,  not  as  executors,  but  as 
trustees,  and  that  deed  makes  no  reference  to  the  tax  title. 
It  is  at  least  doubtful  whether  at  law  the  complainant  could 
avail  himself  of  that  conveyance  as  an  extinguishment 
of  the  tax  title.  Miller  v.  Halsey,  2  Gr.  Ifi ;  JRaivle  on 
Cov.  168. 

The  defendants  were  under  no  obligation  to  pay  the  tax 
or  to  redeem  the  tax  title,  and  they  did  not  acquire  the 
tax  title  until  after  it  had  become  an  absolute  title  in  fee  in 
the  purchasers  at  the  tax  sale.  The  rule  at  law  in  such 
cases  is  thus  laid  down  by  Mr.  Rawle :  "  When  the  pur- 
chaser thinks  proper  to  sue,  while  the  right  of  redemption 
is  still  open  on  his  part,  his  damages  will  be  limited  by  the 
amount  of  the  redemption  money.  He  is,  however,  it  would 
seem,  under  no  obligation  to  redeem,  and  if  he  let  the  time 
necessary  for  this  purpose  elapse,  and  the  encumbrance  thus 
becomes  changed  into  an  absolute  title,  his  right  to  meas- 
ure his  damages  by  the  consideration  mone}'  will  not  be 
impaired  by  his  not  having  availed  himself  of  his  right  to 
redeem,  nor,  consequently,  will  the  damages  be  affected  by 
his  refusal  of  a  subsequent  offer  of  the  title  for  a  sum  less 
than  the  consideration  money."     Rawle  on  Cov.  168,  169. 

But,  the  defendants  having  acquired  the  title,  the  com- 
plainant, under  the  circumstances,  is  entitled  in  equity  to 
the  benefit  of  it,  on  re-imbursing  them  for  their  outlay  and 
trouble  in  obtaining  it.  Galloway  v.  Finley,  12  Pel.  264; 
Williams  v.  Watkins,  3  Pet  43;  Burk  v.  Marshall,  6  How.  281,.. 

It  does  not  appear  that  the  defendants  or  their  testatrix 
ever  lost  possession  of  the  property.     The  tax  title  did  not 
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become  absolute  until  June  8th,  1876.  The  testatrix  died 
in  January,  1875,  and  the  tax  title  was  conveyed  to  the 
defendants,  June  27th,  1877.  The  defendants,  failing  to 
induce  the  complainant  to  buy  the  title,  were  constrained 
to  buy  it  themselves.  As  appears  on  the  face  of  their  deed, 
they  bought  it  for  the  estate  which  they  held  in  trust. 
They  allege  that  they  paid  for  it,  not  with  money  of  the 
estate,  but  with  money  which  they  borrowed ;  but  that  will 
make  no  difference.  Thej^  have  acquired  the  title  which 
they  now  set  up,  through  their  knowledge  of  the  title  which 
was  conveyed  to  their  testatrix  by  the  complainant.  Had 
there  been  no  conveyance  by  him  to  her,  it  is  safe  to  say 
they  would  never  have  known  of  the  existence  of  the  tax 
title  which  they  have  purchased  for  $250,  and  under  which 
they  claim  to  hold  the  property  for  which  they  claim  to  be 
entitled  to  recover  damages  to  the  amount  of  $10,000.  It 
is  to  be  presumed  that  they  would  not  have  been  able  to 
purchase  the  property  for  $250,  but  for  the  fact  that  they 
were  the  holders  of  the  title  conveyed  by  the  complain- 
ant. Equity  manifestly  demands  that  they  be  held  to  have 
redeemed  the  property,  as  in  fact  they  did.  Whatever  the 
legal  phase  of  the  transaction,  it  is  clear  that  what  they 
intended  to  do,  and  what  they  did  in  fact  do,  was  to  redeem 
the  property  from  the  tax  title. 

Where  a  vendee  buys  in  an  outstanding  paramount  title, 
he  is  entitled  to  damages  against  the  vendor  on  his  cove- 
nants to  the  extent  of  indemnity  only.  Smith  v.  Compton,  3 
Barn.  £  Ad.  Jfi7 ;  Wood's  Mayne  on  Dam.  286;  Field  on 
Dam.  378,  396,  397. 

The  defendants  deny  that  that  rule  can  be  applied  in  this 
case,  because  they,  as  trustees,  bought  the  title  of  the  pur- 
chasers at  the  tax  sale  after  the  tax  title  had  become  abso- 
lute, and  the  liability  of  the  complainant  to  damages  to 
them,  as  executors,  under  the  covenant,  had  become  fixed, 
and  because  they  did  not,  as  they  insist,  redeem  or  extin- 
guish the  tax  title,  but  acquired  the  title  under  it  after  it 
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bad  become  an  absolute  fee,  as  any  strangers  might  have 
done;  but  the  rule  is  applicable  to  them. 

Tkie  complainant  does  not,  in  the  bill,  tender  himself 
ready  to  do  what  equity  requires — that  is,  pay  what  this 
court  shall  direct — but  on  the  hearing  he  offered  to  amend 
his  bill  in  that  respect. 

Such  amendment  will  be  ordered,  and  there  will  be  a 
decree  that,  on  his  paying  to  the  defendants  such  sum  of 
money  as  will  be  sufficient  to  indemnify  them  for  the  money 
paid  for  the  tax  title,  with  interest,  and  their  reasonable 
expenses  of  obtaining  the  tax  title,  and  the  costs  of  the  suit 
at  law  and  their  costs  of  this  suit,  the  defendants  be  perpet- 
ually enjoined  from  proceeding  with  the  action  at  Jaw  or 
any  like  suit  against  the  defendant  for  the  same  cause. 


Matthias  M.  Combs 

v. 

The  Shrewsbury  Mutual  Fire  Insurance  Company. 

In  March,  1869,  a  mutual  insurance  company  insured  a  mill  of  Sil- 
vers and  Woodward,  for  $3,000,  for  five  years.  In  May,  1869,  they, 
with  the  company's  consent,  assigned  the  policy,  by  an  absolute  assign- 
ment (but,  in  fact,  only  as  collateral  security),  to  one  Job  as  mort- 
gagee. In  April,  1871,  Woodward  conveyed  his  interest  in  the  mill  to 
Silvers,  and  orally  assigned  his  interest  in  the  policy,  also.  The  mill 
was  burnt  down  in  April,  1872.  Before  Woodward's  transfer,  the  com- 
pany paid  dividends  to  Woodward  and  Silvers;  after  that,  to  Silvers 
alone.  Proof  of  loss  was  made  May  2d,  1872,  and  Silvers  assigned  hi* 
interest  in  the  policy  to  the  complainant,  May  13th,  1874.  Job's 
mortgage  was  paid  in  April,  1878,  but  he  still  retains  possession  of  the 
policy,  under  his  assignment.    On  general  demurrer  to  the  bill, — Held, 

(1)  That  it  is  not  necessary  to  set  out  the  by-laws  of  the  company 
in  the  bill. 

(2)  That  an  averment  that  the  proof  of  loss  was  made  by  Silvers, 
without  stating  that  it  was  certified  by  a  magistrate,  is  sufficient. 
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(3)  That  Silvers's  assignment  of  his  interest  in  the  policy  after  the 
loss,  is  not  within  the  clause  which  requires  the  consent  of  the  com- 
pany to  be  obtained  to  the  assignment  of  any  policy. 

(4)  That  the  fact  that  the  absolute  assignment  to  Job  is  still  in 
existence,  although  his  mortgage  has  been  paid  ;  that,  as  to  Wood- 
ward's assignment  to  Silvers,  though  it  was  merely  oral  and  unaccom- 
panied by  express  consent  of  the  company,  the  company,  by  paying 
dividends  to  Silvers  afterwards,  waived  their  strict  right  to  object  to 
such  assignment,  and  that,  as  alleged,  the  company,  knowing  of 
Woodward's  conveyance  of  the  property  to  Silvers,  led  Silvers  to 
believe  that  it  regarded  the  policy  as  valid  in  his  hands, — all  combine 
to  render  the  remedy  at  law  inadequate  and  to  give  equity  juris- 
diction. 


Bill  for  relief.     On  general  demurrer. 

Mr.  W.  H.  Vredenburgh,  for  demurrant. 

Mr.  S.  M.  Schanck  and  Mr.    W.  D.  Holt,  for  complainant. 

The  Chancellor. 

The  Shrewsbury  Mutual  Fire  Insurance  Company,  by  its 
policy  of  insurance,  dated  March  16th,  1869,  insured  John 
Silvers  and  Charles  H.  Woodward  against  loss  by  fire,  to 
the  amount  of  $3,000,  on  their  grist-mill  in  Hightstown,  for 
five  years  from  March  24th,  1869,  that  is,  from  that  date 
until  March  24th,  1874.  The  policy,  by  its  provisions,  was 
to  be  void  in  case  other  insurance  should  be  effected  with- 
out giving  notice  thereof  to  the  company,  and  obtaining  its 
acknowledgment  thereof  in  writing,  either  by  endorsement 
on  the  policy  or  otherwise.  Other  insurance  was  obtained. 
The  mill  was  the  partnership  property  of  the  insured.  May 
10th,  1869,  they,  with  the  consent  of  the  company,  assigned 
the  policy  to  Archibald  F.  Job,  by  an  assignment  absolute 
in  its  terms,  but,  in  fact,  merely  as  collateral  security  to  a 
mortgage  for  $7,000,  given  by  them  to  him  on  the  mortgaged 
premises.  April  1st,  1871,  the  partnership  was  dissolved, 
Woodward  thereupon  assigning  his  interest  in  the  property 
to  Silvers,  and  orally  assigning  therewith  his  interest  in  the 
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policy,  also.  The  mill  was  burnt  down  April  13th,  1872. 
From  the  time  of  the  dissolution  until  the  loss  occurred, 
Silvers  was  the  owner,  subject  to  the  assignment  to  Job,  of 
the  entire  interest  of  the  insured  in  the  policy.  The  com- 
pany had  notice  of,  and  consented  to  the  additional  insur- 
ance before  mentioned.  From  the  time  when  it  was 
informed  of  it,  down  to  the  time  of  the  dissolution  of  the 
copartnership,  it  paid  dividends  from  its  profits  to  Silvers 
and  Woodward  as  holders  of  a  valid  polic}-,  and  it  in  like 
manner  paid  such  dividends  from  the  profits  to  Silvers,  as 
the  holder  of  a  valid  policy,  after  the  dissolution  and  down 
to  the  time  of  the  loss.  Proof  of  loss  was  made  May  2d, 
1872.  May  13th,  1874,  Silvers  assigned  his  interest  in  the 
policy  to  the  complainant.  The  mortgage  held  by  Job,  and 
to  which  the  assignment  to  him  was  collateral,  was  paid  off 
on  or  about  April  1st,  1878,  but  he  still  has  the  possession 
and  control  of  the  policy  under  the  assignment  thereof  to 
him. 

The  bill  was  filed  October  1st,  1878.  The  company  filed 
a  general  demurrer.  Silvers  died  in  January,  1879,  intes- 
teste,  and  no  letters  of  administration  have  been  taken  on 
his  estate.  The  bill  was  amended  by  making  this  statement. 
On  the  hearing,  the  following  causes  of  demurrer  were 
assigned  :  That  the  bill  does  not  set  forth  the  by-laws  of  the 
company,  which,  according  to  the  policy,  constitute  part 
of  the  contract  of  insurance ;  that  it  does  not  make  the 
necessary  averments  in  reference  to  the  certificate  of  the 
magistrate  or  notary  as  to  the  bona  fides  &c.  of  the  loss ;  that 
it  does  not  state  that  the  company  consented  to  the  assign- 
ment by  Silvers  to  the  complainant,  and,  further,  that  the 
complainant  has  an  adequate  remedy  at  law. 

The  bill  states  that  the  policy  was  made  and  accepted  in 
reference  to  the  charter  and  by-laws  of  the  company,  which 
were  to  be  used  and  resorted  to  in  order  to  explain  the 
rights  of  the  parties  to  the  policy  in  all  cases.  It  does  not 
appear  that  the  by-laws  contained  any  condition  or  provi- 
sion which  it  is  necessary  to  set  forth  in  the  bill.     The  bill 
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avers  that  after  the  loss,  and  on  or  about  May  2d,  1872, 
Silvers  gave  immediate  notice  of  the  loss  to  the  company, 
and  to  its  managers  and  to  its  secretary,  at  their  office,  and 
made  proof  thereof  and  all  declarations  and  certificates  in 
conformity  to  the  conditions  specified  in  the  charter  and 
by-laws  of  the  company,  and  also  in  conformity  to  the  con- 
ditions of  insurance  annexed  to  the  policy.  It  avers,  also, 
that  Silvers  gave  immediate  notice  of  the  loss,  and  made 
proof  of  the  loss  and  made  all  the  requisite  declarations 
and  certificates.  The  criticism  is,  that  the  certificate  of  the 
magistrate  or  notary  is  to  be  made  by  him,  while  the  bill 
states  that  it  was  made  by  Silvers;  but  the  statement  is  suf- 
ficient. It  signifies  that  Silvers  furnished  all  the  requisite 
certificates  and  declarations.  Certainty  to  a  common  intent 
is  all  that  is  required. 

The  assignment  to  the  complainant,  after  the  loss 
occurred,  is  not  within  the  provision  of  the  policy  declaring 
that  the  liability  of  the  compan}7  shall  cease  in  case  of  an 
assignment  of  the  policy  in  whole  or  in  part  without  the 
consent  of  the  company.  An  assignment,  after  the  loss  has 
occurred,  is  not  an  assignment  of  the  policy,  but  of  the 
claim  for  the  insurance,  and  is  not  within  the  inhibition  of 
the  clause  just  referred  to.  Phillips  on  Ins.  §  108 ;  May  on 
Ins.  §  386. 

The  question  whether  the  complainant  has  an  adequate 
remedy  at  law,  remains  to  be  considered.  The  assignment 
to  Job  is  still  in  existence,  and  it  is  absolute  in  its  terms. 
But  he  has  received  his  mortgage  debt,  and,  therefore,  lias 
no  right  whatever  in  equity  to  the  insurance  money,  though 
he  appears  to  have  the  right  to  sue.  The  company  con- 
sented to  the  assignment  to  him,  and  he  probably  appears 
on  its  books  to  be  the  owner  of  it.  By  its  charter  it  is  pro- 
vided that  no  transfer  of  any  policy  shall  be  valid  until  it 
shall  be  entered  on  the  books  of  the  company  and  certified 
by  the  secretary.     P.  L.  1838  j).  190  §  9. 

The  bill  is  filed  against  Job,  as  well  as  Woodward  and 
the  company,  and  it  prays  answer  on  oath  as  to  whether 
34 
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Job's  debt  has  not  been  paid  and  his  interest  in  the  policy 
therefore  extinguished.  The  assignment  by  Woodward  to 
Silvers  of  his  interest  in  the  policy  was  oral  merely,  and 
unaccompanied  by  a  delivery  of  the  policy.  The  policy  was 
then  in  the  hands  of  Job,  as  it  still  is.  The  assignment  was 
a  merely  equitable  one.  If  the  company,  knowing  of  it,  and 
of  the  transfer  by  Woodward  of  his  interest  in  the  property, 
gave  Silvers  reason  to  believe  that  it  regarded  the  policy  as 
valid  in  his  hands  as  sole  owner,  the  complainant  is  entitled 
to  have  the  assignment  and  his  right  under  it  established  in 
equity  as  against  Woodward  and  the  company.  Cook  v.  Black, 
1  Hare  390. 

The  payment  of  dividends  to  Silvers  as  being  sole  owner 
of  the  policy,  after  the  transfer  of  Woodward's  interest  in 
the  property,  would  be  proof  of  assent  to  the  assignment  of 
Woodward's  interest  in  the  policy  and  the  transfer  of  his 
interest  in  the  property.  Such  dealing  with  Silvers  would 
have  prevented  him  from  obtaining  insurance  elsewhere,  and 
would  have  lulled  him  into  security  and  prevented  him  from 
taking  any  action  to  notify  the  company  or  to  obtain  its  con- 
sent, because  he  would  not  have  conceived  either  to  be  neces- 
sary.  Such  conduct  ou  his  part  would  be  regarded  as  a  waiver. 
May  on  Ins.  §  508. 

In  view  of  the  fact  that  Silvers  had  only  an  equitable  assign- 
ment of  Woodward's  interest  in  the  policy;  that  Woodward, 
at  the  time  of  the  loss,  had  no  interest  in  the  property,  and 
has  never  since  had  any,  and  has  none  now ;  that  the  title  to 
the  insurance  money  stands  by  written  assignment,  assented  to 
by  the  company  and  so  entered  on  its  books,  in  the  name  of 
Job,  who  has  the  policy  in  possession,  though  he  has  in  fact  no 
interest  therein  ;  that,  by  the  charter  of  the  company,  no  assign- 
ment of  a  policy  is  to  be  valid  unless  it  is  entered  on  its  books 
and  certified  by  the  secretary,  and  that  the  bill  prays  a  discovery, 
not  only  from  Woodward,  but  from  the  company,  which  latter, 
as  the  bill  alleges,  has  in  its  possession  the  written  evidences  of 
the  payment  of  dividends  to  Silvers  and  Woodward  before  the 
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dissolution  of  the  copartnership,  and  to  Silvers  after  that 
time  ;  that  the  bill  seeks  discovery  from  the  company  also 
as  to  the  notice  which  it  had  of  the  additional  insurance — it 
seems  clear  that  the  complainant  has  not  an  adequate  rem- 
edy at  law,  but  is  entitled  to  the  aid  of  equity. 

In  Bodle  v.  Chenango  Co.  Mut.  Ins.  Co.,  2  N.  Y.  53,  where 
the  insured  sold  an  undivided  interest  in  the  property 
which  was  the  subject  of  insurance,  to  another  person,  and 
the  insurance  company  consented  that  the  policy  should 
"'remain  good"  to  the  insured  and  his  alienee,  and  an  entry 
was  made  in  their  books  recognizing  the  alienee  as  a  mem- 
ber of  the  company,  but  there  was  no  assignment  of  the 
policy,  it  was  held  that  no  action  at  law  could  be  main- 
tained either  by  the  insured  or  his  alienee,  or  by  them 
jointly,  to  recover  for  the  loss  of  the  joint  propert}T,  but 
that  the  case  was  a  proper  one  for  relief  against  the  insur- 
ance company  in  a  court  of  equity,  on  the  ground  that  there 
was  no  assignment,  and  the  company,  by  its  recognition  of 
the  transfer  of  an  interest  in  the  property,  and  its  declara- 
tion and  undertaking  that  the  policy  should  be  available  to 
both  the  insured  and  the  alienee,  had  created  an  obligation 
peculiarly  and  exclusively  cognizable  in  equity. 

The  case  in  hand  is  within  the  reasoning  of  that  one. 
Here  there  was  no  assignment,  but  an  equitable  one  from 
Woodward  to  Silvers,  of  his  interest  in  the  policy.  Wood- 
ward transferred  all  his  interest  in  the  property  before  the 
loss,  and  had  none  in  it  when  the  loss  occurred.  Job  has 
title  to  the  policy,  but  has  in  fact  no  interest  in  it.  Whether, 
where  one  of  two  joint  owners  of  property  insured  transfers 
his  interest  in  it  to  the  other,  that  is  an  alienation  within 
the  prohibition  contained  in  the  policy,  is  not  settled.  Under 
the  circumstances  of  the  case,  the  complainant's  remedy  at 
law  should  be  clear  before  relief  is  denied  to  him  here.  He 
appears  to  be  liable  to  be  defeated  at  law  by  technical  diffi- 
culties. A  remedy,  therefore,  should  be  accorded  to  him  in 
this  forum.  Burton  v.  Gore  District  M.  F.  I.  Co.,  12  Grant's 
Ch.  156. 
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But  while  the  suit  maybe  maintained  in  equity,  the  aver- 
ments of  the  bill  on  the  subject  of  the  waiver  are  insuffi- 
cient. It  does  not  appear  tliat  the  company  knew  of  either 
the  .assignment  or  transfer  when  it  paid  the  dividends  to 
Silvers,  after  the  dissolution.  The  right  to  relief  may  not 
depend  on  that,  however. 

The  demurrer  will  be  overruled,  but  without  costs,  and 
leave  will  be  given  to  amend  in  the  respect  just  indicated. 


William  W.  Flagler 

v. 

George  W.  Blunt  and  others. 

A  creditor  filed  a  bill  alleging  that  an  uncle  of  the  defendant  had, 
in  carrying  on  a  dairy  farm  in  this  state,  contracted  his  debt ;  that  the 
defendant  claimed  that  his  uncle  had,  two  years  before  his  death, 
given  him  the  farm  and  all  the  utensils  &c.  thereon,  the  latter  orally 
and  without  consideration  ;  that  the  defendant  was  a  non-resident  and 
insolvent,  and  had  sold  all  the  personal  property  and  threatened  to 
remove  the  proceeds  from  the  state ;  that  the  farm  was  encumbered 
to  its  full  value  ;  that  no  administrator  had  been  appointed  ;  that  such 
creditor  was  without  remedy  at  law  ;  that  the  defendant  was  liable  as 
an  executor  de  son  tort;  and  praying  that  a  receiver  might  be  appointed, 


Note. — Under  some  circumstances  an  executor  de  son  tort  may  be 
pursued  in  equity.  Sharland  v.  Loosemore,  5  Hare  469  ;  Hill  v.  Curtis,  L. 
B.  (i  Eq.)  90;  Bayner  v.  Koehler,  L.  B.  {14  Eq.)  262  ;  Vickers  v.  Bell,  4 
DeG.  J.  &  S.  274;  Gary  v.  Hills,  L.  B.  (15  Eq.)  79 ;  Coote  v.  Whittington, 
L.  B.  (16  Eq.)  534;  Bowsell  v.  Morris,  L.  B.  (17  Eq.)  20;  Beardmore  v. 
Gregory,  2  H.  &  M.  491 ;  Penny  v.  Watts,  2  Phil.  149 ;  Ambler  v.  Lindsay, 
L.  B.  (3  Ch.  Div.)  198.  See,  also,  Bogers  v.  Frank,  1  Y.  &  J.  409;  El- 
worthy  v.  Sandford,  3  H.  &  C.  330 ;  Newland  v.  Champion,  1  Ves.  Sr.  106  ; 
JDozier  v.  Dozier,  1  Dev.  &  Bat.  Eq.  96 ;  Gentry  v.  Jones,  6  J.  J.  Marsh. 
148,  154;  Watts  v.  Gayle,  20  Ala.  817 ;  Chamberlayne  v.  Temple,  2  Band. 
398 ;  Hansford  v.  Elliott,  9  Leigh  79;  Trippe  v.  Lowe,  2  Kelly  (Ga.)  304; 
Pike  v.  State,  14  Ark.  403.— Rep. 
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and  defendant's  attorneys,  in  whose  hands   the  funds  had  been  put, 
restrained  from  paying  them  to  him.     On  demurrer, — Held, 

(1)  That  if  the  defendant  is  an  executor  de  son  tort,  complainant  must 
pursue  him  at  law. 

(2)  That  the  circumstances  connected  with  the  alleged  gift  of'  the 
personal  property  to  the  defendant ;  that  he  had  never  been  in  posses- 
sion or  asserted  any  claim  thereto  until  after  the  uncle's  death,  and 
the  foregoing  statements  in  the  bill,  justify  this  court  in  appointing  a 
receiver,  that  the  property  may  be  held  until  an  administrator  be 
appointed,  and  directing  that  the  attorneys  pay  over  the  proceeds  of 
sale  to  him. 


Bill  for  relief.     On  general  demurrer. 
Mr.  A.  31ills,  for  demurrants. 
Mr.  T.  Little,  for  complainant. 

The  Chancellor. 

The  bill  alleges,  in  substance,  that  George  W.  Blunt, 
ancle  of  the  defendant  Blunt,  was  for  many  years,  and  up 
to  the  time  of  his  death,  which  occurred  April  19th,  1878, 
in  possession  of  a  farm  in  the  county  of  Morris,  on  which 
he,  or  others  in  his  name  (he  residing  in  the  city  of  New 
York),  conducted  agricultural  operations,  and  had  there  in 
his  possession  the  usual  farming  implements  and  utensils, 
and  kept  horses,  cows  &c,  and  carried  on  the  dairy  busi- 
ness, and  that  at  the  time  of  his  death  he  was  indebted  to 
the  complainant  in  the  sum  of  $576.10,  for  feed  sold  by  the 
latter  to  him  for  his  live  stock  on  the  farm.  It  further  states 
that,  after  Blunt's  death,  his  nephewT,  the  defendant  Blunt,  a 
resident  of  New7  York  city,  came  to  this  state  and  claimed 
that,  since  1874,  he  had  been,  as,  indeed,  he  appeared  to 
have  been,  the  owner  of  the  farm,  and  that  he  owned,  also, 
all  the  personal  property  thereon,  by  gift  made  in  or  about 
1876,  by  his  uncle  George  W.  Blunt  (there  never  was  any 
written  evidence  of  the  gift  or  transfer,  however,  and  the 
defendant  Blunt  never  had  possession  at  any  time  prior  to 
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his  uncle's  death) ;  that  he  subsequently  sold  the  personal 
property,  realizing  therefor  about  $1,500  ;  that,  after  he  sold 
the  property,  an  ineffectual  attempt  on  the  part  of  the  com- 
plainant and  one  or  more  others  of  the  creditors  of  the 
deceased  was  made  to  recover  from  the  nephew,  by  attach- 
ment, their  debts  contracted  by  the  uncle,  and  that  since 
the  termination  of  the  attachment  proceedings,  the  proceeds 
of  the  sale  of  the  personal  property  which  was  sold  there- 
under, have  come  into  the  hands  of  the  attorneys  of  the 
defendant  Blunt  in  that  suit,  who,  at  the  time  of  the  filing 
of  the  bill,  held  them  to  indemnify  the  sureties  on  his  bond, 
given  in  the  proceedings  in  attachment. 

The  bill  states  that  the  uncle  owned  no  other  property  in 
this  state  than  the  personal  property  before  mentioned; 
that  no  administration  has  been  taken  upon  his  estate  in 
this  state;  that  the  defendant  Blunt  has,  by  his  intermed- 
dling with  the  property  of  his  uncle,  made  himself  executor 
de  son  tort,  and  so  has  become  liable  to  pay  the  complain- 
ant's debt;  that  he  is  a  man  of  little  or  no  property,  and  at 
least  has  none  in  this  state  except  the  farm,  which  is  encum- 
bered by  mortgage  beyond  the  price  for  which  it  could  be 
sold,  and  that  he  is  about  to  remove  the  proceeds  of  the  sale 
of  the  personal  property  out  of  this  state. 

The  bill  prays  discovery;  that  the  defendant  Blunt  may 
be  enjoined  from  removing  from  this  state  the  proceeds  of 
sale  before  mentioned,  and  that  his  attorneys  may  be 
restrained  from  paying  the  money  in  their  hands  to  him ; 
that  a  receiver  may  be  appointed;  that  the  amount  due  the 
complainant  from  George  W.  Blunt,  deceased,  at  the  time  of 
his  death,  may  be  ascertained,  and  that  the  defendant  Blunt 
may  be  decreed  to  pay  it  out  of  the  before-mentioned 
money,  and  that  the  complainant  may  have  such  other  and 
further  relief  as  to  the  court  may  seem  meet. 

All  of  the  defendants  have  demurred.  The}r  insist  that 
the  suit  cannot  be  maintained,  because  it  must  be  viewed  in 
one  of  two  aspects,  either  as  a  suit  to  recover  the  complain- 
ant's debt  from  the  defendant  Blunt  as  executor  de  son  tort. 
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from  which  point  of  view  the  complainant's  remedy  is  at 
law;  or  as  a  suit  to  set  aside  the  alleged  sale  to  the  defend- 
ant Blunt  as  a  fraud  on  the  complainant  as  a  creditor  of 
George  W.  Blunt,  deceased,  in  which  aspect  the  fact  that 
the  complainant  has  no  judgment  and  execution  is  fatal  to 
the  suit.  The  attorneys  (the  bill  is  tiled  against  them,  also) 
insist  that  the  bill  cannot  be  maintained  against  them,  for 
no  fraud  is  charged  against  them,  and  the  complainant  is 
entitled  to  no  discovery  from  them. 

The  complainant  pursues  the  defendant  Blunt  as  executor 
de  son  tort,  and  asks  that  all  the  proceeds  of  the  sale  may  be 
paid  to  a  receiver.  They  are  more  than  enough  to  pay  his 
debt.  J  lis  remedy  against  Blunt  for  the  payment  of  his 
debt  is,  at  law,  to  sue  him  as  executor  there.  Wins,  on 
Ex'rs  267  ;  Pleasants  v.  Glasscock,  1  Sm.  <f  Marsh.  17.  He 
cannot  call  him  to  an  account  for  the  assets  of  the  estate, 
unless  a  personal  representative  of  the  estate  be  a  party. 
1  Dan.  Ch.  Pr.  319;  Creasor  v.  Pobinson,  lip.  Beav.  589; 
Gregory  v.  Forrester,  1  Me  Cord  Ch.  318  ;  Farley  v.  Farley,  Id. 
506.  If  satisfaction  of  his  debt  were  accorded  to  him  out  of 
the  proceeds  of  the  sale,  what  disposition  would  be  made 
of  the  balance  of  the  assets  ?  Is  it  to  be  paid  back  to  Blunt, 
who,  in  that  case,  must  have  been  adjudged  to  have  no  legal 
or  equitable  title  to  it? 

There  is  another  view,  however,  in  which  the  bill  is 
clearly  sustainable,  and  that  is  as  a  bill  for  an  injunction 
and  an  account  and  a  receiver.  The  defendant  Blunt  is  in 
possession,  through  a  sale  made  by  himself  under  a  claim  of 
ownership,  of  the  proceeds  of  all  the  property  of  which  his 
uncle  died  possessed  in  this  state.  His  claim  of  ownership 
is  based  on  his  allegation  that,  by  a  merely  oral  gift,  without 
consideration,  his  uncle  transferred  the  property  to  him  a 
year  or  two  before  his  death.  He  admits  that  he  had  never. 
up  to  the  time  of  his  uncle's  death,  had  any  possession  of 
the  property,  nor  was  there  any  delivery  of  it,  nor  had  he 
even  seen  it,  but  it  remained  in  the  possession  of  his  uncle. 
He  is  not  only  of  no  pecuniary  responsibility,  but  is  a  non- 
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resident  here,  and  is  about  to  take  the  proceeds  of  the  sale 
of  the  property  out  of  this  state  and  away  from  the  reach 
of  the  creditors  of  his  uncle.  No  administration  has  been 
taken  on  the  estate  of  his  uncle,  and  there  is  no  property  in 
this  state  out  of  which  the  creditors  can  collect  their  claims 
if  the  proceeds  of  sale  in  dispute  be  taken  away.  There  is 
no  property  on  which  to  administer,  but  only  the  proceeds 
of  the  sale  of  property,  and  they  are  subject  to  his  claim. 

It  is  among  the  undoubted  powers  of  this  court  to  pre- 
serve the  property  of  a  decedent  to  those  who  may  be  enti- 
tled to  it  under  such  circumstances.  If  it  had  not  such 
power,  there  would  be  a  failure  of  justice.  The  property 
would  be  liable  to  be  taken  away  out  of  the  state,  by  any 
designing  person,  before  administration  could  be  obtained, 
and  thus  those  entitled  to  the  estate  be  defrauded.  It  must 
be  within  the  power  of  this  court  to  prevent  so  obvious  and 
gross  a  wrong.  The  jurisdiction  is  established.  Mitf.  PL 
135  ;  Wms.  on  Ex'rs  500  ;  2  Redf.  on  Wills  96 ;  High  on  Inj. 
§  828;  Wood  v.  Hitchings,  2  Beav.  289. 

Judge  Redfield  lays  down  the  rule  thus:  "Where  the 
property  belonging  to  the  estate  is  in  peril  of  loss,  and 
there  is  no  one  appointed  to  represent  the  estate,  the  right 
of  administration  being  in  controversy  and  the  probate 
court  not  having  appointed  an  administrator  pendente  lite,  a 
court  of  equity  will  appoint  a  receiver  to  arrest  or  prevent 
inevitable  loss  where  the  estate  is  of  sufficient  value  and  the 
amount  of  apprehended  loss  such  as  to  justify  the  expense 
of  a  receiver.  And  it  seems  that  it  will  make  no  difference 
whether  the  occasion  demanding  the  appointment  of  a 
receiver  arises  before  any  one  has  been  appointed  to  repre- 
sent the  estate,  or  during  the  pendency  of  a  controversy  to 
jinnul  letters  of  probate  or  of  administration."  Redf.  on 
Wills  96. 

"  The  power  of  appointing  receivers,"  says  Mr.  High,  "is 
necessarily  inherent  in  courts  possessed  of  equitable  juris- 
diction, and  may  be  invoked  whenever  there  is  an  estate  or 
fund  in  existence  and  no  competent  person  entitled  to  hold 
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it,  or  the  person  entitled  occupies  the  relation  of  a  trustee 
and  is  misusing  or  misapplying  the  property.  *  *  * 
So,  a  receiver  will  be  appointed  for  the  protection  of  the 
fund,  when  the  plaintiff  lias  an  equitable  interest,  and  the 
defendant,  having  possession  of  the  property,  is  wasting  it 
or  removing  it  beyond  the  jurisdiction  of  the  court.  The 
principal  grounds  upon  which  courts  of  equity  grant  their 
extraordinary  aid  by  the  appointment  of  receivers  pendente 
lite,  are  that  the  person  seeking  the  relief  has  shown  at  least 
a  probable  interest  in  the  property,  and  that  there  is  danger 
of  its  being  lost  unless  a  receiver  is  allowed,  the  element  of 
danger  being  an  important  consideration  in  the  case.  And 
a  remote  or  past  danger  will  not  suffice  as  a  ground  for  the 
relief,  but  there  must  be  a  well-founded  apprehension  of 
immediate  injury.  The  power  of  appointment  is  usually 
invoked  either  for  the  prevention  of  fraud,  to  save  the  sub- 
ject of  litigation  from  material  injury,  or  to  rescue  it  from 
threatened  destruction.  And,  to  warrant  the  interposition 
of  a  court  of  equity  by  the  aid  of  a  receiver,  it  is  essential 
that  the  plaintiff  should  show,  first,  either  a  clear  legal  right 
in  himself  to  the  property  in  controversy,  or  that  he  has 
some  lien  upon  it,  or  that  it  constitutes  a  special  fund  out 
of  which  he  is  entitled  to  satisfaction  of  his  demand;  and, 
secondly,  it  must  appear  that  possession  of  the  property  was 
obtained  by  the  defendant  through  fraud,  or  that  the  prop- 
erty itself,  or  the  income  from  it,  is  in  danger  of  loss  from 
the  neglect,  waste,  misconduct  or  insolvency  of  the  defend- 
ant."    High  on  Receivers,  §§  9,  11. 

It  is  laid  down  by  Mr.  Kerr,  that  a  receiver  of  the  assets 
of  a  decedent  will  be  appointed  in  equity  if  it  appears,  from 
all  the  circumstances  of  the  case,  that  there  is  no  executor 
or  administrator  in  existence,  with  the  right  or  power  to 
act  as  such,  notwithstanding  there  is  no  ground  laid  for 
interference  in  respect  of  any  improper  conduct  of  the  par- 
ties.    Kerr  on  Receivers  SI. 

To  protect  the  property,  it  was  necessary  in  this  case 
for  the   complainant  to  have  recourse  to  equity,  and  the 
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attorneys  were  necessary  parties  in  order  that  they  miglu 
be  restrained  from  paying  out  the  money  to  their  client. 
An  administrator  would  be  entitled,  in  equity,  to  recover 
(and  the  defendant  Blunt  to  account  to  him  accordingly 
therefor)  the  before-mentioned  proceeds  of  sale.  Scoville  v. 
Post,  3  Edw.  216. 

The  injunction  affords  an  opportunity  for  obtaining  the 
appointment  of  a  personal  representative  of  the  decedent  in 
this  state.  The  demurrer  will  be  sustained  except  in  this 
point  of  view,  but  leave  will  be  given  to  amend  the  bill  to 
conform  to  the  conclusion  reached  in  this  opinion. 


Caroline  M.  Nancrede 

v. 

Charles  H.  Voorhis. 


1.  A  bill  in  equity  will  not  lie  against  an  attorney  for  damages  for 
negligence  in  investigating  a  title,  but  otherwise  if  such  attorney 
becomes  a  trustee  to  invest. 

2.  The  evidence  showing  that  the  attorney,  in  this  case,  promised 
the  complainant  to  obtain  first  mortgages  for  her,  he  was  held  (it 
being  a  case  of  mingled  trust  and  agency)  accountable  for  the  amount 
of  the  encumbrances  on  the  property  prior  to  hers,  but  not  for  any 
subsequent  depreciation  in  the  value,  caused  by  general  business 
depression,  the  property  at  the  time  of  loaning  being  shown  to  have 
been,  apart  from  the  prior  encumbrances,  abundant  security. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  P.  W.  Parker,  for  complainant. 

31r.  J.  Linn,  for  defendant. 

The  Chancellor. 

The   bill  is  filed   lor  discovery,  and   a  decree    that   the 
defendant  account  to  the  complainant  for,  and  pay  over  to 
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her,  $13,250  (with  interest),  received  by  him  for  her,  to  be 
invested  for  her,  and  which  it  is  alleged  he  fraudulently 
invested  on  insufficient  security  of  mortgage  of  real  estate, 
on  her  conveying  to  him  the  mortgaged  property,  of  which, 
through  foreclosure  proceedings  on  her  mortgage,  she  lias 
become  the  owner,  subject  to  the  prior  encumbrances  and 
taxes  &c,  and  accounting  for  the  rents,  issues  and  profits, 
since  she  has  had  possession;  or  that  he  may  be  decreed  to 
make  good  her  loss. 

In  June,  1871,  the  defendant,  who  is,  and  then  was,  an 
attorney  and  counsellor  at  law  of  this  state,  and  as  such  had 
done  some  legal  business  for  the  complainant,  who  was  a 
widow,  had  in  his  hands  §13,250  of  her  money,  placed  there 
by  her.  Part  of  it  he  had  collected  for  her  and  the  rest  she 
sent  to  him.  She  was  desirous  of  investing  It  securely. 
He  proposed  to  her  the  bonds  or  certificates  of  indebted- 
ness of  the  Hackensack  Improvement  Commission,  which, 
after  consideration,  she  declined.  lie  then,  as  he  says,  pro- 
posed to  her  to  invest  the  money  on  mortgage  of  certain 
real  property,  three  adjoining  houses  and  lots  in  Bayonne, 
respectively  known  in  the  cause  as  Nos.  7,  8  and  9,  Bay 
View  Place.  The  mortgages  were,  she  says,  to  be  the  first 
encumbrance  on  the  property,  and  a  safe  and  undoubted 
security.  He,  on  the  other  hand,  alleges  that  what  he  said 
to  her  was  that  the  properties  were  good  security  for  $5,000 
apiece,  and  he  says  his  proposition  to  her  was  to  invest 
$5,000  on  each  of  two  of  the  properties  (Xos.  8  and  9),  and 
$3,250  on  the  other  (Xo.  7).  When  asked  whether  he  told 
her  that  the  mortgages  were  to  be  the  first  encumbrances, 
he  answered  in  the  negative,  but  qualified  the  answer  by 
adding  that  "  his  recollection  was,  that  she  was  clearly 
given  to  understand  that  she  should  have  $5,000  on  the 
corner  house  (Ho.  9),  $5,000  on  the  next  (Xo.  8),  and  §3,250 
on  the  other  house."  When  the  mortgages  were  taken  and 
the  money  loaned  (which  was  on  or  about  July  1st,  1871), 
there  were  prior  mortgage  encumbrances  on  the  property, 
as  follows:    On  the  corner  lot  (Xo.  9j,  two  mortgages  for 


526  CASES  IN  CHANCERY.  [32  Eq. 

Nancrede  v.  Voorhis. 

$2,000  each  and  interest;  on  the  next  (No.  8),  two  mort- 
gages for  $2,000  each  and  interest,  and  on  the  other  (No.  7), 
two  mortgages,  one  for  $1,000  and  interest,  and  the  other 
for  $3,000  and  interest, 

The  defendant  admits  that  the  complainant's  mortgages 
were  to  be  the  first  encumbrances  on  the  corner  lot  (No.  9), 
and  the  lot  adjoining  (No.  8),  and  he  insists  that  her  mort- 
gage on  the  other  lot  (No.  7),  was  to  be  subject  to  a  prior 
encumbrance  of  the  $1,000  mortgage,  and  that  the  com- 
plainant so  understood  the  matter.  lie  caused  the  prior 
mortgages  on  the  several  lots,  except  one  for  $1,000  on  No. 
7,  and  one  for  $2,000  on  No.  9,  to  be  cancelled  of  record, 
one  of  them  October  11th,  1871,  two  others  in  1873,  and 
the  other  in  1874,  but  the  mortgages  for  $1,000  and  $2,000 
respectively,  on  Nos.  7  and  9,  were  never  cancelled  or  satis- 
fied, and  still  remain  upon  the  property. 

The  interest  on  the  complainant's  mortgages  was  paid  up 
to  April  1st,  1876.  Under  foreclosure  of  her  mortgages,  the 
mortgaged  premises  were  bought  in  for  the  complainant,  in 
January,  1878,  at  $2,000  each  for  Nos.  9  and  7,  and  $3,000  for 
No.  8.  The  property  was  subject  to  a  considerable  amouut 
of  unpaid  taxes  and  assessments,  all  of  which  accrued,  how- 
ever, after  the  giving  of  the  complainant's  mortgages. 
Since  the  purchase,  the  complainant  has  had  possession  of 
the  property. 

The  defendant  admits  his  liability  to  account  to  the  com- 
plainant for  the  $2,000  mortgage,  and  by  his  answer  prays 
that  an  account  may  be  had  in  respect  thereto,  and  tenders 
himself  ready  to  pay  the  amount  of  that  mortgage  and 
interest,  after  deducting  the  money  due  him,  as  he  claims, 
from  the  complainant,  for  professional  services  and  dis- 
bursements for  her.  A  bill  in  equity  will  not  lie  against  an 
attorney  for  damages  for  negligence  in  investigating  a  title. 
There  is  an  adequate  remedy  at  law.  But  if  an  attorney 
becomes  a  mere  trustee  to  invest,  he  may  be  held  responsi- 
ble in  equity  for  negligence.  Weelcs  on  Attorneys  §  296 ; 
British  Mat.  lnv.  Co.  v.  Cobbold,  L.  E.  (19  iv/.)  627 ;  Craig  v. 
Watson,  8  Beav.  4  J  7. 
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The  case  in  Land  is  not  one  of  mere  negligence,  but,  like 
that  last  cited,  is  to  be  regarded  as  one  of  combined  agency 
and  trust.  The  complainant  placed  her  money  in  the  hands 
of  the  defendant,  to  be  invested  by  him  for  her,  on  his 
assurance  that  he  would  invest  it  securely.  He  proposed 
the  particular  security  himself  to  her.  She  knew  nothing 
about  it,  except  from  his  statements  and  representations, 
and  confided  entirely  in  him  and  them,  and  relied  on  his 
fidelity  to  the  trust  he  had  assumed.  Of  this  there  can  be  no 
question.  He  represented  that  the  security  was  undoubtedly 
good.  He  denies  that  he  represented  that  the  mortgages 
were  to  be  the  first  encumbrance,  but  says  that  what  he  said 
was,  that  the  properties  were  good  security  for  $5,000  each. 
He  admits  that  this  statement  was  as  to  jSTos.  8  and  9,  on 
each  of  which  he  proposed  to  invest  that  sum,  equivalent  to 
an  undertaking  that  the  complainant's  mortgages  thereon 
should  be  the  first  encumbrance,  but  not  as  to  No.  7,  on 
which  he  proposed  to  invest  only  §3,250  for  her.  He  does 
not,  by  his  answer,  or  in  his  testimony,  claim  that  she  under- 
stood that  her  mortgages  on  that  property,  or  on  any  of  the 
mortgaged  premises,  were  not  to  be  the  first  encumbrance. 
She  swears  to  representations  made  to  her  by  him,  that  her 
mortgages  were  the  first  encumbrance.  Her  sister  testifies 
to  a  representation  to  the  effect,  as  far  as  she  can  remem- 
ber, that  the  searches  had  been  made  and  everything  was 
satisfactor}'',  and  that  the  property  was  worth  either  twice  or 
three  times  as  much  as  the  mortgage. 

Under  the  evidence  it  is  just  to  conclude  that  the  com- 
plainant understood,  and  had  reason  to  understand,  that  she 
was  to  receive  first  mortgages  for  her  security.  She  was  not 
informed  that  it  was  proposed  to  give  her  a  second  mort- 
gage for  any  part  of  it.  The  defendant  is  bound  to  account 
to  her  for  the  amount  of  the  §1,000  mortgage  and  interest, 
as  well  as  for  that  of  the  §2,000  'mortgage  and  interest,  so 
far  as  necessary  to  indemnify  her  as  to  Nos.  7  and  9,  respect- 
ively. But  otherwise  he  is  not  liable  to  respond  to  her  in 
the  transaction.     The  title  to  the  property  was  good  and 
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clear,  except  as  to  the  encumbrances  of  prior  mortgages. 
All  of  these  mortgages,  except  those  on  No.  7,  he  caused  to 
be  cancelled  of  record,  however.  The  property  at  the  time 
of  the  loans  was,  if  clear  of  encumbrance,  abundant  security 
for  the  loans. 

The  land  (nine  plots,  including  these  three),  cost  the 
mortgagor,  in  May,  1870,  $11,961.64.  The  buildings  cost 
from  $6,400  to  $6,800  apiece,  without  taking  into  account 
the  time  given  to  the  building  of  them  by  Isbills,  the  mort- 
gagor, who  was  a  builder.  Including  that,  he  says  they 
cost :  the  corner  one  (No.  9),  $9,400  ;  No.  8,  $8,800,  and  No. 
7,  $8,700.  The  cost  of  the  whole  property,  then,  was  about 
$27,000.  The  obligor  in  the  bonds  given  to  the  complain- 
ant was  a  man  of  ample  pecuniary  responsibility  then.  He 
considered  himself  worth  $100,000.  The  property  was  sold, 
about  the  time  of  the  making  of  the  loan,  to  Randall,  who 
was  of  abundant  pecuniaiw  responsibility  (he  considered 
himself  worth  $200,000),  subject  to  the  complainant's  mort- 
gages and  the  mortgage  for  $1,000,  all  of  which  he  assumed, 
and  he  says  he  considered  $7,500  apiece  a  fair  cash  valua- 
tion for  them,  if  sold  altogether,  after  he  had  made  an 
expenditure  of  $1,000  apiece  upon  them  in  alterations  or 
completion.  They  were,  at  that  estimate,  worth  then,  when 
the  loan  was  made,  $19,500,  if  the  $1,000  apiece  spent  on 
them  be  regarded  as  spent  in  completing  them,  and  not,  as 
Isbills,  the  builder,  says  it  was,  in  alterations.  Randall 
says  they  rented,  in  the  fall  of  1871,  for  $675,  and  that  a 
full,  fair  rent  for  them  then  was  from  $675  to  $700  a  year 
apiece.  Indeed,  the  bill  substantially  admits  that  the  prop- 
erty was  worth  $21,000,  and  rented  for  about  $700  a  year 
each  property,  when  the  loan  was  made.  It  appears  that 
the  sale  to  Randall  was  iri  contemplation  and  under  nego- 
tiation when  the  loan  was  made,  and  was  effected  before 
the  mortgages  were  given,  and,  further,  that  within  a  few 
months  afterward  the  property  was  put  in  a  condition  which 
made  its  cash  value  $22,500.  That  it  has  fallen  in  value  is 
not  attributable  to  the  defendant,  but  to  the  depression  of 
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the  times.  He  seems  to  have  acted  in  ffood  faith  in  making: 
the  investment,  so  far  as  the  value  of  the  property  was  con- 
cerned, and  not  to  be  chargeable  with  negligence  in  that 
respect.  He  does  not  appear  to  have  loaned  more  than  two- 
thirds  of  the  value,  and  the  houses  were  quite  new.  Nor  is 
he  responsible  for  the  taxes  and  assessments.  He  does  not 
appear  to  have  been  expressly  charged,  nor  to  have  been 
chargeable,  with  any  duty  in  respect  to  the  payment  of 
them.  Indeed,  he  seems  never  to  have  undertaken  to  do 
anything  more  for  the  complainant  than  invest  the  money, 
and,  though  he  collected  her  interest  for  her,  he  seems  to 
have  done  it  without  compensation.  In  making  the  invest- 
ment, he  declined  payment  from  her  for  his  services,  on  the 
ground  that  he  would  get  it  from  the  borrower.  He  was 
never  put  in  funds  by  the  complainant  to  pay  taxes  or 
assessments.  She  says  that,  in  July,  1874,  when  the  mort- 
gages became  due,  he  wrote  to  her  asking  her  for  instruc- 
tions as  to  whether  he  should  continue  the  investment,  "  as 
it  was  such  a  good  thing,"  and  she  replied,  directing  him  to 
continue  it  for  three  years  longer.  She  does  not  produce 
that  letter.  She  says  it  is  lost.  It  does  not  appear  that 
there  was  any  bad  faith  in  the  defendant's  action  or  expres- 
sion of  opinion  in  this  matter.  The  interest  was  paid 
promptly  on  the  mortgages  up  to  April  1st,  1876.  There 
is  no  evidence  of  any  undertaking,  on  his  part,  to  act  as  the 
complainant's  agent  after  the  investment  was  made.  The 
complainant  seems  to  have  regarded  his  subsequent  action, 
in  collecting  and  sending  to  her  the  interest,  as  gratuitous. 
She  appears  to  have  kept  the  mortgages  in  her  own  posses- 
sion. He  says  that,  after  they  were  taken,  they  were  deliv- 
ered to  her  and  not  kept  by  him.  She  says  that,  just  after 
they  were  given,  he  offered  them  to  her,  but  retained  them 
at  her  request,  and  that  she  got  them  from  him  subse- 
quently, in  1874  or  1875,  and  adds  that  she  does  not  remem 
ber  the  exact  date.  She  sent  them  to  him  for  foreclosure, 
in  December,  1876. 
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The  defendant  is  liable  only  as  to  Nos.  7  and  9,  and  his 
liability  as  to  those  plots  cannot  justly  be  extended  beyond 
the  amount  of  the  prior  mortgages  and  the  interest  thereon. 
The  market  value  of  these  plots  will  be  ascertained,  and 
an  account  of  the  money  due  on  the  mortgages  on  these 
plots  will  be  taken,  and,  also,  of  the  net  rents  and  profits 
received  therefrom  since  the  complainant  has  taken  posses- 
sion thereof.  No  deduction  is  to  be  made  in  the  account, 
whether  of  the  market  value  or  rents  and  profits,  for  taxes 
or  assessments  which  were  upon  the  property  when  the 
sheriff's  sale  took  place. 

The  defendant  will  be  required  to  pay  the  deficiency 
which  may  exist  after  deducting  from  the  amount  due  on 
the  mortgages,  including  any  costs  of  foreclosure  paid  by 
the  complainant,  the  market  value  of  the  property  and  the 
rents  and  profits  chargeable  against  the  complainant,  and 
he  will  be  required  to  pay  the  costs  of  this  suit. 


Jacob  F.  Clark 

v. 

Thomas  "W.  Davis  and  wife  and  others. 

1.  Where  a  deed  contains  no  statement  as  to  the  number  of  acres 
conveyed,  and  the  weight  of  evidence  shows  that  the  conveyance  was 
in  gross  and  not  by  the  acre,  the  fact  that  the  property  contains,  in 
reality,  twenty  acres,  out  of  two  hundred  and  forty-four,  less  than  both 
the  grantor  and  grantee  supposed,  is  no  defence  on  foreclosure  of  a 
mortgage  given  by  such  grantee  as  part  of  the  consideration,  no  fraud 
being  shown  or  alleged. 

2.  Even  if  such  deficiency  were  a  defence  to  the  mortgagor,  it  is  not 
to  his  grantee,  who  has  assumed  and  covenanted  to  pay  the  mortgage, 
as  part  of  his  purchase-money. 

Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 
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Mr.  M.  P.  Grey  and  Mr.  A.  Browning,  for  complainant. 

Mr.  P.  L.  Voorhees  and  Mr.  James  Wilson.,  for  defendant 
T.  W.  Davis. 


The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  for  §11,500  and 
interest,  given  May  23d,  1867,  by  Josiah  Davis  to  the  com- 
plainant, in  part  satisfaction  of  another  mortgage  given  by 
the  former  to  the  latter,  January  11th,  1887,  for  part  of  the 
purchase-money  of  a  farm  in  Salem  county,  called  and 
known  as  "  Pleasant  Meadows,"  conveyed  at  the  latter 
date,  with  warranty,  by  the  complainant  to  Josiah  Davis, 
for  the  consideration  of  $21,000.  December  29th,  1873,  the 
latter  sold  part  of  the  property,  about  half  an  acre,  to  Wil- 
liam Oliphant,  and  on  the  same  day  sold  and  conveyed  the 
residue,  with  warranty,  to  Thomas  W.  Davis,  the  defend- 
ant, for  the  consideration  of  $17,045. 

Thomas  W.  Davis,  by  his  answer,  alleges,  by  way  of 
defence,  that  when  the  complainant  sold  the  property  to 
Josiah  Davis,  he  falsely  represented  that  it  contained  241 
acres,  while  in  fact  it  contained  only  about  224  acres,  and 
that  Josiah  Davis,  when  he  sold  the  property  to  him,  falsely 
represented  to  him  that  its  contents  were  244  acres  ;  that 
Josiah  Davis  agreed  to  buy  the  farm,  only  on  the  represent- 
ations of  the  complainant  as  to  the  contents,  and  if  he  had 
known  what  were  its  true  contents,  he  would  not  have  given 
the  price  which  he  did,  which  was  stated  by  the  complain- 
ant as  about  $86  per  acre. 

The  answer  further  states  that,  after  the  property  had 
been  conveyed  to  Thomas  W.  Davis,  he  discovered,  by  a 
survey,  that  the  distance  on  the  eighth  line  of  the  descrip- 
tion of  the  principal  tract  in  the  deed  from  the  complainant 
to  Josiah  Davis,  which  is,  "  thence  along  said  lane  !N\  45 J° 
E.,  16  chains  and  35  links,  to  a  stone  in  the  road  leading 
from  Woodstown  to  Swedesboro,"  should  have  been  11 
chains  and  40  links,  and  the  answering  defendant  claims  a 
35 
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deduction  from  the  mortgage  for  the  amount  of  the  differ- 
ence between  the  contents  as  represented  and  as  they  actu- 
ally were,  at  £86  an  acre.  Josiah  Davis  is  not  a  party  to 
the  suit. 

The  complainant  sold  the  farm  to  Josiah  Davis  for  the 
price  of  §21,000.  The  latter  first  applied  to  him  to  sell  him 
a  part  of  the  farm,  but  the  complainant  absolutely  refused 
to  do  so.  He  then  asked  him  whether  he  would  sell  him 
the  whole,  and  at  what  price.  The  complainant  replied  in 
the  affirmative,  and  fixed  the  price  at  $21,000.  Davis 
offered  him  §20,000,  which  he  refused.  The  complainant 
swears  that  he  said  nothing  about  the  contents  until  after 
he  had  named  his  price,  $21,000.  He  bought  all  the  prop- 
erty, except  about  an  acre,  from  John  Wills,  March  24th, 
1853,  and  bought  the  rest,  about  an  acre,  of  Elijah  B.  Hor- 
ner, in  1861.  He  says  that  when  he  told  Davis  what  price 
he  would  accept,  Davis  asked  him  how  many  acres  there 
were  in  the  farm,  and  he  replied  that  Gov.  Stratton  showed 
him  a  map  when  he  bought  the  property  (referring  to  the 
purchase  from  Wills),  and  said  there  were  244  acres,  and 
that  other  persons  there  said  the  same  thing.  He  adds  that 
he  told  Davis  that  he  had  never  had  the  farm  surveyed,  and 
told  him  also  in  what  manner  he  had  bought  the  property, 
that  is,  that  be  had  bought  it  as  a  farm  of  244  acres,  at  the 
rate  of  §52  per  acre. 

This  statement  of  the  complainant  is  corroborated  by  the 
testimony  of  Josiah  Davis,  and  his  son  William  M.  Davis,  and 
by  the  testimony  of  the  scrivener  who  drew  the  deed  from  the 
complainant,  and,  indeed,  by  the  deed  itself.  Josiah  Davis 
says  he  asked  the  complainant  what  he  would  take  for  the 
whole  farm,  and  the  latter  said  he  would  take  §21,000  for 
it.  He  also  says  that  he  asked  the  complainant  if  he  would 
not  take  less,  if  he  would  not  take  §20,000.  William  M. 
Davis  says  the  complainant  wanted  §21,0'00  for  the  land,  and 
that  was  about  §86  an  acre.  The  scrivener  says  he  was  told 
the  price  was  to  be  §21,000,  and  nothing  was  said,  to  his 
recollection,  about  the  price  per  acre. 
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The  deed  itself  makes  no  representation  as  to  quantity, 
except  as  to  the  Horner  tract.  It  describes  the  Wills  prop- 
erty by  metes  and  bounds,  and,  as  to  the  contents,  makes 
only  the  following  statement :  "  Containing  all  the  land 
within  these  boundaries,  be  the  quantity  more  or  less.." 
As  to  the  Horner  property,  it  states  its  quantity  as  one  acre, 
more  or  less. 

It  is  quite  clear  that  the  property  was  sold  at  a  gross  sum, 
without  reference  to  the  number  of  acres  which  it  was 
believed  to  contain.  The  complainant  swears  that,  in  all 
the  negotiations  between  him  and  Josiah  Davis,  touching 
the  sale  and  conveyance  of  the  farm,  there  was  nothing  said 
about  selling  it  by  the  acre,  and  that  no  calculation  was 
made  between  him  and  Davis  as  to  how  much  per  acre 
$21,000  for  the  farm  would  be.  All  agree  that  the  com- 
plainant asked  $21,000  for  the  farm.  At  $86  per  acre,  244 
acres  would  amount  to  $20,984.  It  is  evident  that  the  sale 
was  at  a  price  in  gross,  for  no  exact  price  per  acre  was 
stated. 

The  complainant  swears  that,  had  he  known  that  the 
farm  contained  only  224  acres,  he  would  not  have  sold  it 
for  less  than  $21,000,  and  it  is  noteworthy  that  Josiah  Davis 
does  not  say  that  he  would  not  have  given  $21,000  for  it 
had  he  known  that  it  contained  only  224  acres.  It  is  not 
to  be  forgotten  that  the  complainant  did  not  offer  the  farm 
to  Davis,  but  the  latter  approached  him  with  an  offer  to 
purchase,  asking  him  to  fix  his  price.  Not  only  did  the 
complainant  convey  all  that  he  had  originally  bought  (and 
he  had  paid  for  that  propert}^,  when  he  bought  it,  at  the 
price  of  $54  an  acre  for  244  acres,  supposing  it  contained 
that  quantity),  but  he  conveyed,  also,  the  parcel  of  about  an 
acre  which  he  bought  afterwards  of  Horner,  so  that  he  sold 
and  conveyed  to  Davis  about  one  acre  more  than  he  origi- 
nally purchased. 

That  there  was  no  actual  fraud  on  the  part  of  the  com- 
plainant, is  admitted.  He  gave  to  Davis  the  map  which  he 
had  received,  and  on  it  was  written  a  statement  (which  was 
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there  when  the  complainant  received  it)  of  the  number  of 
acres  in  the  Wills  property.  He  had  been  assessed  for  and 
paid  tax  for  several  years  on  that  property  as  containing 
250  acres,  and  it  was  only  after  effort  that  he  succeeded  in 
inducing  the  assessor  to  estimate  the  quantity  at  244  acres, 
and  he  ever  afterwards,  so  long  as  he  owned  the  propert}-, 
paid  tax  on  that  basis.  He  denies  that  he  made  any  repre- 
sentation as  to  the  contents  as  of  his  own  knowledge,  or 
that  the  price  was  dependent  in  anywise  on  the  number  of 
acres  which  the  property  was  supposed  to  contain. 

The  error  in  the  length  of  the  eighth  line  of  the  descrip- 
tion of  the  Wills  property  could  not  have  misled  Josiah 
Davis.  The  course  terminates  at  a  stone  in  a  public  road, 
and  the  next  course  is  along  that  road  to  land  of  White, 
formerly  Bradway's.  To  give  the  line  the  length  called  for 
by  the  description  would  include  a  parcel  of  land  never 
owned  by  the  complainant,  and  to  which  he  never  claimed 
title  beyond  the  road ;  and  then,  too,  the  ninth  line  must  be 
run,  not  as  called  for  by  the  deed,  up  the  road  to  White's 
corner,  but  in  a  field  beyond  the  road  belonging  to  Howey. 
There  was  no  difficult}"  in  ascertaining  the  true  boundaries, 
and  the  rule  is  that  the  least  certain  and  material  parts  of 
the  description  must  yield  to  those  which  are  most  certain 
and  material,  if  they  cannot  be  reconciled.  The  length  of 
the  eighth  line  was  manifestly  a  mere  mistake. 

There  was  no  covenant  in  the  deed  from  the  complainant 
as  to  the  quantity,  and  none  can  be  implied.  If  the  land 
was  not  sold  at  a  price  per  acre,  if  the  price  paid  for  the 
land  in  nowise  depended  on  the  number  of  acres  which  the 
property  was  supposed  to  contain,  Josiah  Davis  would  be 
entitled  to  no  relief.  A  failure  of  a  mortgagor  to  keep  an 
independent  covenant,  is  no  defence  to  a  suit  for  foreclosure 
of  a  mortgage,  where  the  mortgagor  has  agreed  to  pay  the 
money  at  a  certain  time  absolutely,  and  not  on  condition 
that  the  covenant  shall  be  performed.  Coursen  v.  Canfield, 
6  C.  E.  Gr.  92. 
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And  though  the  mortgagor,  in  a  purchase-money  mort- 
gage, may  himself  have  the  benefit  of  a  deduction  where, 
by  fraud  or  misrepresentation  of  the  mortgagee,  he  has 
been  induced  to  pay  a  higher  price  for  the  mortgaged  prem- 
ises than  he  otherwise  would  have  done,  his  grantee  of  the 
equity  of  redemption  can  have  no  claim  to  such  deduction, 
where  there  is  no  covenant,  to  the  benefit  of  which,  as 
grantee,  he  would  be  entitled.  And,  in  the  present  case, 
the  defendant  Thomas  W.  Davis  is  wholly  without  ground 
of  claim;  for  not  only  is  there  no  covenant,  but  he  agreed 
with  his  grantor  to  pay  the  complainant's  mortgage,  and  the 
amount  of  it  was  left  in  his  hands  (allowed  to  him  in  the 
settlement  of  the  purchase-money)  for  the  purpose.  The 
deed  from  Josiah  Davis  to  him  expressly  excepts  from  the 
operation  of  the  covenants  the  complainant's  mortgage  and 
all  interest  due  thereon,  to  the  25th  of  March,  1874  (the 
deed  is  dated  December  29th,  1873),  and  declares  that  the 
amount  of  the  mortgage  has  been  deducted  from  the  pur- 
chase-money of  that  deed,  and  that  the  grantee  "is  liable" 
and  "stands  bound"  for  the  payment  of  it.  To  give  him 
the  benefit  of  an  alleged  misrepresentation  by  the  complain- 
ant to  Josiah  Davis,  whereby  the  latter  was  induced  to  pay 
more  for  the  property  than  he  would  otherwise  have  done, 
would  be  to  give  him  an  advantage  to  which  he  has  no 
right  whatever.  Whether  the  alleged  misrepresentation  be 
as  to  the  contents  of  the  farm,  or  as  to  its  quality,  or  as  to 
any  other  matter,  the  right  of  action,  and,  therefore,  of 
defence  in  respect  thereof,  is,  in  the  absence  of  any  cove- 
nant to  the  benefit  of  which  Josiah's  grantee  is,  as  grantee, 
entitled,  in  the  former  and  not  in  the  latter. 

In  Coster  v.  Monroe  Mfg.  Co.,  1  Gr.  Cli.  Jf.67,  a  deduction 
of  damages  for  defective  title  to  part  of  the  mortgaged 
premises  was  allowed  in  a  foreclosure  suit;  but  there  was  a 
covenant  of  warranty. 

In  Couse  v.  Boyle,  3  Gr.  Ch.  *212,  a  deduction  was  allowed 
in  a  like  suit  for  damages  for  deficiency  in  quantity,  but  the 
allowance  was  to  the  mortgagor,  and  not  to  his  grantee. 
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In  Blair  v.  McDonnell,  1  Hal.  Ch.  327,  where  relief  was 
granted  on  the  ground  of  mutual  mistake,  on  a  bill  to  set 
aside- a  transaction  of  the  conveyance  of  land,  and  giving  a 
mortgage  for  the  consideration  thereof,  the  relief  was  sought 
by  the  mortgagor. 

In  Hopper  v.  Lutkins,  3  Gr.  Ch.  149,  a  grantee  of  land 
came  into  this  court  for  relief  against  a  suit  at  law  on  a 
note  given  by  him  for  the  purchase-money.  He  claimed 
that,  by  mistake,  a  covenant  had  been  omitted  from  the 
deed.  Relief  was  denied.  The  court  intimated  that  it 
mfght  have  been  granted,  had  it  been  sought  in  defence  to 
a  suit  to  foreclose  the  mortgage;  but  the  suit  was  brought 
by  the  mortgagor. 

The  defendants'  counsel  urge  that  a  grantee  of  mortgaged 
premises  who  has  purchased  subject  to  a  mortgage  thereon, 
may  still  make  any  legal  defence  to  a  suit  thereon,  citing 
State  v.  Jersey  City,  6  Vr.  381,  388.  That  is  not  the  rule  in 
equity  in  such  a  case  as  this.  Where  the  grantor  allows  the 
grantee  the  amount  of  the  mortgage  in  the  purchase-money, 
leaving  it  in  his  hands  to  be  applied  to  the  payment  of  the 
mortgage,  and  the  grantee  agrees  to  pay  it  accordingly,  the 
latter  can  have  no  claim  to  any  deduction  on  the  ground  of 
alleged  misrepresentation  by  the  mortgagee  to  the  mort- 
gagor. The  amount  of  the  mortgage  is  in  his  hands  in 
trust  to  pay  it  to  the  mortgagee,  and  whether  the  mortgagor 
could  defend  himself  against  it  or  not,  is  no  concern  of  his. 
Jones  on  Mort.  §  14-91  and  note  ;  Tichenor  v.  Dodd,  3  Gr.  Ch. 
454,;  Freeman  v.  Auld,  44  N.  Y.  50;  Bitter  v.  Phillips,  S3  N. 
Y.  586 ;  Conover  v.  Hobart,  9  C.  E.  Gr.  120. 

Nor  does  it  make  any  difference  that  the  mortgagor,  in 
selling  to  his  grantee,  made  the  like  misrepresentation  to 
him.  His  claim  for  relief  is  against  his  grantor.  Nor  will 
the  fact  that  the  latter  is  insolvent  make  any  difference. 
The  grantee  has  no  claim  to  relief  as  against  the  mortgagee. 
There  will  be  a  decree  for  the  complainant  for  the  full 
amount  due  on  his  mortgage. 
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Amos  Wetherbee 

v. 

Edward  P.  Baker  and  others. 

Under  the  Land  Improvement  Act  {Rev.  p.  567),  payment  for  the 
stock  of  any  corporation  organized  thereunder  may  be  made  either  in 
money  or  land.  Five  persons  bought  a  tract  of  land,  paying  therefor 
$50,000,  a  part  being  the  bond  and  mortgage  for  $25,000  of  their  cor- 
poration, afterwards  organized.  They  conveyed  it  to  the  corporation 
for  $100,000,  thereby  giving  themselves  credit  for  $50,000,  or  fifty  per 
cent,  of  the  capital  stock  ($100,000),  the  resolution  stating  that  the  com- 
pany took  the  lands  subject  to  a  mortgage  of  $50,000.  No  money  was 
ever  paid  on  account  of  the  stock  subscribed,  the  five  persons  being 
equal  corporators.  The  holder  of  the  bond,  the  mortgagee,  recovered  a 
judgment  against  the  corporation  thereon,  and,  on  bill  filed  in  chan- 
cery for  relief, — Held,  that,  in  order  to  satisfy  such  judgment,  the  stock 
was  assessable  to  the  extent  of  fifty  per  cent,  of  its  par  value,  and  that 
a  release  of  one  of  the  corporator's  liability  on  the  stock  subscribed  by 
him  by  the  agent  of  the  mortgagee,  who,  however,  had  no  authority 
except  to  sell  the  land,  and  made  such  release  without  the  authority 
or  knowledge  of  his  principal,  was  only  binding  as  an  indemnity  on 
such  agent,  and  not  on  the  principal. 


Bill  for  relief.     On  iinal  hearing  on  pleadings  and  proofs. 

Mr.  W.  C.  Spencer  and  Mr.  B.  Williamson,  for  com- 
plainant. 

Mr.  J.  H.  Stone  and  Mr.  J.  I).  Bedle,  for  defendants. 

The  Chancellor. 

This  suit  was  brought  by  Amos  Wetherbee  against 
Edward  P.  Baker,  Samuel  Carpenter,  George  W.  Barker, 
Charles  P.  Branne  and  George  D.  Howell,  the  five  subscrib- 
ers to  the  stock  of  the  Linden  Land  and  Improvement 
Company,  a  corporation  under  the  act  "  to  encourage  the 
improvement  of  real  property  in  this  state  "  [Rev.  p.  567), 
to  obtain  satisfaction  of  a  judgment  recovered  against  the 
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company  by  the  complainant,  in  the  supreme  court  of  this 
state,  January  6th,  1877,  for  §28,245.72,  upon  the  company's 
bond,  given  to  him.  Barker  died  after  this  suit  was  begun, 
and  it  was  revived  against  his  executors.  The  laud  of  the 
company  was  situated  in  Linden  township,  in  Union  county, 
and  the  certificate  of  incorporation  was  tiled  in  the  clerk's 
office  of  that  county,  February  27th,  1875.  By  it  the 
amount  of  the  capital  stock  was  fixed  at  $100,000,  and 
declared  to  be  held  by  the  five  corporators  in  equal  amounts, 
each  four  hundred  shares.  The  company's  land  was  stated 
in  the  certificate  to  be  in  Linden.  It  was  a  tract  of  about 
thirty-seven  acres,  conveyed  to  it  by  the  complainant,  by 
deed  dated  March  3d,  1875,  for  the  consideration  of  §50,000, 
subject  to  a  mortgage  thereon  for  §10,000,  called  the  Stiles 
mortgage,  allowed  as  so  much  of  the  purchase-money  and 
assumed  by  the  company  accordingly.  For  the  balance  of 
the  consideration,  three  bonds,  in  the  aggregate  for  §40,000, 
were  given,  one  for  §25,000  and  interest,  to  the  complain- 
ant, and  the  other  two  for  §10,000  and  §5,000,  respectively, 
and  interest,  to  Franklin  Post.  The  payment  of  each  of 
these  bonds  was  secured  by  a  mortgage  on  the  property,  and 
the  mortgages  were  concurrent  liens. 

The  complainant's  judgment  was  recovered  on  the  bond 
given  to  him.  B}T  the  by-laws,  the  capital  stock  was  payable 
half  on  or  before  April  1st,  1875,  and  the  balance  at  the  call 
of  the  directors.  Nothing  was  ever  paid  on  account  of  the 
stock,  but  the  land  bought  of  the  complainant  was  taken  by 
the  company  for  fifty  per  cent,  thereof,  that  is,  it  was  put  in 
at  an  appraisement  of  §100,000.  It  cost,  as  already  appears, 
but  §50,000.  There  were  never  but  two  meetings  of  the 
board  of  directors.  One  was  on  the  25th  of  February,  1875 
(before  the  date  of  the  deed  from  the  complainant  to  the 
company),  and  the  other  on  the  29th  of  March  following. 
At  the  former  meeting  a  resolution  was  adopted  providing 
for  the  payment  of  half  of  the  stock  by  the  conveyance  of 
the  land.  The  preamble  to  the  resolution  states  that  the 
corporators  were  the  equal  owners,  in  undivided  shares,  of 
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the  tract  of  land  above  mentioned,  stated  in  the  preamble 
to  contain  about  thirty-seven  acres,  and  to  have  been  then 
recently  owned  by  the  complainant,  which  they  were  desir- 
ous of  conveying,  or  causing  to  be  conveyed,  to  the  com- 
pany, as  payment  in  part  of  their  respective  subscriptions  to 
the  capital  stock  of  the  company,  and  that  the  latter  was 
willing  to  accept  it,  and  the  resolution  thereupon  declared 
that  the  tract  of  land  was  appraised  at  $100,000,  and  that 
the  company  would  take  it,  subject  to  mortgages  amounting 
to  $50,000,  and  accept  the  balance  of  $50,000  as  a  pay- 
ment of  fifty  per  cent,  of  the  amount  of  the  capital  stock 
subscribed  by  the  corporators,  provided  the  title  to  the  land 
and  the  conveyances  thereof  should  be  approved  by  legal 
counsel  ;  and  the  resolution  authorized  the  president  and 
secretary,  on  such  approval,  to  execute  and  deliver,  under 
the  seal  of  the  company,  the  bonds  and  mortgages  for 
$40,000  of  purchase-money,  and  the  agreement  to  assume 
the  $10,000  mortgage  (the  Stiles  mortgage),  subject  to  which 
the  property  was  to  be  conveyed.  The  deed  for  the  land 
was  made  by  the  complainant  to  the  company  accordingly, 
the  title  having  been  examined  and  approved  by  the  counsel 
of  the  company,  and  the  deed  was  recorded  March  31st, 
1875.  There  are  no  other  creditors  of  the  company  except 
Wetherbee  and  Post,  or  wmoever  holds  the  bonds  given  to 
the  latter. 

On  the  foregoing  statement,  it  is  quite  clear  that  an  obli- 
gation rests  upon  the  stockholders  to  pay  so  much  of  fifty 
per  cent,  of  their  shares  as  may  be  necessarj-  to  pay  the 
complainant's  debt.  It  is  claimed  by  the  complainant  that 
their  liability  is  still  greater,  and  is  to  the  extent  of  the 
whole  amount  of  the  stock,  because  it  does  not  appear  that 
there  was  any  value  in  the  property  above  the  amount  of 
the  purchase-money.  But  the  act  provides  that  payment 
for  the  stock  of  such  companies  shall  be  made  either  in 
money  or  land  situated  in  places  named  in  the  certificate 
(in  this  case  the  place  named  is  Linden  township),  the  land 
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to  be  appraised  by  the  board  of  directors,  and  taken  by  the 
company  on  such  terms  as  may  be  agreed  upon. 

The  complainant,  of  course,  knew  he  was  dealing  with 
the  company.  He  conveyed  to  it,  and  took  its  obligation 
to  pay  the  purchase-money.  He  knew,  or  might  have 
known  (for  it  was  on  the  minutes),  that  fifty  per  cent,  of  the 
amount  of  the  stock  was  to  be  paid  in  the  land  at  an 
appraisement  of  $100,000.  He  has  no  right  to  complain  of 
the  action  of  the  company  in  this  respect. 

The  only  defendants  who  have  answered  are  Carpenter, 
Branne  and  Barker.  By  their  answer,  they  set  up  the  defence 
of  fraud  on  the  part  of  the  complainant,  alleging  that  the  sale 
of  the  property  was  made  to  them  and  their  associates  (and 
through  them  to  the  company),  by  Post,  who  was,  as  they 
say,  a  near  relative  and  confidential  friend  of  the  complain- 
ant. They  state  that  Post  pretended  to  own  the  property, 
and  said  that  the  complainant  merely  held  the  title  in  trust 
for  him;  and  they  allege  that  he,  by  his  misrepresentations 
and  assurances,  induced  them  to  enter  into  the  enterprise 
of  forming  the  company  to  speculate  with  the  property ; 
that  specifically  those  misrepresentations  were,  that  he 
owned  the  property,  and  the  complainant  did  not;  that  he 
had  received  assurances  that  a  change  would  be  made  by 
the  Pennsylvania  Eailroad  Company  of  the  location  of  its 
depot  at  Linden,  from  the  place  where  it  then  was  to  a 
place  immediately  adjacent  to  these  lands,  and  that  Ferdi- 
nand Blancke,  a  man  of  influence  in  Linden,  and  having 
very  considerable  landed  estate  there,  which  would  be 
affected  by  the  change,  was  favorable  to  it,  and  that  he 
(Post)  would  take  a  large  share  in  the  enterprise,  at  least 
one-tenth  of  the  stock.  And  they  allege  that  he  assured 
them  that  no  personal  liability  would  attach  to  them,  but 
that  the  company  might  issue  obligations,  to  which  and  its 
property  alone  recourse  would  be  had  by  the  holders  of  the 
obligations,  for  the  satisfaction  thereof,  and  they  say  that 
the}T  distinctly  and  expressly  refused  to  enter  into  negotia- 
tions with  him  in  regard  to  the  enterprise,  until  he  agreed 
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to  rely  on  the  property  and  its  prospects  for  a  successful 
career  alone,  for  the  payment  of  the  bonds  given  for  the 
purchase-money.  They  further  say  that  the  representa- 
tions of  Post  as  to  the  intention  to  remove  the  depot  were 
untrue,  as  wa3  also  his  statement  that  Blancke  was  favor- 
able to  the  change,  and  allege  that,  on  the  contrary,  he  was, 
in  fact,  violently  opposed  to  it.  Claiming  that  they  have 
paid  by  the  property  one-half  of  their  subscriptions,  they 
insist  that  they  still  have  the  right  to  pay  the  remaining 
half  in  land  or  money,  as  the  board  of  directors  shall  direct, 
and  that  they  ought  not  to  be  deprived  of  that  right.  In 
addition  to  those  matters,  the  answer  sets  up,  in  behalf  of 
Barker,  that  there  was  an  agreement  in  writing  between 
him  and  Post,  dated  February  24th,  1875,  by  which  the 
latter  acknowledged  that  the  signing  of  the  certificate  of 
incorporation  by  the  former  was  done  to  meet  the  require- 
ment of  the  law  (the  act  requires  that  there  should  be  at 
least  five  corporators),  and  agreed  to  release  him  and  his 
heirs  and  assigns  from  all  pecuniary  responsibility  what- 
ever, and  to  indemnify  him  as  to  all  payments;  which 
instrument,  the  answer  insists,  releases  and  exonerates 
Barker  from  all  liability  to  the  complainant. 

The  proof  does  not  sustain  the  allegations  of  the  answer, 
except  as  to  the  giviug  of  the  written  instrument  just  men- 
tioned. The  enterprise  appears  to  have  been  a  land  specu- 
lation, undertaken  at  the  instance  (and  probably  on  the 
urgent  application)  of  Post,  who  was  the  complainant's 
agent  for  the  sale  of  the  land.  Part  of  the  land  (probably 
the  largest  part,  for  he  says  he  bought  all  the  land  of  Post 
but  about  one  acre,  at  the  first  purehase)  was  conveyed  to 
the  complainant  by  Post  in  1872,  and  part  in  March,  1875. 
The  former  swears  that  he  purchased  the  land  from  the 
latter,  and  gave  him  $22,500  for  it,  paying  $7,500  in  cash, 
and  for  the  rest  assuming  two  mortgages  for  §15,000, 
together,  which  were  on  the  property;  that  he  bought  the 
property  after  an  examination  of  it,  and  consultation  with 
persons  living  at  or  near  Linden.     He  says  the   first  time 
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he  was  there  to  see  the  property  he  saw  Mr.  Stiles,  Mr. 
Button,  J.  C.  Rose,  Meeker  Wood  and  Mr.  Blancke,  and 
talked  with  several  of  them  about  purchasing  property 
there;  that  he  bought  the  property  with  the  expectation  of 
moving  there,  and  packed  up  his  goods  with  that  inten- 
tion, but  his  family  became  dissatisfied,  and  he  consulted  his 
physician  on  the  subject,  and,  having  heard  that  Linden  was 
not  a  healthy  place,  decided  not  to  go.  He  swears  that 
Post  retained  no  interest  in  the  property,  and  has  had  none 
in  it  since;  that  he  did  not,  till  some  time  after  the  convey- 
ance had  been  made,  know  that  Post  had  caused  any  of  the 
bonds  and  mortgages  to  be  made  to  himself.  Though  he 
appears  to  have  signed  an  instrument,  dated  March  6th, 
1875,  providing  for  waiver  of  interest  for  two  years  if  a 
depot  should  be  built  on  the  property,  and  for  the  release 
from  the  mortgages  of  the  requisite  land  for  the  depot,  in 
which  it  is  stated,  not  only  that  two  of  the  mortgages  were 
given  to  Post,  but  that  the  property  was  sold  to  the  com- 
pany by  Post  and  himself,  and  appears  not  to  have  acknowl- 
edged the  execution  of  it  until  April  5th,  1875,  yet  he  says 
he  did  not  know  its  particular  contents  when  he  signed  it. 
He  says  that  Post  asked  him  to  let  him  have  some  of  the 
bonds  to  help  him,  and  he  wrote  to  him  that  he  might  have 
them,  and  Post  sent  him  his  note  for  them;  but  he  adds 
that  he  did  not  authorize  Post  to  have  the  bonds  made  in 
his  (Post's)  name,  and  that  Post  had  no  business  to  do  it. 
He  further  says  that  there  was,  at  one  time,  an  agreement 
in  writing  between  him  and  Post,  that,  he  would  reconvey 
the  property  to  the  latter,  provided  the  latter  should,  within 
one  year,  pay  him  all  that  the  property  had  cost  him,  but 
that  at  the  end  of  the  year,  Post  having  failed  to  pay,  the 
agreement  was  cancelled.  He  says  Post  was  his  agent  to 
sell  to  the  company,  but  only  according  to  his  instructions; 
that  he  understood  that  the  company  was  to  pay  off  the 
Stiles  mortgage,  and  that  he  did  not  know,  when  he  sent 
the  deed  to  the  company,  that  it  was  not  bound  to  do  so. 
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As  to  none  of  the  defendants,  except  Barker,  is  there  any 
evidence  of  any  undertaking  to  protect  them  against  liabil- 
ity on  account  of  their  subscriptions  to  the  stock,  and  as  to 
him  the  agreement  made  by  Post  with  him  was  the  individ- 
ual agreement  of  Post  to  indemnify  Barker,  and  while  it 
would  protect  the  estate  of  the  latter  against  any  claim  on 
the  part  of  Post,  it  will  not  protect  it  against  the  claim  of 
the  complainant.  It  does  not  even  appear  that  the  complain- 
ant knewr  of  it,  and  if  he  did  know  of  it,  it  does  not  appear 
that  it  ought  to  estop  him  from  making  claim  against 
Barker's  estate.  Barker  must  have  known  that  the  com- 
plainant held  the  title  to  the  land.  The  search  of  the 
records  showed  it.  The  deed  showed  it.  The  resolution 
of  the  board  of  directors,  moved  b\<  Branne  and  seconded 
by  Barker,  expressly  stated  it.  The  fact  appears  to  have 
been  that  the  enterprise  was  understood,  by  the  parties  to 
it,  to  be  dependent  for  its  success  on  the  change  of  the  loca- 
tion of  the  Linden  depot  of  the  Pennsylvania  Railroad.  The 
corporators  were  all  either  connected  with  the  Pennsylvania 
Railroad  Company  or  its  business,  or  connected  with  those 
who  did  business  for  it.  When,  after  the  land  had  been 
conveyed  to  the  company,  it  was  found  that  the  contemplated 
change  of  location  of  the  depot  could  not  be  effected, 
because  of  the  opposition  which  was  made  to  it  by  persons 
interested  in  keeping  it  where  it  was,  the  whole  enterprise 
was  at  once  abandoned. 

On  the  face  of  the  papers,  and  according  to  law,  the 
defendants  are  clearly  liable  to  pay  the  balance  of  their  sub- 
scriptions to  the  stock,  so  far  as  necessary  to  pay  the  com- 
plainant's debt.  They  have  not  shown  enough  to  justify  a 
denial  of  the  complainant's  right  to  the  relief  which  he 
seeks.  It  is  not  necessary  to  discuss  their  claim  to  a  right 
to  pay  the  balance  of  their  subscriptions  in  land  or  money, 
and  at  such  times  as  the  board  of  directors  shall  direct. 
There  has  been  no  meeting  of  the  board  for  more  than  five 
years.  There  never  was  any  after  the  project  of  changing 
the  location  of  the  depot  was  abandoned. 
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The  complainant  is  authorized  to  maintain  this  suit  for 
his  own  benefit  alone  for  the  payment  of  his  debt.  There 
will  be  a  decree  accordingly,  requiring  the  payment  of  so 
much  of  the  unpaid  subscriptions  to  the  stock  as  shall  be 
necessary  to  pay  the  complainant's  debt  and  interest,  and 
the  defendants  will  be  required  to  pay  the  costs  of  this  suit. 


Oliver  E.  Bailey 

v. 

George  M.  Ross  and  others. 


An  intestate  died  without  issue,  and  without  having  had  either 
brother  or  sister  of  the  whole  or  half-blood,  and  without  leaving  a  wife 
or  a  father  living.  His  mother  survived  him,  and,  by  the  statute,  was 
entitled  to  his  lands  for  life.  His  nearest  relatives  were  two  brothers 
of  his  father,  a  sister  of  his  mother,  and  several  children  of  deceased 
uncles  and  aunts. — Held,  that  the  children  of  his  two  uncles  and  aunt 
took  to  the  exclusion  of  the  children  of  the  uncles  and  aunts  who  were 
deceased  when  he  died,  although  both  of  the  uncles  and  also  the  aunt 
died  during  his  mother's  life-time. 


Bill  for  partition.     On  exceptions  to  master's  report. 


Note. — That  the  civil  law  is  resorted  to  in  ascertaining  the  next  of 
kin  (Hillhouse  v.  Chester,  3  Day  166 ;  Hayes  v.  Thomas,  Breese  180  ;  Martin- 
dale  v.  Kendrick,  4  Greene  {la.)  307 :  McDowell  v.  Addams,  Ifi  Pa.  St.  430 ; 
Bennett  v.  Toler,  15  Gratt.  625;  Cloud  v.  Bruce,  61  Ind.  171);  unless 
the  descent  be  changed  by  statute  (Ramsey  v.  Ramsey,  7  Ind.  607 ; 
Walker  v.  Smith,  3  Yeates  1}80 ;  Brenneman's  Appeal,  J^O  Pa.  St.  115). 

A  grandparent  of  the  intestate  takes  to  the  exclusion  of  his  uncles  or 
aunts  (McDowell  v.  Addams,  45  Pa.  St.  430 ;  Ryan  v.  Andrews,  SI  Mich. 
229 ;  Martindale  v.  Kendrick^  4  Greene  (la.)  307 ;  Kelsei/  v.  Hardy,  20  N. 
H.  479;  Kirkendall's  Case,  43  Wis.  167;  Barger  v.  Hobbs,  67  III.  592; 
Bassil  v.  Loffer,  38  Iowa  451;  Cables  v.  Prescott,  67  Me.  582;  but  see, 
Curren  v.  Taylor,  19  Ohio  36;  Gillespie  v.  Foy,  5  Ired.  Eq.  280;  Ligon. 
v.  Fuqua,  6  Munf.  281  ;  Bray  v.  Taylor,  7  Vr.  41$)  j  ar>d  cousins  of 
a  near  degree  are  preferred  to  those  of  a  more  remote  (Schenck  v. 
Vail,  9  C.  E.  Gr.  538;  Stewart  v.  Collier,  3  Harr.  &  Johns.  289).  An 
aunt  or  uncle  of  the  intestate  takes  to  the  exclusion  of  the  chil- 
dren of  deceased  aunts  or  uncles  (Porter  v.  Askew,  11  Gill  &  Johns.  346 ; 
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Mr.  A.  M.  Hassell,  for  the  exceptions. 
Mr.  G.  Collins,  contra. 

The  Chancellor. 

Lyman  R.  Bailey  died  without  issue,  and  without  having 
had  either  brother  or  sister,  either  of  the  whole  or  half- 
blood.  He  left  no  wife.  His  mother  survived  him,  but  his 
father  did  not.  His  nearest  relations  at  his  death  were  his 
two  uncles,  Samuel  and  Abraham  R.  Bailey,  brothers  of 
his  father,  and  his  aunt,  Hannah  Ross,  sister  of  his  mother. 
He  had  numerous  cousins  then  living,  children  of  his  two 
deceased  uncles,  John  and  David  Bailey.  After  his  death, 
and  during  his  mother's  life-time,  his  two  uncles,  Samuel 
and  Abraham  !R.  Bailey,  and  his  aunt,  Hannah  Ross,  died, 
each  leaving  surviving  children. 

The  questions  presented  are,  first,  whether  the  children 
of  Lyman  R.  Bailey's  uncles,  John  and  David  Bailey,  who 
died  in  his  life-time,  are  entitled  to  participate,  by  right  of 
representation,  in  the  inheritance  of  his  estate;  second, 
whether,  if  the  cousins  did  not  inherit,  the  aunt  inherited 
with  the  uncles  who  survived  Lyman  R.  Bailey;  and,  third, 
whether  the  date  of  descent  to  those  who  inherited  was  at 
the  death  of  Lyman  R.  Bailey,  or  at  the  death  of  his 
mother. 


Levering  v.  Levering,  2  Md.  Ch.  81,  3  Md.  Ch.  365 ;  Ellicott  v.  Ellicoit,  2 
Md.  Ch.  468  ;  Parker  v.  Nims,  2  N.  H.  460;  Montgomery  v.  Pentriken,  29 
Pa.  St.  118  ;  Shaffer  v.  Nail,  2  Brev.  160)  ;  and  granduncles  to  the  exclu- 
sion of  the  children  and  grandchildren  of  granduncles  who  died  before 
the  intestate  (Clayton  v.  Drake,  17  Ohio  St.  367.  See  Cresoe  v.  Laidley, 
2  Binn.  279)  ;  and  a  great-grandmother  to  the  exclusion  of  a  great- 
uncle  (Cloud  v.  Bruce,  61  Ind.  171). 

Such  ancles  and  aunts  inherit  without  distinction  as  to  the  blood 
of  the  ancestor  from  whom  the  estate  descended  (Deloney  v.  Walker, 
9  Porter  497  ;  Osborne  v.  Widenhouse,  3  Jones  Eq.  238 ;  Peacock  v.  Smavt, 
17  Mo.  402 ;  Hickey  v.  Deloach,  1  How.  (Miss.)  32  :  Banner  v.  Shissler,  31 
Pa.  St.  289 ;  Miller's  Case.  2  Lea  (Tenn.)  54;  Cozzens  v.  Joslin,  1  P.  1. 
122 ;  Jones  v.  Barnett,  30  Tex.  637 ;  Beebe  v.  Griffin,  14  N.  Y.  235 ;  Bal- 
lard v.  Hill,  3  Murph.  410 ;  Murphy  v.  Henry,  35  Ind.  442)  :  and  the  rule 
includes  cousins  (Redd  v.  Clapton,  17  Ga.  230.  See  Knapp  v.  Windsor,  6 
Cash.  156)  ;  unless  otherwise  directed  by  statute  (Wilkerson  v.  Bracken, 
2  Ired.  315;  Pen/roe  v.  Taylor,  12  B.  Mon.  402 ;   Driskell  v.  Hanks,  18  B. 
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Where  a  person  seized  in  fee-simple  of  land  dies  intestate 
as  to  it,  leaving  no  lawful  issue,  and  no  brother  or  sister  of 
the  whole  blood,  or  any  issue  of  any  such  brother  or  sister, 
and  leaving  a  mother,  but  no  father,  the  inheritance  goes  to 
his  mother  for  life,  and,  after  her  death,  it  goes  and 
descends  as  provided  for  by  statute  in  case  he  had  died 
without  leaving  a  mother  capable  of  inheriting  it.  At  the 
time  of  the  death  of  Lyman  R.  Bailey,  therefore,  his  mother 
took  a  life-estate  in  the  land.  After  her,  his  nearest  rela- 
tions were  his  uncles,  Samuel  and  Abraham,  and  his  aunt, 
Hannah.  They  inherited  the  remainder,  to  the  exclusion 
of  his  cousins.  Schenck  v.  Vail,  9  C.  E.  Gr.  538.  And  they 
inherited  at  his  death.  The  statute  declares,  that  when  any 
person  shall  die  seized  in  fee  of  any  lands,  tenements  or 
hereditaments,  without  devising  them  in  due  form  of  law, 
and  without  lawful  issue,  and  without  leaving  a  brother  or 
sister  of  the  whole  blood  or  half-blood,  or  the  issue  of  any 
such  brother  or  sister,  and  without  leaving  a  father  or  mother 
capable  of  inheriting  the  property  by  the  statute,  and  shall 
leave  several  persons,  all  of  equal  degree  of  consanguinity 
to  him  or  her,  the  property  shall  then  descend  and  go  to 
the  said  several  persons  of  equal  degree  of  consanguinity, 
as  tenants  in  common,  in  equal  parts,  however  remote  from 
the  person  dying  seized  the  common  degree  of  consan- 
guinity may  be,  unless  where  the  inheritance  came  to  the 
person  dying  seized  by  descent,  devise  or  gift  of  some  one 


Mon.  855;  Bevan  v.  Taylor,  7  Serg.  &  R.  397 ;  Mc  Williams  v.  Ross.  46 
Pa.  St.  369;  Gilmore  v.  Boss,  2  Pi'ttsb.  500;  Addison  v.  Core,  2  Munf.  279; 
Beaumont  v.  Irxoin,  2  Sneed  291;  Torrey  v.  Shaw,  3  Edw.  Oh.  356 ;  Bil- 
liard v.  More,  Law  Repos.  (N.  C.)  590  ;  Ballard  v.  Hill,  Id.  602 ;  Johnson 
v.  Lybrook,  16  Ind.  JflS ;  Hawkins  v.  Shewen,  1  Sim.  &  Stu.  257). 

Lands  descended  from  a  granduncle  are  not  within  the  rule,  since 
he  is  not  an  ancestor  (Penniman  v.  Francisco,  1  Heisk.511)  ;  nor  a  grand- 
parent, in  Kentucky  (Smith  v.  Smith,  2  Bush  520)  ;  in  some  states  an 
uncle  may  be  (  Greened  v.  Davis,  19  Ind.  60)  ;  or  a  half-brother  (Prickett 
v.  Parker,  S  Ohio  St.  391/.)  ;  and  lands  acquired  otherwise  than  by 
descent  go  to  the  whole  and  half-blood,  or  to  the  heirs  of  both 
parents,  without  distinction  (Bell  v.  Dozier,  1  Dev.  338 ;  McCracken  v. 
Rogers.  6  Wis.  278 ;  Wells  v.  Head,  12  B.  Mon.  170.  See  Turner  v.  Pat- 
terson, 5  Dana  297). — Rep. 
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of  his  or  her  ancestors,  in  which  case  all  those  who  are  not 
of  the  blood  of  such  ancestor  shall  be  excluded,  if  there  be 
any  person  or  persons  in  being  of  the  blood  of  such  ances- 
tors capable  of  inheriting  the  property. 

Lyman  R.  Bailey  did  not  acquire  the  land  by  descent, 
devise  or  gift  from  any  of  his  ancestors.  His  aunt,  Hannah, 
was  of  equal  degree  of  consanguinity  to  him  with  his  uncles, 
Samuel  and  Abraham,  and,  according  to  the  plain  language 
of  the  statute,  inherited  with  them  as  tenants  in  common. 
It  is  urged  that  the  seventh  canon  of  descent,  by  which,  in 
collateral  inheritances,  the  male  stock  is  to  be  preferred  to 
the  female  (that  is,  kindred  derived  from  the  blood  of  the 
male  ancestors,  however  remote,  over  those  derived  from  the 
blood  of  the  female,  however  near),  unless  where  the  lands 
have  iu  fact  descended  from  a  female,  controls  the  descent 
and  excludes  the  aunt.  But  the  language  of  the  statute 
expressly  forbids.  It  declares  that,  under  such  circum- 
stances as  this  case  presents,  the  estate  shall  go  to  the  .several 
persons  of  equal  degree  of  consanguinity,  as  tenants  in  com- 
mon, in  equal  parts. 

On  the  death  of  Lyman  R.  Bailey's  mother,  the  inherit- 
ance descended  as  it  would  have  done  under  the  statute  if 
he  had  died  without  leaving  a  mother  capable  of  inheriting; 
that  is,  to  the  several  persons  who  were  in  equal  degree  of 
consanguinity  to  him  at  the  time  of  his  death — his  surviving 
uncles  and  aunt. 

The  exceptions  will  be  overruled,  with  costs. 


Sakah  E.  Coles 

v. 

Randolph  W.  Coles. 


A  wife's  conduct,  induced  mainly  by  the  fact  that  she  was  unwilling 
to  live  with  her  mother-in-law,  was  exasperating  and  unforgiving,  pro- 
voking her  husband  even  to  violence  in  a  single  instance  and  under 
36 
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peculiar  circumstances,  and  exhibits  an  entire  disregard  as  to  his 
wishes  about  his  household  affairs,  and  a  determination  not  to  do  her 
duty  therein, — Held,  that  although  it  presents  no  justification  for  such 
violence,  yet  it  is  not  sufficient  ground  to  sustain  a  divorce  for  cruelty. 


Bill  for  divorce  a  mensa  et  thoro.  On  final  bearing  on 
pleadings  and  proofs. 

Mr.  J.  B.  English,  for  complainant. 

Mr.  J.  B.  Coward  and  Mr.  W.  J.  Magie,  for  defendant. 

The  Chancellor. 

The  bill  is  filed  for  a  divorce  from  bed  and  board,  on  the 
ground  of  extreme  cruelty.  The  parties  were  married  in 
June,  1871.  They  had  one  child,  which  was  born  July  29th, 
1875,  but  died  in  a  few  days.  When  the  testimony  was 
taken,  the  complainant  was  twenty-nine  years  old,  and  the 
defendant  forty-six.  At  the  time  of  the  marriage,  the 
defendant  was  living  on  a  farm  near  Plainfield,  of  which  an 
undivided  half  was  owned  by  his  father  and  the  other  half 
by  him  and  his  sister:  and  the  defendant  and  his  father 
and  mother  and  sister  were  living  there  together,  as  one 
family,  in  the  farm-house  on  the  property,  the  mother  and 
sister  being  the  housekeepers. 

The  complainant,  immediately  after  the  marriage,  went  to 
live  with  her  husband.  She  continued  to  live  there  until 
April  15th,  1874,  when  she  left  him,  because,  as  she  alleges, 
of  his  cruel  treatment  of  her.  For  about  three  years  from 
the  time  of  the  marriage,  matters  went  on  smoothly  in 
the  household,  the  women  doing  the  housework  together. 
During  all  that  time,  the  complainant  says  the  defendant 
treated  her  well  ("  nicely,"  as  she  expresses  it),  but  she  says 
that,  from  the  fall  of  1874,  he  treated  her  very  unkindly. 
She  complains  that  he  permitted  his  father,  mother  and 
sister  to  insult,  abuse  and  strike  her,  and  that  he  struck  her 
himself  on  several  occasions ;  that  he  refused  to  supply  her 
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wants  of  food  and  clothing,  withdrew  himself  from  her  bed 
and  refused  to  return  to  it,  and  persistently  refused  to  talk 
to  her  or  reply  to  her  when  she  addressed  him. 

It  appears  clearly,  from  the  evidence,  that  the  conduct  of 
her  husband  and  the  other  members  of  the  family  towards 
her,  of  which  she  complains,  was  due,  to  a  great  degree  at 
least,  to  her  determination  not  to  do  any  work  whatever  in 
the  household,  to  her  neglect  of  her  husband,  who  was  some- 
what of  an  invalid,  and  to  her  disposition  to  annoy  all  of  the 
family,  especially  her  mother-in-law  and  sister-in-law.  She 
seems  to  have  been  dissatisfied  with  the  family  arrange- 
ments and  to  have  been  very  desirous  that  her  husband 
should  leave  the  house  in  which  they  were  living,  to  his 
father,  mother  and  sister,  and  occupy,  with  her  alone, 
another  house,  a  new  one,  standing  on  the  same  property 
and  which  was  unoccupied.  This,  from  considerations  of 
economy  (and,  perhaps,  from  other  considerations,  also),  he 
appears  to  have  been  unwilling  to  do. 

The  testimony  shows  a  deliberate  design,  on  her  part,  to 
annoy  the  family  by  way  of  retaliation,  and  it  abundantl}' 
appears  that  very  much  of  the  treatment  of  which  she  com- 
plains was  occasioned  and  provoked  by  her  own  conduct. 
She  exhibited  no  spirit  of  conciliation,  nor  any  disposition  to 
make  any  sacrifice  or  even  concession  for  the  sake  of  har- 
mony, but,  on  the  other  hand,  seems  to  have  prided  herself 
in  her  ability  to  assert  her  rights  as  she  understood  them, 
and  to  defend  herself  against  all  assaults  of  whatever  char- 
acter. She  retaliated  to  the  extent  of  her  ability,  and,  with 
much  ingenuity  and  great  success.  Much  of  her  conduct 
may  have  been  excusable  in  view  of  the  annoyances  suffered 
by  her,  but  there  seems  to  be  no  room  to  doubt  that  she 
exhibited  a  resentful  and  belligerent  spirit,  and  sought 
redress  for  grievances  in  the  compensation  of  full  retaliation. 
She  complains  that  her  mother-in-law,  on  one  occasion,  threw 
some  water  upon  her  (it  seems  to  have  been  but  a  small 
quantity),  but  it  appears  that  it  was  in  the  course  of  a  strife 
between  them,  in  which  the  complainant  had  endeavored  to 
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wrest    some    newspapers,   which    had    come   by  the    mail, 
addressed  to  her  husband,  out  of  her  mother-in-law's  hands. 

The  complaint  that  her  sister-in-law  struck  her,  is  flatly 
denied,  and  her  testimony  on  the  subject  is  in  nowise  cor- 
roborated. As  to  the  violence  which  she  says  she  suffered 
at  the  hands  of  hex  father-in-law  and  mother-in-law,  it 
appears  to  have  been  but  slight  at  most,  and  to  have  been 
provoked  by  her  own  violence  or  misconduct  towards  them, 
as  is  seen  in  the  account  given  by  the  defendant,  and  which 
is  corroborated  in  all  essential  points  by  the  complainant's 
testimony  on  the  subject  of  the  transaction,  in  which  the  com- 
plainant says  defendant's  father  struck  her.  It  is  as  follows  : 
"I  was  sitting  in  the  dining-room,  on  one  side  of  the  stove, 
and  my  father  on  the  other;  he  always  brought  in  a  scuttle 
of  coal  at  night,  and  set  it  down  in  that  room  for  morning; 
she  had  been  away  for  some  time;  when  she  came  home, 
she  came  in  that  room,  took  hold  of  this  scuttle  of  coal  to. 
take  it  out;  my  father  took  hold  of  the  scuttle  and  told  her 
she  could  not  have  that,  there  being  another  scuttle,  she 
could  get  it  herself,  the  coal  being  nearer  than  that  was; 
she  said  she  would  have  it;  he  kept  hold  of  it;  she  took 
hold  of  the  bottom  of  the  scuttle,  tipped  it  upside  down,  all 
over  the  carpet;  told  him  that  if  he  wanted  the  coal  he 
could  have  it;  he  told  her  to  leave  the  room;  she  would 
not;  he  opened  the  door,  took  her  by  the  arm  or  went  to 
take  her;  she  gave  him  a  violent  push,  pushed  him  down 
against  the  sideboard  on  the  floor;  it  was  some  time  before 
he  could  get  up,  having  the  rheumatism  ;  he  never  struck 
her;  he  went  to  gathering  up  the  coal  after  getting  up;  she 
sat  down  in  the  room  and  laughed  at  him." 

Of  the  occasions  on  which  she  says  her  husband  used 
violence  towards  her,  the  proof  establishes  but  one.  In  the 
struggle  in  which  she  says  her  husband  tore  out  her  ear- 
ring, it  seems  very  doubtful  at  least  whether  he  struck  her 
at  all.  Having  narrated  the  occurrence  which  took  place 
on  the  day  she  left  the  defendant's  house  and  in  which 
he  choked  her,  she  was  asked,  "  Can  you  give  any  other 
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instances  of  personal  violence  suffered  from  your  husband  ?" 
She  replied,  "  He  had  attempted  that  before ;  he  did  not  do 
it  so  violently."  She  was  then  asked,  k'  What  was  it  before 
that  he  did?"  She  answered,  "It  was  May  2d,  1876,  he 
struck — well,  he  didn't — he  struck  me  and  tore  one  of  the 
ear-rings  from  my  ear,  and  sort  of  strangled  me." 

The  husband's  account  of  the  transaction  is  as  follows: 
"I  recollect  her  coming  into  the  room  where  I  was  sitting, 
and  using  some  language  that  I  did  not  like  to  hear;  I  told 
her  that  if  she  could  not  use  better  language,  she  must  leave 
the  room;  she  said  she  would  leave  it  when  she  got  good 
and  ready;  I  got  up  and  opened  the  door,  and  took  her  by 
the  arm  and  led  her  out;  when  I  was  standing  in  the  door, 
she  gave  me  a  push  violently,  and  threw  me  down  ;  I  might 
have  caught  hold  of  her;  I  did,  I  suppose;  I  recollect  her 
missing  one  of  her  ear-rings,  or  looking  for  it  at  the  time, 
but  whether  I  tore  it  out  or  not,  I  cannot  tell."  He  adds, 
that  he  used  no  more  violence  than  such  as  seemed  neces- 
sary to  remove  her  from  the  room. 

On  the  day  on  which  she  says  she  left  the  house,  never  to 
return  again,  her  husband  pushed  her  or  threw  her  on  the 
floor  and  choked  her,  but  he  appears  to  have  acted  in  a 
transport  of  passion,  caused  by  her  conduct  in  deliberately 
and  wantonly  overturning  a  panful  of  milk,  so  that  the  milk 
ran  on  the  floor.  His  sister  tells  the  story  as  follows,  and 
her  statement  is  corroborated  by  the  testimony  of  the  com- 
plainant herself:  "  She  took  a  small  pitcher  and  went  out 
to  the  barn  to  get  some  milk,  I  suppose ;  after  she  came  out 
of  the  cow-yard,  where  the  cows  are  kept,  she  went  into  the 
carriage-house;  she  was  in  there  some  time;  I  went  out  to 
see  if  she  was  not  taking  the  nuts  off  the  carriage,  because 
she  had  taken  nuts  off  before  that,  and  we  never  saw7  them 
afterward;  she  was  trying  to  get  the  shafts  out  of  the  car- 
riage, to  get  the  bolts  out  of  the  shafts ;  I  told  her  to  let  the 
carriage  be,  not  to  take  the  shafts  out;  she  said  she  meant 
to  raise  the  devil;  she  ran  the  carriage  out  of  the  carriage- 
house;   my  mother  came  out  and  I  went  into  the  house; 
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in  a  little  while  Mrs.  Randolph  Coles  came  into  the  house 
and  went  to  the  closet;  she  tried  to  break  the  closet  open ; 
she  took  hold  of  the  knob  with  her  hand,  and  tried  to  pull 
the  door  open,  jerked  it  violently;  I  told  her  not  to  break 
it  open  ;  she  said  she  would  break  every  lock  in  the  house ; 
I  tried  to  push  her  away  from  the  cupboard  or  closet;  she 
said  that  I  struck  her;  I  said  I  did  not  strike  her,  she  knew 
very  well  I  did  not;  then  she  said  I  had  laid  my  hand  on 
her,  and  that  was  enough  ;  she  pulled  the  door  open;  the 
lock  was  not  very  strong  and  she  burst  it  open ;  there  was 
a  pan  of  milk  in  the  closet;  she  tipped  up  the  pan  of 
milk  in  the  closet,  so  that  the  milk  ran  all  over  the  closet 
and  ran  out  on  the  carpet;  I  went  up-stairs  and  told  my 
father  to  get  up;  he  came  down  and  told  her  to  leave  the 
room;  she  said  she  would  not  do  it;  she  was  quarreling 
so  loud. that  people  could  have  heard  her  in  the  street;  I 
told  my  brother  (the  defendant)  to* get  up ;  when  he  came 
down  she  was  still  quarreling;  he  took  her  by  the  shoulder 
and  pushed  her  out  in  the  kitchen  ;  he  said  she  would  have 
to  behave  if  she  stayed  in  that  house;  he  pushed  her 
through  the  kitchen  into  the  sitting-room;  I  saw  them 
afterwards:  he  had  his  hand  on  her  throat;  after  he  let  go, 
she  sprang  up  immediately,  and  said  she  had  got  him  now 
just  where  she  wanted  him;  he  had  laid  his  hand  on  her 
and  that  was  all  she  wanted,  and  she  would  make  him  pay 
well  for  it;  she  prepared  her  breakfast  as  usual;  she  laughed 
two  or  three  times,  and  said  she  guessed  we  would  have  to 
put  our  hand  in  our  pocket-book  now;  after  she  had  eaten 
her  breakfast  she  went  to  church,  I  suppose;  she  left  the 
house;  we  did  not  see  her  again  until  Monday,  some  time 
in  the  forenoon;  this  happened  on  Sunday  morning;  on 
Monday  she  came  to  the  house  with  a  paper,  said  she  would 
read  it;  I  did  not  hear  her  read  it;  after  she  had  read  the 
paper,  she  left  again  ;  the  Saturday  of  the  same  week,  or  the 
Saturday  of  the  week  following,  I  forget  which,  she  came 
back  and  stayed  until  Monday;  she  did  come  back  to  stay 
any  time  after  that,  not  while  I  was  there." 
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It  appears,  from  this  statement,  that  the  complainant,  to 
say  the  least  of  it,  was  not  without  blame  in  the  transaction. 
She  subsequently  returned  to  the  house  and  read  to  the 
defendant  a  paper,  referred  to  in  the  testimony  just  quoted, 
prepared  by  her  counsel,  by  which  she  demanded  that  the 
defendant  should  perform  his  obligations  to  "  treat  her  with 
courtesy,  and  to  feed,  clothe,  protect  and  sleep  with  her," 
to  which  the  defendant  made  no  answer. 

The  complainant's  conduct  in  the  fall  of  1875  illustrates 
her  methods.  The  defendant's  sister  gives  the  following 
account  of  it:  "The  occasion  of  the  coldness  that  existed 
between  us  in  the  fall  of  1875,  was  about  the  milk  or  milk- 
ing; because  we  would  not  give  her  all  the  milk  she  wanted, 
she  would  throw  the  milk  all  over  the  kitchen,  on  the  floor 
and  stove  and  tables;  she  did  that  twice;  we  had  to  take 
the  carpet  up;  my  mother  and  I  sometimes  milked  in  the 
field;  when  we  went  out  to  milk,  my  sister-in-law  would 
take  a  stick  and  drive  the  cows  around  the  field,  to  prevent 
us  from  milking;  when  we  opened  the  gate  to  drive  the  cows 
into  the  cow-yard,  she  would  run  ahead  of  the  cows  and 
shut  the  gate  again;  she  said  it  was  glorious  fun,  and  there 
was  nothing  like  a  little  exercise."  The  witness  adds: 
"  The  reason  we  would  not  give  her  all  the  milk  she 
wanted,  was  because  she  wanted  half  or  more  than  half, 
and  she  would  take  it  away  and  sell  it;  it  was  in  the  spring 
of  1876  that  I  ceased  to  be  friendly  with  her;  the  reason 
was  that  she  ceased  to  do  any  work,  and  that  we  were 
obliged  to  support  her."  The  same  witness  swears  that  the 
family  always  treated  the  complainant  well,  so  long  as  she 
treated  them  well.  She  says:  "When  she  helped  do  the 
work,  and  spoke  to  us  kindly  and  treated  us  kindly,  wre 
always  treated  her  kindly;  my  brother  has  had  asthma  for 
the  last  three  years;  he  has  been  around  the  house  and  so 
that  he  could  go  out;  this  has  been  for  the  last  two  or  three 
years ;  complainant  has  got  a  very  violent  temper ;  Randolph 
has  not;  he  is  very  mild,  seldom  see  him  angry;  my  mother 
is  a  little  irritable,  a  little  violent  sometimes,  but  I  think  the 
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complainant  is  the  most  violent;  my  father  is  very  seldom 
angry ;  my  temper  is  not  very  violent,  I  am  like  Randolph  ; 
Randolph  was  very  kind  to  her,  never  unkind  to  her  that  I 
know  of;  he  always  used  her  well;  the  most  times  that  she 
treated  him  badly  he  would  not  say  anything  about  it,  he 
would  put  up  with  it;  sometimes  he  would  speak  about  it 
to  her." 

The  defendant,  speaking  on  the  subject  of  his  conduct 
toward  the  complainant,  says  :  "  For  the  first  two  or  three 
years  of  our  married  life,  when  she  did  conduct  herself 
properly  as  a  wife  should,  things  were  pleasant  and  agree- 
able enough;  but  when  she  got  to  going  away  and  running 
me  in  debt,  and  neglecting  to  take  care  of  me  when  I  was 
sick,  not  only  neglecting  to  take  care  of  me,  but  aggra- 
vating me  in  different  ways,  as  a  matter  of  course,  it  made 
my  folks  feel  unpleasant  toward  her,  and  myself  not  feel  so 
pleasant  toward  her.  I  will  venture  to  say  that  not  one 
man  in  a  hundred  has  doue  more  toward  a  wife  than  I;  if 
I  have  not  been  a  kind  husband  and  a  generous  friend,  let 
her  mother  be  brought  to  testify.""  He  very  properly 
admits  that  his  conduct  was  not  always  irreproachable. 

Daniel  J.  Marshall,  a  friend  of  the  complainant,  and  with 
whom  she  consulted  for  some  time  after  her  marriage,  and 
at  whose  house  she  visited  up  to  and  after  the  time  when 
she  left  her  husband,  says  that  in  none  of  the  conversations 
which  he  had  with  her,  did  she  ever  say  a  word  against  her 
husband,  but  only  complained  that  he  did  not  take  her  to  the 
new  house.  And  though  he  visited  the  defendant's  house 
while  the  complainant  was  living  there,  he  says  he  never 
saw  an  unkind  action  on  the  part  of  the  defendant  towards 
the  complainant,  and  never  heard  the  least  complaint  on 
the  part  of  the  former.  He  adds  that  he  never  saw  the 
defendant  show  anger  towards  the  complainant,  and  that  he 
always  appeared  to  lie  pleasant  and  kind.  He  says  that  he 
was  there  four  or  five  times  after  the  birth  of  the  child,  and 
before  the  complainant  left  ;  that  he  would  sometimes  go 
and  spend  an  hour  or  two,  and  sometimes  stay  to  tea. 
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Mr.  Marshall  appears  to  have  been  the  adviser  of  both 
parties,  the  mother-in-law  as  well  as  the  daughter-in-law. 
He  says  that,  after  the  birth  of  her  child  (which,  as  before 
stated,  took  place  July  24th,  1875),  the  complainant  did  not 
speak  very  much  to  him  about  her  troubles,  but  before  that 
she  had  conversations  with  him  on  the  subject,  the  first 
being  about  two  years  after  the  marriage ;  that  her  first 
complaint  was  that  the  defendant  had  not  done  as  he  prom- 
ised when  he  married  her,  that  he  had  not  taken  her  to  the 
new  house.  In  that  conversation,  she  said  if  he  had  not 
made  that  promise  she  would  not  have  married  him,  and 
she  expressed  her  determination  to  do  no  work  until  he 
should  have  taken  her  to  that  house,  and  added  that  when 
there  she  could  work  as  well  as  anybody.  In  the  conversa- 
tion which  he  had  with  her,  Mr.  Marshall  advised  her  to  go 
to  work,  but  at  first  she  refused,  giving  as  a  reason  her  dis- 
approval of  her  mother-in-law's  manner  of  doing  the  house- 
work. In  these  conversations,  she  complained  only  of  her 
mother-in-law.  She  said  her  husband  was  kind,  that  no 
better  man  or  better  husband  ever  lived  than  he;  that  she 
had  not  a  word  of  fault  to  find  with  her  father-in-law,  that 
there  could  be  no  better  man  than  he,  and  she  expressed 
her  satisfaction  with  the  conduct  of  her  sister-in-law. 

Mr.  Marshall,  in  one  of  the  conversations,  referred  to  the 
fact  that  he  had  been  told  that  she  was  away  from  her  house 
a  good  deal,  and  cautioned  her  on  that  head,  to  which  she 
replied  by  declaring  that  she  knew  enough  to  go  back  often 
enough  to  keep  her  place,  "  as  her  right,"  or  as  his  wife  (he 
says  he  is  not  sure  which  expression  she  used),  and  that  she 
had  had  advice  or  counsel  and  was  "  posted,"  and  knew 
enough  to  hold  her  right  there.  He  says  that  she  said, 
"Out  or  in,  I  don't  care;  I  will  raise  the  '  Old  Harry  '  with 
them  all,  if  Ranny  (her  husband)  don't  take  me  up  to  the 
new  house."  Mr.  Marshall  says  that  he  then  said  that  she 
had  better  be  quiet,  that  the  defendant  had  told  him  that 
his  circumstances  were  not  such  as  to  permit  him  to  sup- 
port  two  houses,  and  she  replied   that  her  circumstances 
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would  permit  it,  and  that  she  would  raise  the  '  Old  Harry' 
if  he  did  not  take  her  to  the  new  house  to  live,  and  this,  he 
says,  she  repeated  several  times.  These  conversations  she 
had  with  him  up  to  within  three  or  four  or  five  months  of 
the  time  when  the  child  was  born.  He  says  that,  three  or 
four  months  before  the  child  was  born,  she  came  to  him  for 
advice  as  to  how  best  to  get  along  with  the  family,  especially 
her  mother-in-law ;  that  he  advised  her  to  go  to  work,  and 
that  she  then  left  him,  and,  subsequently,  when  he  next 
saw  her,  he  asked  her  how  she  got  along,  and  she  said 
"Very  well;"  and  he  asked  her  if  she  had  gone  to  work, 
and  she  said  "Yes." 

John  C.  Meeker,  a  neighbor  of  the  parties,  testifies  that 
he  had  conversations  with  the  complainant,  up  to  about  the 
fall  of  1875,  in  regard  to  her  family  difficulties,  and  that,  in 
these,  she  said  that  she  could  not  get  along  very  well  with 
her  mother-in-law,  and  would  like  to  have  her  husband 
move  to  the  new  house.  He  says  she  always  spoke  highly 
of  her  husband  and  the  rest  of  the  family,  except  her 
mother-in-law;  that  he  has  heard  his  wife  tell  the  com- 
plainant that  if  she  would  go  home  and  go  to  work,  she 
would  get  along  better,  and  that  he  has  told  her  so  himself, 
and  that  she,  in  reply,  declared  that  she  would  not  go  to 
work  where  her  mother-in-law  was.  He  adds  that  she 
never,  to  his  recollection,  in  any  of  these  conversations, 
complained  of  any  ill-treatment  from  her  husband  or  from 
any  one  of  the  family. 

It  appears,  by  the  defendant's  testimony,  that  when  he 
left  her  bed,  she  told  him  he  need  not  think  he  was  neces- 
sary for  her  pleasure  or  her  comfort,  for  he  was  not;  that 
she  subsequently  requested  him  to  return,  and  he  did  so, 
but  left  again,  in  March,  1876,  and  she  then,  as  he  swears, 
said  she  was  glad  he  left  her  room. 

That  the  complainant's  situation  in  the  household  was 
very  unpleasant  to  her,  cannot  be  doubted.  It  is  evident 
that  she  was  very  unwilling  to  live  with  her  mother-in-law. 
She  appears  to  have  been   subjected  to  many  annoyances, 
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and  her  husband  confessedly  laid  violent  hands  upon  her. 
He  may  have  been  penurious  in  his  dealings  with  her. 
Had  her  own  conduct  been  different  from  what  it  was,  had 
she  herself  been  free  from  blame,  I  would  not  hesitate  to 
pronounce  the  desired  decree  for  divorce.  But  I  cannot 
shut  my  eyes  to  the  fact  that  her  conduct  has  been  unfor- 
giving and  un forbearing,  calculated  to  exasperate  rather 
than  conciliate;  that  she  seems  to  have  been  unwilling  to 
conform  to  her  husband's  wishes  in  regard  to  his  household 
affairs,  and  to  discharge  her  duties  under  the  circumstances 
in  which  she  was  placed. 

The  defendant's  conduct,  in  laying  violent  hands  on  his 
wife,  is  not  justified.  It  is  not  capable  of  justification.  But 
the  question  to  be  determined  is,  whether  there  is  reason  to 
apprehend  that,  if  the  complainant  shall  return  to  his  house, 
she  will  be  in  danger  of  violence  or  cruelty  at  his  hands. 
I  do  not  think  she  will.  But  if,  on  her  return,  he  shall 
again  treat  her  with  violence,  this  court  will  be  open  to  her 
for  relief.  The  bill  will  be  dismissed,  but  without  preju- 
dice, as  in  English  v.  English,  12  C.  E.  Gr.  579. 


William  T.  Meredith  and  others 

v. 

Robert  W.  Sayre  and  others. 

1.  Equity  will  not  enjoin  a  municipal  corporation  from  lawfully 
vacating  a  public  street. 

2.  A  railroad  company  that  enters  into  an  agreement  with  the  owner 
of  lands  adjoining  a  street,  and,  in  that  agreement,  merely  refers  to 
Buch  street  as  a  landmark,  does  not  thereby  dedicate  such  street  to 
the  public ;  nor  is  the  fact  that  such  street  is  designated  as  an  existing 
highway  on  a  map  of  lands  condemned  by  the  company,  any  evidence 
of  dedication. 

3.  An  exchange  between  an  owner  and  such  corporation,  and  their 
deeds,  conveyed  lands  on  such  street. — Held,  that  while  such  recogni- 
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tion  of  the  street  was  tantamount  to  a  dedication,  it  would  not  prevent 
either  of  them  from  seeking  to  vacate  it  by  lawful  means. 

4.  Delay  on  the  part  of  an  adjoining  owner,  until  the  work  haB 
been  done,  in  remonstrating  against  or  trying  to  prevent  the  occupa- 
tion of  a  street  by  a  railroad  company  with  its  tracks  and  chutes,  &c, 
involving  an  immense  outlay  of  money,  will  be  fatal  to  his  application 
for  relief. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  Cortlandt  Parker,  for  complainants. 

Mr.  T.  N.  31c Carter,  for  Sayre  and  the  Easton  and  Amboy 
Railroad  Company. 

Mr.  W.  Paterson,  for  the  city  of  Perth  Amboy. 

The  Chancellor. 

The  bill  is  filed  to  restrain  Robert  II.  Sayre  and  the  Easton 
and  Amboy  Railroad  Company  from  seeking  to  obtain 
the  passage,  by  the  municipal  authorities  of  the  city  of 
Perth  Amboy,  of  an  ordinance  vacating  a  portion  of  a  street 
in  that  city  called  High  street;  and,  also,  to  enjoin  the 
members  of  the  common  council  of  that  city  from  passing 
or  voting  for  such  ordinance;  and  it  prays  a  decree  declar- 
ing that  the  ordinance  which  the  common  council  propose 
to  pass,  vacating  a  part  of  that  street,  is  contrary  to  the 
agreements  made  by  and  between  Mr.  Sayre  and  the  rail- 
road company,  of  the  one  part,  and  the  complainants  of  the 
other,  and  that  it  is  contrary  to  a  dedication  of  the  street 
which  the  complainants  insist  Mr.  Sayre  and  the  railroad 
company  have  made,  and  that  it  is  a  fraud  on  the  complain- 
ants' rights.  It  also  prays  that  certain  erections  and  con- 
structions which  the  railroad  company  has  placed  across 
the  street,  and  by  which  the  use  of  the  street,  as  a  thorough- 
fare, is  completely  obstructed,  may  be  abated  as  a  nuisance, 
and  the  street  restored   to  the  condition  in  which  it  was 
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when  those  obstructions  were  placed  there;  and  it  also  prays 
for  general  relief. 

The  complainants  are  the  owners  of  certain  land  in  Perth 
Amboy,  lying  on  the  easterly  side  of  High  street  (which  is  a 
street  of  ninety-nine  feet  in  width),  north  of  Buckingham 
avenue.  They  formerly  owned  property  on  the  other  side 
of  that  street,  also,  but  in  1876  exchanged  it  with  Sayre 
(who  was  trustee  for  the  railroad  company),  for  other  prop- 
erty lying  on  the  easterly  side  of  the  street.  The  street  was 
extended,  by  city  ordinance,  over  the  property  of  the  com- 
plainants in  1867,  and  has  existed  ever  since.  In  1873,  the 
railroad  company  was  seeking  the  passage  of  an  act  of  the 
legislature  authorizing  it  to  take,  by  condemnation,  such 
land  as  and  where  its  directors  might  think  proper,  along 
the  line  of  its  road,  for  depots  and  side  tracks,  at  or  near 
either  of  its  termini.  Opposition  to  the  passage  of  this  act 
was  made  on  behalf  of  the  owners  of  the  Meredith  property, 
which  resulted  in  the  following  agreement,  signed  by  Sayre, 
acting  for  the  railroad  company: 

"  We  will  agree  to  take  no  land,  by  condemnation,  south  of  the 
north  line  of  Alfred  Hall,  and  northeast  of  High  street,  and  only  so 
much  of  the  Meredith  estate  west  of  High  street  as  may  be  necessary 
for  our  tracks  to  wharves  to  be  built  on  the  Meredith  property.  On 
condition  that  there  is  no  further  opposition  made  to  our  bill." 

On  the  agreement  was  endorsed  a  hastily-made,  rude 
sketch  of  the  probable  position  of  the  tracks.  It  showed 
High  street  and  the  railroad  crossing  it.  The  opposition  to 
the  act  was  withdrawn  on  the  making  of  that  agreement, 
and  the  act  was  passed.  In  1875,  the  company  began  pro- 
ceedings for  the  condemnation  of  land  of  the  Meredith 
estate  on  the  west  side  of  High  street.  Those  proceedings 
were  opposed  by  the  persons  interested  in  the  estate,  but, 
during  the  progress  of  them,  an  agreement  for  exchange 
was  made,  between  Sayre  and  the  owners  of  the  estate,  by 
which  the  former  gave  to  the  latter,  in  exchange  for  land  on 
the  west  side  of  High  street,  land  on  the  east  side  of  that 
street,  and  they  reserved  a  right  of  way  over  a  strip  of  sixty- 
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six  feet  wide — from  the  west  side  of  High  street,  directly 
opposite  the  Meredith  land  on  the  east  side,  to  an  old  road. 
By  the  agreement  for  exchange,  and  the  deeds  conveying 
the  property  in  pursuance  thereof,  the  existence  of  High 
street  was  acknowledged  by  bounding  the  lands  thereon, 
and,  by  the  map  which  was  filed  by  the  company  in  the 
proceedings  for  condemnation,  the  existence  of  the  street 
there  was  also  admitted. 

The  complainants  insist  that  the  agreements,  deeds  and 
maps  constitute  a  dedication  of  High  street,  as  between  the 
company  and  themselves,  and  that,  as  between  those  parties, 
the  street  cannot  be  altered  or  abandoned. 

The  company  has  constructed  its  tracks  across  the  street 
north  of  Buckingham  avenue,  and  in  a  tunnel  under  the  street 
there,  wholly  preventing  the  use  of  it  as  a  highway  at  that 
point.  The  bill  alleges  that  Sayre  induced  one  Buckley,  an 
employe  of  the  railroad  company,  and  an  owner  of  land  on 
High  street,  north  of  Buckingham  avenue,  to  join  him  in  a 
petition  to  the  common  council  to  vacate  and  completely 
close  High  street,  north  of  Buckingham  avenue.  They  did 
so  petition,  and  an  ordinance  was  introduced  in  the  common 
council  to  vacate  High  street,  between  the  northerly  side  of 
Buckingham  avenue  and  Crane  creek,  and  to  lay  out  another 
street  sixty-six  feet  wide,  to  be  called  Parker  street,  in  lieu 
of  it.  The  proposed  newT  street  is  in  the  situs  of  the  old  road 
before  mentioned,  to  which  the  road  reserved  by  the  owners 
of  the  Meredith  estate,  in  the  exchange  with  Sayre,  leads 
from  High  street.  To  enjoin  the  common  council  from 
passing  that  ordinance  is  one  of  the  objects  of  this  suit. 

The  complainants,  as  before  stated,  claim  that,  by  the 
agreement  made  on  the  withdrawal  of  opposition  to  the 
proposed  act  of  the  legislature,  and  by  the  agreement  for 
exchange,  and  the  deeds  given  in  pursuance  thereof,  and  the 
map  in  the  proceedings  for  condemnation,  a  dedication  of 
High  street  was  made,  and  they  insist  that  it  was  made  in 
such  a  manner  as  to  preveut  Sayre  and  the  railroad  com- 
pany from  seeking  to  vacate  the  street.     That  claim  cannot 
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be  maintained.  In  the  agreement  made  on  the  withdrawal 
of  opposition  to  the  proposed  act  of  the  legislature,  refer- 
ence to  High  street  (which  was  then  an  existing,  established 
street)  is  made  merely  to  indicate  the  situation  and  locality 
of  lands.  The  language  is,  "  We  will  agree  to  take  no  land 
Iry  condemnation  south  of  the  north  line  of  Alfred  Hall,  and 
northeast  of  High  street,  and  only  so  much  of  the  Meredith 
estate  west  of  High  street  as  may  be  necessary,  &c."  This 
is  no  dedication.  It  is  merely  a  description  of  the  exempted 
lands  by  reference  to  the  street  as  a  mere  landmark. 

Nor  is  the  map  in  the  proceedings  for  condemnation  evi- 
dence of  dedication.  It  merely  lays  down  the  street  as  an 
existing  highway.  By  the  agreement  for  exchange  and  the 
deeds,  the  lands  conveyed  by  Sayre  are  bounded  on  High 
street.  This  wrould,  indeed,  prevent  him  and  the  company 
from  denying  the  existence  of  the  street,  and  is  equivalent 
to  a  dedication  of  his  and  their  land  in  the  situs  of  the  street 
to  the  purposes  of  the  street,  inasmuch  as  it  recognizes  the 
existence  of  the  street,  but  it  does  not  prevent  him  or  them 
from  seeking  to  vacate  the  street  by  lawful  means.  To  seek 
to  vacate  the  street  is  not  inconsistent  with  such  dedication, 
but  is  consistent  with  it,  and  violates  no  duty  imposed  b}r  or 
flowing  from  it.  Surely,  one  who  sells  land  bounding  it,  in 
the  description  of  it  in  his  deed  for  it,  on  an  existing  street, 
is  not  thereby  barred  from  ever  making  or  participating  in 
an  application  to  the  proper  authorities  to  vacate  it.  He, 
indeed,  cannot,  while  the  street  exists,  deny  its  existence, 
and  will  be  held  to  have  conveyed  the  land  in  front  of  the 
property  conveyed  by  his  deed,  to  the  middle  of  the  street, 
but,  nevertheless,  he  will  be  entirely  at  liberty  to  ask  and 
endeavor  to  bring  about  a  vacation  of  the  street  by  lawful 
means,  and  will  not  be  estopped  from  so  doing  by  his  deed. 
Mr.  Sayre  and  the  railroad  company  were  entirely  at  liberty 
to  petition  the  common  council  to  vacate  the  street,  and  to 
urge  the  passage  of  the  ordinance  requisite  to  effect  the 
purpose.  The  common  council  are  possessed,  under  the 
charter  of  the  city,  of  the  power  to  vacate  the  street,  and  in 
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the  absence  of  fraud  this  court  will  not  interfere  with  them 
in  the  exercise  of  that  power.  And,  moreover,  their  exer- 
cise of  their  lawful  powers  cannot  be  abridged  or  affected 
by  any  dedication  or  agreements  by  or  between  the  land 
owners. 

The  complainants  urge  that  the  common  council,  by  the 
vacation,  will  destroy,  without  compensation,  what  they 
claim  to  be  their  vested  right  of  highway  appurtenant  to 
their  land.  If  the  common  council  have  lawful  authority 
to  do  so,  and  are  acting  bona  fide,  equity  will  not  restrain 
them,  though  their  action  be  injurious  to  the  complainants. 
If,  by  constitutional  law,  they  are  bound  to  make  or  provide 
for  compensation  on  vacating  the  street,  and  do  neither,  the 
law  will  o-ive  relief  against  their  unwarranted  action. 

When  a  municipal  legislature  is  acting  bona  fide  within 
the  scope  of  its  authority,  equity  will  not  interfere  with  its 
action.  There  is  nothing  in  this  case  to  show  that  the  com- 
mon council  are  acting  mala  fide.  The  presumption  is,  that 
they  are  acting  in  entire  good  faith.  They  are  acting  within 
the  scope  of  their  authority.  There  is  no  ground  for 
enjoining  them. 

In  Paterson  §c.  H.  R.  Co.  v.  Mayor  $c.  of  Paterson,  9  C. 
E.  Gr.  158,  the  passage  of  an  ordinance  by  the  common 
council  of  the  city  of  Paterson  was  enjoined  on  the  ground 
that  the  proposed  action  was  not  bona  fide.  The  ordinance 
"was  the  withdrawal  of  the  consent  of  the  city  to  the  laying 
of  the  rails  of  a  horse  railway,  upon  which  consent  the  rail- 
way company  had  laid  the  rails,  and  operated  and  were 
operating  the  road. 

But  the  complainants  insist  that  they  are  entitled  to  relief, 
as  against  the  railroad  company,  on  the  ground  of  nuisance, 
because  of  the  obstruction  of  their  right  of  way  over  High 
street.  It  appears,  conclusively,  that  the  very  extensive 
and  very  expensive  structures  of  which  the  complainants 
now  complain,  were  all  completed  long  before  the  bill  was 
filed.  The  bill  was  not  filed  until  1877,  and  the  work  was 
completed,  and    the   street  entirely  obstructed,  when  the 
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agreement  for  exchange  was  made,  which  was  September 
11th,  1875. 

Mr.  Sayre  testifies  as  follows  on  the  subject :  "  There 
were  eighteen  elevated  railroad  tracks  upon  the  trestle-work; 
about  two  hundred  and  twenty  piles  driven  in  the  street, 
supporting  the  tracks,  and  six  tracks  at  a  lower  level,  say 
thirty-three  feet  lower,  and  four  covered  tunnel  ways  ;  these 
tracks  lead  from  the  main  track  to  the  wharf  for  loading 
vessels;  the  wharves  are  eight  hundred  feet  long,  sixty-five 
feet  wide,  with  chutes  or  pockets  on  top  of  them,  and 
canals  of  one  hundred  feet  between  them,  where  vessels  lie 
between  them ;  there  are  three  coal  wharves  and  two 
freight  wharves  now;  in  the  summer  of  1875  there  were 
two  coal  wharves  and  one  freight  wharf;  the  trestle-work 
where  the  road  crossed  High  street  was  twenty-two  feet 
above  the  natural  level  of  the  street;  the  road  was  in 
operation  in  1875;  we  commenced  running  coal  on  the 
29th  day  of  May,  1875 ;  High  street  was  completely 
obstructed  by  those  works ;  that  was  the  state  of  things  at 
the  time  we  were  negotiating  for  the  agreement "  (the 
agreement  for  exchange). 

Mr.  Brodhead  testifies  that,  at  the  time  of  making  the 
agreement,  the  only  way  of  access  which  the  complainants 
had  from  their  land  to  the  inhabited  part  of  the  city  was  by 
the  way  which  is  the  situs  of  the  proposed  Parker  street, 
and  he  gives,  as  the  reason,  that  the  whole  space,  between 
what  he  calls  Parker  street  and  the  water,  was  occupied  by 
the  railroad  tracks,  and  was  impassable  for  any  vehicle. 

M»\  Sayre  swears  that  when  the  agreement  for  exchange 
was  made,  the  Merediths  not  only  did  not  complain  of  the 
obstruction  of  High  street,  but  that  they  gave  as  their  reason 
for  reserving  the  way  of  sixty-six  feet  in  width,  mentioned 
in  the  agreement,  on  the  west  side  of  High  street,  that  it 
was  in  order  thus  to  connect  their  property  lying  along  the 
shore  with  the  town  and  their  adjacent  property,  to  have 
egress  from  their  property  lying  along  the  shore.  He  is 
corroborated  by  the  agreement  and  the  deed  from  the  Mere- 
37 
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diths,  for  the  reservation  in  both  is  declared  to  be  intended 
to  create  in  the  Merediths  a  right  of  way,  to  give  egress, 
ingress  and  regress  from  their  lands,  both  those  conveyed 
by  Sayre  to  them  and  their  other  lands  on  the  easterly  side 
of  High  street,  to  the  westerly  line  of  the  land  out  of  which 
the  reservation  is  made.  He  says  that  the  Merediths  knew, 
at  the  time  the  agreement  for  exchange  was  made,  that  the 
company  intended  to  procure  the  vacation  of  High  street. 
He  swears,  also,  that  he  had  a  conversation  with  William  T. 
Meredith  (who  appears  to  have  been  acting  for  the  Mere- 
diths in  the  matter),  while  the  negotiations  for  the  agree- 
ment were  in  progress,  about  expressing  in  the  agreement 
their  consent  to  the  vacation  of  High  street;  that  he  (Sayre) 
desired  that  it  should  be  expressed  in  the  agreement,  but 
Mr.  Meredith  objected  to  "putting  himself  on  record  in 
that  shape,"  but  assured  him  positively  that  they  would  in 
no  way  aid  or  ask  for  the  opening  of  that  street,  or  attempt 
to  open  it. 

Mr.  Brodhead  testifies  that  he  heard  a  conversation  on 
the  subject,  at  that  time,  between  Mr.  Sayre  and  Mr.  Mere- 
dith. He  says  Mr.  Sayre  wanted  Mr.  Meredith  to  agree 
that  High  street  should  be  vacated;  and  Mr.  Meredith 
replied,  in  substance,  that  he  did  not  propose  to  take  an}* 
action  towards  having  it  opened,  but  that  it  was  a  matter 
which  was  within  the  power  of  the  council  of  Perth  Amboy, 
and  that,  if  the  city  caused  it  to  be  opened,  he  did  not  want 
to  "place  himself  in  a  position  that  would  prevent  him  from 
deriving  any  benefits  that  might  result  from  such  opening. 

Mr.  William  T.  Meredith  says  that  Mr.  Sayre  said  they 
would  make  the  exchange  if  the  Merediths  would  give  up 
High  street;  that  he  then  told  Mr.  Sayre  that  they  were  not 
willing  to  surrender  High  street;  that  Mr.  Sayre  then  said 
they  would  not  make  the  exchange,  unless  the  Merediths 
gave  up  High  street;  that  Mr.  Sayre  then  went  out  of  the 
room,  was  gone  ten  or  fifteen  minutes,  and  returned,  and, 
to  his  surprise  (he  adds  that  he  was  very  much  surprised), 
said  he  would  make  the  exchange  as  he  (Mr.  Meredith)  had 
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offered  to  make  it.  When  asked  whether,  in  that  conver- 
sation, he  objected  to  "putting  himself  on  record  in  the 
shape"  of  consenting  to  the  vacation  of  High  street,  but 
assured  Mr.  Sayre  that  he  would  in  no  way  aid  or  ask  for 
the  opening  of  that  street,  or  make  any  attempt  to  open  it, 
he  replied:  "No;  I  don't  remember  any  such  expression  or 
idea;  nor  did  I  desire  to  convey  any  such  idea;  nor  would 
I  have  been  willing  to  convey  such  idea."  He  was  then 
asked  "Did,  or  did  not,  any  such  conversation  occur?"  and 
he  answered,  "Not  that  I  recollect;  according  to  the  best 
of  my  recollection,  it  did  not."  It  will  be  seen  that  he 
opposes  his  recollection  only  to  the  positive  testimony  of 
Messrs.  Sayre  and  Brodhead. 

The  weight  of  testimony,  on  this  point,  is  against  the 
complainants.  The  Merediths  then  knew  that  the  company 
was  desirous  of  vacating  High  street,  and  they  knew  the 
reason;  and  yet  they  rested  for  a  year  from  that  time  before 
applying  for  relief  against  the  works,  which,  even  then, 
completely  obstructed  the  street.  Their  negligence  in  mak- 
ing their  application  would  be  enough,  standing  alone,  to 
deprive  them  of  the  relief  of  abatement  which  they  ask. 
Mr.  Brodhead  testifies  that  the  company  has  expended  about 
three-fourths  of  a  million  of  dollars  in  the  tracks,  trestles 
and  piers  (including  grading)  at  Perth  Amboy. 

The  complainants  have  waited  until  at  least  a  year  after 
the  whole  work  was  completed,  before  coming  into  court  for 
relief.  Their  property  is  in  an  unimproved  part  of  the  city. 
No  inconvenience,  of  an}*  account,  is  inflicted  on  them  by 
reason  of  the  obstruction  complained  of.  They  complain 
merely  of  the  loss,  by  means  of  the  obstruction,  of  a  source 
of  value  to  their  property.  If  the  city  has  the  right  to 
vacate  the  street,  and  shall  lawfully  do  so,  they  will  suffer 
no  injury  for  which  they  will  have  a  right  to  redress  at  the 
hands  of  this  court. 

The  bill  will  be  dismissed,  with  costs. 
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Judiah  Higgins 

v. 

Alanson  Chamberlin  and  others. 

Timber,  posts,  rails  and  cord-wood,  made  from  trees  on  mortgaged 
premises,  fraudulently  cut  down  by  the  mortgagor  after  the  filing  of 
the  bill  of  foreclosure,  and  removed  to  neighboring  lands,  may  be  sold 
to  make  up  any  deficiency  in  the  mortgage  debt,  after  a  sale  of  the 
land. 


Bill  to  foreclose.     On  order  to  show  cause,  and  affidavits. 
Mr.  H.  A.  Fluck,  for  complainant. 

The  Chancellor. 

This  matter  comes  before  me  on  an  order  to  show  cause 
why  certain  timber,  posts,  rails  and  cord-wood,  which  were 
on  the  mortgaged  premises  when  the  bill  was  filed,  and 
afterwards  were  removed  therefrom  to  neighboring  land  by 
the  mortgagor,  and  also  certain  timber,  posts,  rails  and 
cord-wood  which  had  previously  been  removed  from  those 
premises  to  adjoining  land,  should  not  be  sold  by  the 
receiver  to  pay  the  deficiency  remaining  after  applying  the 
proceeds  of  sale  of  the  mortgaged  premises  to  the  amount 
due  the  complainant  on  the  execution.  The  property  which 
it  is  sought  to  reach  by  this  application,  was  manufactured 
from  the  trees  which  grew  on  the  mortgaged  premises,  and 
were  felled  thereon  by  the  mortgagor.  So  much  of  it  as 
was  manufactured  from  trees  which  were  cut  down  after 
the  beginning  of  this  suit,  should  be  applied  to  the  payment 
of  the  complainant's  debt. 

It  is  clear,  from  the  testimony,  that  the  trees  which  were 
cut  down  after  the  suit  was  begun,  were  fraudulently  cut 
down  and  removed  by  the  mortgagor  with  the  design  of 
thereby  securing  to  himself  so  much  of  the  mortgaged 
premises.     His  son's  levy  under  judgment  is  no  obstacle. 
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It  was  manifestly  made  with  like  fraudulent  design.  It  was 
not  made  until  after  this  suit  was  brought.  The  property 
has  not  been  sold  or  pledged.  The  same  disposition  would 
be  made  of  any  other  of  the  property  manufactured  from 
trees  shown  to  have  been  cut  down  with  like  design,  before 
the  bill  was  filed,  but  the  proof  of  fraudulent  intention,  with 
regard  to  such  trees,  is  not  clear  enough  to  warrant  it. 


Louis  Gothainer 

v. 

John  Grigg  and  others. 


The  complainant  began  suit  in  a  justice's  court,  on  which  he  obtained 
a  judgment,  and  duly  docketed  it.  Two  days  after  he  began  the  suit, 
another  creditor  of  the  defendant  offered  to  buy  complainant's  claim 
at  one-half  of  its  amount,  or  offered  to  sell  complainant  his  own  claim 
at  the  same  rate,  both  of  which  propositions  were  declined.  There- 
upon such  creditor  took  a  conveyance  of  defendant's  land,  subject  to 
the  mortgages  thereon,  and  with  an  agreement  that  he  would  sell  the 
land  to  whomsoever  the  defendant  designated,  and  pay  him  the  pro- 
ceeds after  paying  his  own  and  other  specified  claims  or  disburse- 
ments.— Held,  that  such  conveyance  was  valid  as  against  the  complain- 
ant, but  must,  under  the  circumstances,  be  deemed  a  mere  mortgage 
to  secure  the  creditor's  demand,  and  the  premises  were  ordered  sold, 
to  pay,  first,  the  mortgages,  then  the  creditor's  debt,  and  then  com- 
plainant's. 


Creditor's  bill.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  J.  W.  Meld,  for  complainant. 

Mr.  R.  Darnstaedt,  for  answering  defendants. 

The  Chancellor. 

The  bill  is  filed  to  set  aside  as  fraudulent,  as  against  the 
complainant,  a   deed    made   February  11th,   1878,  to    the 
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defendant,  John  Pfrommer,  by  John  Grigg  and  Ann,  his 
wife,  for  land  in  the  city  of  Orange,  belonging  to  Mrs. 
Grigg.  The  complainant  was,  when  the  deed  was  given, 
as  he  still  is,  a  creditor  of  Mrs.  Grigg,  and  he  then  brought 
suit,  in  the  court  for  the  trial  of  small  causes,  against  her, 
by  summons,  returnable  on  the  day  of  the  date  of  the  deed, 
for  the  recovery  of  part  of  his  debt.  He  recovered  judg- 
ment in  that  suit,  on  the  return  day  of  the  summons,  for 
$100  and  costs,  and  subsequently  (on  the  next  day)  dock- 
eted it  in  the  court  of  common  pleas  of  Essex  county;  and 
he  obtained  judgment  for  the  balance  of  his  debt,  about 
$150,  against  her  and  her  husband  in  the  last-mentioned 
court,  in  March,  1878.  By  the  deed,  she  and  her  husband 
conveyed  the  property  to  Pfrommer,  subject  to  two  mort- 
gages thereon,  for  $2,300  and  interest  and  unpaid  taxes. 
The  consideration  expressed  in  the  deed  is  $5,000.  The 
real  consideration  was  a  debt  of  about  $560,  due  from  Mrs. 
Grigg  to  Pfrommer.  The  conveyance  was  made  at  the 
instance  and  on  the  request  of  the  latter,  who,  at  the  same 
time,  gave  Mrs.  Grigg  an  agreement  that  if,  within  fifteen 
months  from  the  date  of  the  deed,  she  should  get  a  pur- 
chaser at  a  price  not  less  than  the  amount  which  he  should, 
at  the  time,  have  paid  for,  or  expended  on,  the  property, 
including  debts  thereon  or  therefor  assumed  by  him,  with 
interest  thereon,  he  would,  on  receipt  of  such  sum,  convey 
the  property  to  such  person  as  she  should  designate,  and 
that  she  should  have  the  surplus  of  the  price  over  the 
amount  of  his  payments,  disbursements  and  expenses  and 
assumptions.  He  also  orally  agreed  that  she  was  to  have  the 
use  of  the  property,  without  paying  rent  therefor,  to  June 
1st,  1879. 

It  appears  that,  on  the  9th  of  February,  1878,  two  days 
after  the  complainant  began  his  suit  in  the  justice's  court, 
Pfrommer,  with  his  counsel,  who  was  also  at  the  time  the 
attorney  employed  by  the  complainant  to  collect  his  debt, 
and  had  brought  that  suit  for  him,  called  on  the  complain- 
ant, at  his  house,  and  offered  to  buy  the  complainant's  debt, 
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if  he  would  sell  it  for  one-half  of  its  amount,  offering  to  sell 
his  own  to  the  complainant  at  the  same  rate.  The  com- 
plainant declined  to  sell  his  debt,  and  declined  to  buy 
Pfrommer's  claim,  remarking  that  he  did  not  want  any 
more.  To  which  Pfrommer  replied,  "  Well,  I  will  get 
ahead  of  you,  anyhow."  The  complainant  then  remarked 
that  he  did  not  see  how  he  could  get  ahead  of  him,  seeing 
that  he  had  begun  suit  and  Pfrommer  had  not;  and  the 
latter  said :  "  Well,  we  will  fix  it  so  that  I  will  get  ahead." 
Pfrommer  appears  then  to  have  proceeded  to  obtain  the 
conveyance  from  Mr.  and  Mrs.  Grigg,  and  got  it  on  the 
consideration  before  stated. 

The  proof  does  not  satisfy  me  that  there  was  any  fraud 
in  his  conduct  in  the  matter.  He  appears  to  have  appre- 
hended that  the  complainant,  by  means  of  the  legal  pro- 
ceedings which  he  had  instituted,  would  exhaust  Mrs. 
Grigg's  property.  It  appears  to  have  been  worth  about 
$5,000,  but  was  encumbered  by  mortgage  for  $2,300  of 
principal,  besides  interest.  In  that  apprehension  he  offered 
(but  without  any  consultation  with  Grigg  or  his  wife)  to 
buy  the  complainant's  debt  at  fifty  cents  on  the  dollar,  or 
to  sell  his  own  at  that  rate,  and,  failing  to  do  either,  he 
appears  to  have  determined  to  secure  his  own  debt.  Grigg 
and  his  wife  testify  that  Pfrommer,  as  part  of  the  consider- 
ation of  the  conveyance  to  him,  was  to  pay  the  complain- 
ant's debt;  but  he  denies  it.  The  written  agreement  is  the 
best  evidence  of  what  the  contract  was,  and  it  does  not  pro- 
vide for  the  payment  of  that  debt. 

I  see  no  evidence  of  any  fraudulent  design  on  the  part  of 
Grigg  and  his  wife,  or  either  of  them.  Pfrommer  evidently 
designed  to  outstrip  the  complainant  in  the  collection  of  his 
debt,  and  to  that  end  he  probably  made  some  oral  promise, 
or  said  what  was  understood  by  Grigg  and  his  wife  to  be 
a  promise,  to  pay  the  complainant's  debt.  Under  the  cir- 
cumstances, he  ought  to  have  no  benefit  of  the  property 
beyond  the  payment  of  his  debt.  The  transaction  between 
him    and    Mr.   and    Mrs.  Grigg  was  substantially  a   mere 
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mortgage  of  the  property  to  pay  his  debt.  It  will  be  so 
regarded,  and  the  property  will  be  sold,  subject  to  the  mort- 
crasres  which  were  on  it  when  Pfrommer  took  his  deed,  to 
pay,  first,  Pfrommer's  claim,  and  then,  the  complainant's 
debt  and  costs. 

There  is  no  evidence  of  fraud  on  the  part  of  Mr.  Darn- 
staedt,  Pfrommer's  lawyer,  who  is  made  a  party  to  the  suit. 
He  is  entitled  to  costs  against  the  complainant.  Pfrommer 
is  not. 


Charles  H.  Dayton 

v. 

Peter  W.  Melick  and  others. 

Where  a  grantor,  by  misrepresentations,  induces  his  grantee  to 
believe  that  the  property  contains  more  land  than  in  fact  it  does  con- 
tain, such  grantee  is  entitled  to  a  proportionate  deduction  from  the 
amount  due  on  his  mortgage  given  for  part  of  the  consideration,  on  its 
foreclosure. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  A.  A.  Clark,  for  complainant. 

Mr.  John  T.  Bird,  for  defendant  P.  W.  Melick. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage,  dated  Decem- 
ber 17th,  1868,  for  §6,000,  payable  one-half  April  1st,  1870, 
the  rest  April  1st,  1871,  with  interest  running  from  April 
1st,  1870,  upon  a  farm  and  mill  property  in  the  county  of 
Hunterdon.  The  mortgage  was  given  by  the  defendant 
Peter  W.  Melick  to  the  complainant,  to  secure  part  of  the 
purchase-money   of  the    conveyance    by   the  latter  to  the 
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former,  of  the  mortgaged  premises,  the  deed  for  which  bears 
date  November  22d,  1868. 

Melick,  by  his  answer,  alleges  that,  on  the  sale  of  the  prop- 
erty to  him,  the  complainant  fraudulently  misrepresented 
the  superficial  contents  thereof  as  being  ninety-seven  and 
forty-two  one-hundredths  acres,  while,  in  fact,  there  were 
only  eighty-six  and  eighty  one-hundredths  acres,  and  that 
he  falsely  and  fraudulently  represented  that  the  property 
included  a  tract  of  ten  and  sixty-two  one-hundredths  acres 
which  did  not  belong  to  him  and  was  not  conveyed  by  the 
deed  ;  that  he  knowingly  permitted  Melick  to  base  his  cal- 
culations of  the  price  to  be  paid  to  the  complainant  for  the 
property,  upon  the  false  representations  as  to  the  contents. 
For  this  deceit,  he  claims  a  deduction  from  the  amount  of 
the  principal  of  the  mortgage  of  at  least  $1,380.60,  being 
the  amount  of  the  alleged  deficiency,  at  $130  per  acre.  He 
also  alleges  that  the  complainant  refused  to  credit  him 
with,  or  to  allow  to  him  the  amount  of,  three  payments  made 
by  him  upon  the  mortgage,  one  of  $400,  made  on  or  about 
February  5th,  1869;  another  of  $675,  made  on  or  about 
April  1st,  1871,  and  the  third,  $50,  made  on  or  about  April 
1st,  1874,  for  which  he  claims  credit  and  allowance. 

This  case  was  before  the  court  on  exceptions  to  the  mas- 
ter's report,  upon  the  exceptions  to  Melick's  answer,  and  it 
was  then  held  that  the  defence  as  to  the  deficiency  in  quan- 
tity of  the  land  might  be  set  up  by  answer,  and  that  a 
cross-bill  was  not  necessary  for  the  purpose.  Dayton  v. 
Melick,  12  G.  E.  Gr.  362. 

The  evidence  as  to  the  representations  which  were  made 
at  the  time  of  the  sale  of  the  property,  is  to  be  found  in  the 
testimony  of  the  parties,  Dayton  and  Melick,  and  that  of 
Mr.  Allen,  the  counsel  of  the  latter,  and  Tunis  .D.  Melick 
(Melick's  son),  and  the  deed  and  the  map,  which  hitter  was 
exhibited  by  Dayton  to  Melick  during  the  course  of  the 
negotiations.  That,  in  the  negotiations  for  the  sale,  the 
farm  was  represented  by  Dayton  to  contain  ninety-seven 
acres,  or  thereabouts,  appears  from  the  testimony  of  Dayton 
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himself.  He  says  that,  during  the  negotiations,  Melick 
asked  him  how  much  land  there  was,  and  that  he  said  there 
were  ninety-seven  acres,  or  thereabouts,  and  he  adds  that 
the  most  of  their  negotiations  were  in  regard  to  price.  He 
admits,  also,  that  he  exhibited  the  map  to  Melick  during 
the  negotiations.  It  stated  the  number  of  acres  as  ninety- 
seven  and  forty-two  one-hundredths,  the  contents  stated  in 
the  deed  from  Dayton's  grantor  to  him  for  the  property. 
By  his  deed  to  Melick,  Dayton  represented  that  the  contents 
were  ninety-seven  and  nine  one-hundredths  acres.  He  had 
sold  a  small  piece  previously,  as  Melick  knew,  but  Melick 
had  no  knowledge  as  to  the  contents,  except  from  those 
representations.  He  proposed  to  have  the  land  surveyed 
(evidently  merely  in  order  to  ascertain  its  true  contents 
accurately),  and  Dayton  said  that  the  map  had  been  lately 
made  for  his  grantor,  Voorhees,  and,  no  doubt,  was  correct; 
and  said,  also,  that  he  presumed  it  had  been  made  by  Isaiah 
P.  Large.  Large  was  known  as  a  careful,  competent  and 
accurate  surveyor. 

Melick' s  son  swears  that  Dayton  told  his  father  that  the 
map  was  correct,  and  that  Large  had  made  it;  and  he  says 
that  he  (the  witness)  advised  his  father,  in  Dayton's  pres- 
ence, to  have  a  survey  made. 

George  A.  Allen,  Melick's  counsel  in  the  business,  testi- 
fies that  Dayton,  in  his  presence,  when  the  parties  were  at 
his  office  to  complete  the  purchase  and  deliver  the  deed, 
stated  that  the  property  had  been  surveyed  by  Large.  He 
says  Dayton  told  Melick  that  Large  had  "run"  (surveyed) 
the  property. 

Though  Dayton,  when  he  was  first  examined,  expressly 
and  explicitly  denied  that  he  stated  to  Melick  that  the  map 
was  made  by  Large,  yet,  when  recalled  as  a  witness  (and  he 
was  re-examined  without  an  order  for  the  purpose,  and  not- 
withstanding objection  on  that  account  on  the  part  of 
Melick)  in  his  own  behalf,  he  said  that  what  he  said  at  Mr. 
Allen's  office  on  the  subject,  was,  that  he  did  not  know  who 
surveyed  the  property,  and  added  that  he  might  have  said 
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that  Large  surveyed  it,  but  he  did  not  know  who  had 
done  it. 

It  appears  quite  probable,  from  the  testimony,  that  Melick 
would,  before  buying  the  property,  have  ascertained  its  con- 
tents by  means  of  an  actual  survey,  had  not  Dayton,  by  his 
statements  or  suggestions  as  to  the  accuracy  of  the  map  and 
its  statements,  dissuaded  him  from  it.  The  clear  weight  of 
the  evidence  is  that  the  price  of  the  property  was  fixed  by 
multiplying  the  alleged  number  of  acres  by  the  price  of 
$130  an  acre,  the  winter  grain  and  a  carpet  in  the  house  on 
the  property  being  put  in  as  equivalent  to  the  difference 
between  the  contents,  as  stated  by  Dayton,  and  one  hun- 
dred acres,  which  number  (one  hundred  acres)  was  to  be 
that  for  which  payment  was  to  be  made  at  $130  an  acre, 
the  mill  and  its  appurtenances  being  estimated  at  $4,000 
in  addition.  Not  only  does  Melick  swear  to  this,  but  his 
son  testifies  to  it,  and  there  is  other  evidence,  also.  Dayton 
swears  that  the  carpet  and  the  grain  were  allowed,  and  a 
deduction  (of  $200,  as  he  thinks)  from  the  price  made,  to 
induce  Melick  to  take  the  property,  the  latter  being  inclined 
to  refuse  to  complete  the  purchase,  and  he  says  that  Melick's 
refusal  was  not  based  on  objection  to  the  condition  of  the 
mill.  Melick,  on  the  other  hand,  swears  that  he  refused  to 
complete  the  purchase  because  of  the  bad  condition  of  the 
mill,  and  that  Dayton,  to  induce  him  to  complete  the  pur- 
chase, offered  to,  and  did  allow  him,  $200,  or  thereabouts, 
merely  in  view  of  his  objections  to  the  condition  of  the  mill. 

Dayton,  as  before  stated,  expressly  denies  that  he  made, 
or  agreed  to  make,  an  allowance  with  respect  to  the  mill ; 
but  Mr.  Allen  testifies  that,  when  they  were  in  his  office, 
Melick  alleged  that  the  mill  was  not  so  good  as  he  had 
expected,  was  more  out  of  repair  than  he  had  supposed,  and 
Dayton  said  that  was  ridiculous,  that  Melick  had  seen  the 
mill  before  he  bargained,  and  that  it  was  only  a  pretext, 
and  Mr.  Allen  says  Dayton  gave  Melick  $167  "  not  to  back 
out."  He  says  Melick  wanted  $200,  but  did  not  get  it,  and, 
as  he  recollects  it,  $167  were  agreed  upon  as  the  amount  of 
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the  abatement.  From  this  it  appears  that,  on  the  subject 
of  the  negotiations  for  the  sale  of  the  property,  more  reli- 
ance is  to  be  placed  on  Melick's  testimony  than  on  Dayton's, 
for  the  former  is  corroborated,  while  the  latter  is  contra- 
dicted. 

Yanderbeek,  a  surveyor,  who  surveyed  the  farm  for  Mel- 
ick, in  1875,  says  its  true  contents  are  eighty-six  and  eighty 
one-hundredths  acres.  But  McConaughy,  a  surveyor,  called 
on  the  part  of  Dayton,  testifies  that,  according  to  Yander- 
beek's  map,  there  are  ninety-three  and  six  one-hundredths 
or  ninety-three  and  two  one-hundredths  acres.  He  appears 
to  have  had  experience  as  a  surveyor  and  civil  engineer, 
and  to  be  competent  to  make  an  accurate  calculation  of  the 
contents  of  the  plot.  No  attempt  was  made  by  Melick  to 
sustain  Yanderbeek's  calculation,  or  to  impeach  that  of 
McConaughy.  The  latter  will,  therefore,  be  accepted  as 
more  accurate.  The  difference  between  the  contents,  as 
stated  on  the  map  shown  by  Dayton  to  Melick,  and  the 
actual  contents,  will  be  taken  to  be  four  and  forty  one- 
hundredths  acres.  Dayton,  by  means  of  the  misrepresenta- 
tions of  the  contents  of  the  farm,  was  enabled  to  obtain  a 
mortgage  for  $572  more  than  he  otherwise  would  have 
got,  and  than,  in  equity,  be  ought  to  have  had.  He  should 
account  for  it  in  this  suit.  Couse  v.  Boyles,  3  Gr.  Ch.  *212 ; 
Weart  v.  Rose,  1  C.  E.  Gr.  290. 

The  allegation,  in  the  answer,  that,  by  the  map  which  he 
showed  Melick  during  the  negotiations,  Dayton  represented 
that  the  property  included  a  tract  of  ten  and  sixty-two  one- 
hundredths  acres  which  he  did  not  own  and  did  not  convey 
to  Melick,  is,  in  this  case,  merely  equivalent  to  a  state- 
ment that  Dayton  misrepresented  the  contents  of  the  farm 
to  the  extent  of  ten  and  sixty-two  one-hundredths  acres. 
Although,  by  the  map  exhibited  by  Dayton,  the  lines  of 
the  property  necessarily  include  that  tract,  Melick,  who 
was  well  acquainted  with  the  farm,  knew  that  Dayton  did 
not  claim  to  own  it,  and  that  it  was  not  part  of  the  prop- 
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erty,  and  was  not  fenced  in  with  it,  but  belonged  to  a  Mr. 
Miller,  who  was  in  possession  of  it  as  owner. 

Melick  swears  that  he  paid  to  Dayton,  on  account  of  the 
mortgage,  $400,  by  his  check,  dated  February  5th,  1869. 
It  was  not  credited  on  the  bond,  and  Dayton  claims  that  it 
was  not  paid  on  that  account,  but  was  paid  on  account  of 
the  amount  of  a  note  for  $779,  which  he  swears  Melick  gave 
him,  on  the  delivery  of  the  deed,  for  so  much  of  the  pur- 
chase-money of  the  property.  No  one  else  swears  to  this 
note.  Melick  denies  that  he  gave  it,  and  Allen,  while  he 
does  not  swear  positively,  says  his  impression  is  very  strong 
that  Melick  gave  Dayton  no  note,  made  by  himself,  on  the 
completion  of  the  purchase,  except  a  note  for  $500,  which 
was  given  for  part  of  the  purchase-money.  But  Mr.  Allen 
does  not  swear  that  any  cash  was  paid  by  Melick  to  Dayton 
on  that  occasion,  and  there  is  no  proof  that  any  was  paid, 
except  the  testimony  of  Melick  himself,  and  that  is  too 
self-contradictory  to  be  relied  upon.  In  the  outset,  he 
swears  he  paid  $4,000  in  cash,  and  afterwards  says  it  was 
from  $300  to  $500.  Mr.  Allen,  in  testifying  to  the  items 
which  made  up  the  purchase-money  ($17,000),  says  $551 
were  paid  in  some  way,  but  he  cannot  say  how.  That  sum, 
however,  appears  to  be  a  balance  which  he  finds  is  left 
alter  subtracting  the  items  he  can  remember,  from  the 
$17,000.  But  among  those  items,  is  one  of  $225,  which 
should  be  credited  to  Melick  but  once,  and  it  is  erroneously 
credited  twice.  So  that  the  amount  of  the  purchase-money 
which  Mr.  Allen  cannot  account  for,  is  $776. 

Melick  says  he  gave  but  one  note,  and  it  was  for  $500. 
It  was  made  payable  on  the  1st  of  April,  1869.  The  check 
for  $400,  in  question,  was  given  to  Dayton,  February  5th, 
1869,  before  the  note  was  due,  and  before  any  payment  was 
due  on  the  bond.  Though,  his  note  and  bond  were  out- 
standing, not  yet  due,  he  asked  for  no  receipt,  whether  by 
endorsement  on  them  or  either  of  them,  or  otherwise,  for 
the  money  then  paid.  He  does  not  remember  giving  the 
check,  or  delivering  it  to  Dayton;  nor  can  he  say  whether 
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he  gave  it  to  Dayton  personally,  or  sent  it  by  mail.  All  he 
can  remember  about  it  is,  that  he  got  part  of  the  money  with 
which  the  check  was  paid,  from  John  Smith.  He  says  that 
the  reason  why  he  alleges  this  check  was  paid  on  the  bond, 
is,  simply,  that  he  had  nothing  else  to  pay  it  to  him  for,  to 
the  best  of  his  knowledge.  And  yet,  at  that  time,  Dayton 
held  his  note  for  $500,  and  there  appear  to  have  been  other 
business  transactions  between  them.  When  he  went  to  the 
office  of  Daj'ton's  attorney,  shortly  before  this  suit  was 
brought,  to  make  a  settlement  of  the  claim  in  suit,  he  saw 
the  bond  and  the  credit  thereon,  and  saj's  he  recollected  the 
payment  of  the  $400,  and  saw  that  it  was  not  credited  on 
the  bond,  but  yet  said  nothing  about  it,  although  he  says  he 
complained  there  that  he  had  not  had  all  the  credits  on  the 
bond  to  which  he  was  entitled.  He  says  he  cannot  tell  why 
he  did  not  mention  the  §400.  It  is  true  the  deed  acknowl- 
edged the  receipt  of  the  consideration  money  of  the  con- 
veyance ;  but  it  also  is  true  that  the  defendant  cannot  tell, 
nor  could  Mr.  Allen,  how  it  was  paid-in  full. 

It  is  enough  to  say  that  the  evidence  that  the  $400  were 
paid  on  account  of  the  bond,  is  not  satisfactory.  So,  too,  of 
the  claim  to  a  credit  of  $675  on  the  bond.  Of  that  money, 
Dayton  credited  part  ($246.65)  on  the  bond.  The  rest,  he 
says,  was  due  him  from  Melick  on  another  account,  called 
the  Apgar  transaction.  Melick  says  he  paid  Dayton  what 
he  was  to  pay  him  in  that  transaction,  in  cash.  The  latter 
says  he  did  not  pay  in  cash,  but  gave  him  his  note.  None 
of  the  other  parties  or  witnesses,  except,  perhaps,  Mr. 
Allen,  throws  any  light  on  the  subject.  None  of  them  can 
say  that  what  Melick  was  to  pay  was  paid  in  cash,  or  that 
he  did  not  give  his  note  for  it.  Mr.  Allen  says  that  the  fol- 
lowing entry  was  made  by  him  in  his  docket  on  the-occasion 
of  the  transaction: 

"A.  C.  Apgar  deed  to  J.  C.  Welsh  one  part  of  the  land,  and  to  P.  W. 
Melick  the  other,  and  I  took  Melick's  note  for  amount  due  Seals. 
Dayton  assigned  his  claim  to  Melick,  who,  with  Weish,  paid  him  his 
money." 
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Mr.  Allen  does  not  remember,  however,  that  no  note  was, 
in  fact,  given,  but  says  he  is  quite  sure  that  if  the  payment 
had  been  made  by  note,  he  would  not  have  stated  in  the 
entry  that  Welsh  and  Melick  paid  Dayton  his  money. 

Neither  Welsh  nor  Apgar  remembers  whether  the  pay- 
ment, which  was  then  made  by  Melick  to  Dayton,  was  in 
cash,  or  whether  he  gave  his  note  for  it.  Dayton  swears 
that  it  was  not  paid  by  Melick  in  money,  but  by  his  note, 
and  that  the  note  was  given  on  the  day  of  the  settlement 
(meaning  the  occasion  referred  to  by  Mr.  Allen) ;  that  it 
was  for  $430.35;  that  interest,  for  the  time  it  was  to  run, 
was  included  in  it,  and,  he  thinks,  it  had  three  months  to 
run.  He  further  says,  that  the  $675  check  was  sent  to  him 
by  Melick  in  a  letter;  that  when  it  was  received  he  deducted 
the  amount  of  the  note  from  it,  allowing  two  dollars  for  inter- 
est for  the  time  the  note  still  had  to  run,  and  sent  the  note  to 
Melick,  and  gave  him  credit  for  the  balance  ($246.65)  on 
the  bond,  under  date  of  April  5th,  1871.  Melick  does  not 
remember  how  the  money  ($246.65)  credited  on  the  bond 
under  that  date,  was  paid.  The  $50  payment,  mentioned 
in  the  answer,  was  credited  on  the  bond  under  date  of 
March  29th.  1874. 

Melick  also  claims  allowance  as  a  credit  for  a  check 
made  by  him  in  favor  of  Dayton,  for  $185,  dated  August 
26th,  1870.  This  claim,  however,  is  not  made  in  the 
answer.  There  is  a  credit  on  the  bond  of  $182,  under  date 
of  August  17th,  1870,  and  Dayton  says  that  that  is  for  the 
amount  of  the  check,  after  deducting  a  bill  of  three  dollars 
for  dentistry  work  due  him  from  Melick,  and  that  the  check 
was  post-dated  for  Melick's  convenience.  It  appears,  indeed, 
to  have  been  at  first  dated  August  24th,  1870,  one  week 
from  the  17th,  and  the  date  appears  to  have  been  altered  to 
the  26th.  Melick  cannot  tell  how  the  $182,  credited  on  the 
bond,  were  paid  by  him. 

The  evidence  by  no  means  convinces  me  that  Melick 
should  have  credit  on  the  bond  for  either  of  the  sums  of 
$400  and  $675  claimed  by  the  answer,  and  they  will  be  dis- 
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allowed.  Melick,  as  a  man  of  business,  was  aware  of  the 
importance  of  receipts  for  money  paid.  His  memory,  in 
regard  to  the  payments  made  by  him  to  Dayton  on  account 
of  the  bond,  is  utterly  unreliable.  He  can  speak  positively 
of  none  of  them,  except  one  of  $100.  He  says  he  kept  no 
account  of  his  payments.  Indeed,  he  transacted  his  busi- 
ness so  loosely,  according  to  his  own  statement,  that  it  is 
impossible  to  reach  a  satisfactory  conclusion  in  his  favor  in 
respect  to  any  of  the  payments  not  credited  on  the  bond, 
for  which  he  claims  allowance. 

There  will  be  a  decree  for  the  complainant  in  accordance 
with  the  views  above  expressed. 


Charles  Shivers 

v. 

Richard  Shivers  and  others. 

1.  A  right  of  way  acquired  by  prescription  is  commensurate  with 
and  measured  by  the  use,  and  the  owner  of  the  land  has  no  right  to 
do  anything  which  will  hinder  or  obstruct  such  use. 

2.  An  owner  of  the  land  erected  a  gate  in  a  lane  that  had  been  used 
without  such  gate  for  more  than  twenty  years. — Held,  that  equity 
would  relieve  and  protect  the  owner  of  the  easement  in  his  use  of  the 
lane  unobstructed  by  such  gate. 


Bill  for  relief.     On  final  hearing  on  pleadings  skid  proofs. 
Mr.  A.  Sugg,  for  complainant. 
Mr.  M.  V.  Bergen,  for  defendants. 

The  Chancellor. 

Isaac  Shivers,  in  1848,  was  the  owner  of  a  tract  of  land, 
a  farm,  in  Delaware  township,  in  Camden  county,  fronting 
on  the  Marlton  turnpike.     There  were  two  sets  of  buildings 
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upon  it,  one  near,  and  the  other  hack,  from  the  turnpike. 
In  that  year  lie  sold  and  conveyed  part  of  the  farm  (the 
front),  with  one  set  of  the  buildings,  to  his  sou  Richard,  and 
the  rear,  with  the  other  set  of  buildings,  to  his  son  Jehu. 
The  latter  occupied  his  property  until  1866,  when  he  sold 
and  conveyed  it  to  his  brother  Charles,  the  complainant. 
From  the  time  of  the  conveyances  by  the  father  to  Jehu 
and  Richard  (1848),  Jehu  and  Charles,  as  successive  owners 
of  the  rear  property,  used,  for  a  way  between  those  premises 
and  the  turnpike,  a  lane  which,  before  then,  was  used  for 
that  purpose  by  their  father,  who,  when  he  sold  to  Jehu, 
occupied  the  rear  set  of  buildings.  That  lane  was,  as  it  still 
is,  the  only  way  between  the  complainant's  property  and 
the  turnpike.  From  the  division  line  between  the  two 
properties  to  the  turnpike,  it  is  on  Richard's  property.  At 
the  division  line  Jehu  erected  a  gate,  as  he  says,  somewhere 
between  1857  and  1860.  While  the  father  occupied  the 
property,  there  was,  and  ever  since  has  been,  a  gate  at  the 
mouth  of  the  lane  at  the  turnpike,  but,  until  September, 
1876,  there  was  no  gate  or  other  obstruction  in  the  lane 
between  that  gate  and  the  gate  at  the  division  line.  At 
that  date,  Richard  L.  Shivers  (son  of  Richard),  who  occupied 
his  father's  property,  placed  a  gate  across  the  lane  at  the 
barn  on  that  property,  and  about  one-third  of  the  distance 
between  the  two  gates  just  mentioned.  The  reason  given 
for  putting  the  gate  there  is,  that  thus  the  driving  of  cattle 
through  the  lane  into  Richard  Shivers's  barn-yard  was  facil- 
itated. The  complainant  being  unable,  without  a  breach 
of  the  peace,  to  remove  that  gate,  filed  his  bill  for  an  injunc- 
tion to  protect  him  in  the  enjoyment  of  his  easement. 

The  existence  of  the  easement  is  not  denied,  and  it  is 
proved  by  the  testimony  on  the  part  of  the  defendants,  as 
well  as  that  adduced  by  the  complainant.  The  bill  states 
that  the  lane  or  road  has  been,  for  upwards  of  twenty  years, 
used  by  the  complainant  and  the  former  owners  and  occu- 
pants of  his  farm  and  premises,  to  pass  and  repass  to  and 
from  his  farm  with  carriages,  horses,  cattle  &c,  and  that 
38 
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he  ought  now,  and  at  all  times,  to  have  the  free  use  of  the 
lane  for  himself,  his  tenants,  carriages,  horses  &c.  The 
answer  admits  the  existence  of  the  lane,  and  that  the  com- 
plainant has  been  accustomed  for  many  years  to  pass  by  it 
from  his  property  to  the  turnpike. 

It  appears,  clearly  and  unquestionably,  that,  from  August, 
1848,  to  September,  1876,  a  period  of  over  twenty-eight 
years,  the  complainant  and  his  grantor  enjoyed  the  free  and 
unobstructed  use  of  the  lane  between  the  division  line  and  the 
gate,  at  the  junction  of  the  lane  with  the  turnpike,  as  appur- 
tenant to  the  complainant's  farm,  and  that  it  was  their  only 
way  to  the  turnpike.  It  also  appears  that,  at  the  latter 
date,  the  defendants,  without  the  complainant's  consent,  and 
against  his  will,  erected  the  gate  complained  of,  and  subse 
quently  maintained  it  by  an  exhibition  of  forcible  and  vio 
lent  resistance  of  the  complainant  when  he  attempted  to 
remove  it.  The  gate  is,  manifestly,  from  the  evidence,  a 
nuisance.  It  is  at  the  top  of  a  hill  which  descends  to  the 
turnpike,  and  it  is  especially  annoying  to  be  compelled  to 
stop,  with  a  loaded  wagon,  to  open  it  in  going  up,  and,  in 
such  case,  it  causes  a  special  strain  on  the  horses  to  start 
the  wagon  again.  William  A.  Shivers,  a  son  of  the  com- 
plainant, testifies  that,  at  times,  although  the  gate  was  open 
when  the  complainant's  people  entered  the  lane  to  go  up, 
some  one  would  come  out  and  shut  it,  so  as  to  compel  them 
to  stop  and  open  it. 

The  complainant's  title,  by  prescription,  to  the  free  and 
unobstructed  use  of  the  way  (except  as  to  the  gate  at  the 
turnpike)  at  the  time  of  the  erection  of  the  gate  complained 
of,  is  established  beyond  a  peradventure.  A  right  of  way, 
acquired  by  prescription,  is  commensurate  with  and  meas- 
ured by  the  use,  and  the  owner  of  the  land  has  no  right  to 
do  anything  which  will  hinder  or  obstruct  such  use.  The 
complainant,  therefore,  is  entitled  to  the  aid  of  this  court 
in  the  premises,  to  secure  to  him  lawful  enjoyment  of  the 
easement,  free  from  the  obstruction  of  any  gate  between 
the  gate  at  the  division  line  and  that  at  the  turnpike. 

The  injunction  will  be  made  perpetual,  with  costs. 
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Eugene  Kelly 

v. 

James  B.  Boylan  and  others. 

The  complainant  bought,  at  a  public  sale,  and  under  a  power  of 
sale  in  a  mortgage  given  by  a  horse  railroad  company,  all  their  real 
estate,  personal  property,  franchises,  rights  and  privileges ;  he  sold 
everything  so  bought  to  one  Boylan,  December  23d,  1874,  taking,  as 
part  of  the  purchase-money,  a  mortgage  thereon  from  Boylan  and  his 
wife.  This  mortgage  was  filed,  as  a  chattel  mortgage,  on  February 
5th,  1875,  but  was  never  refiled.  In  April,  1876,  an  act  of  the  legisla- 
ture was  passed,  providing  that  a  mortgage  of  chattels  &c.  of  any  rail- 
road or  canal  company  should  be  valid  without  being  filed  as  a  chattel 
m  or  tgage . — Held, 

(1)  That  the  act  applied  to  the  mortgage  in  question. 

(2)  That  it  applied  to  mortgages  executed  before  its  passage. 

(3)  That  such  mortgage  was  a  lien  on  the  chattels  described  therein, 
prior  to  judgments  recovered  after  it  was  given,  either  against  the 
mortgagor  or  a  new  horse  railroad  company,  created  after  the  mort- 
gage was  given,  and  claiming  the  disputed  chattels  by  a  devolution  of 
iitle  under  Boylan,  the  mortgagor. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  ./.  W.  Taylor,  for  complainant 

Mr.  C.  Parker,  for  defendants  James  B.  Boylan,  jun.,  and 
James  McKenny. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  for  §42,900  and 
and  interest,  given  to  the  complainant  by  James  B.  Boylan, 
sen.,  and  his  wife,  December  23d,  1874,  upon  (according  to 
its  terms),  all  and  singular  the  grant  or  license,  rights  and 
privileges  conferred  on  the  Newark  and  South  Orange 
Horse  Car  Railroad  Company  by  legislative  authority,  and 


582  CASES  IX  CHANCERY.  [32  Eq. 


Kelly  v.  Boylan. 


the  franchises,  privileges,  benefits,  rights  and  interests  con- 
nected therewith  and  belonging  to  the  mortgagor,  James 
B.  Boylan,  and  formerly  to  that  company;  and,  also,  the 
main  line  of  the  railroad  of  that  company,  with  ail  its 
fixtures  and  equipments,  horses,  cars,  harness,  and  all  other 
rolling  stock  and  personal  property,  together  with  the  lands, 
tenements,  hereditaments,  rights  of  way  and  easements  then 
acquired  or  appropriated  by  that  company  for  its  purposes, 
and  also  the  leases,  contracts,  rights,  privileges  and  advan- 
tages then  secured,  possessed  or  acquired  by  the  mortgagor, 
and  formerly  owned  or  possessed  by  the  company,  for  the 
purpose  of  constructing,  repairing,  renewing  and  operating 
the  company's  railroad  and  conducting  its  railroad  business. 
The  mortgage  was  given  to  secure  part  of  the  purchase- 
money  of  the  mortgaged  premises,  on  a  sale  and  conveyance 
thereof  at  that  date,  to  the  mortgagor  by  the  complainant, 
who  had  become  the  owner  of  the  property  and  franchises 
by  purchase  thereof,  at  a  sale  by  the  trustees  under  a  mort- 
gage, containing  power  of  sale,  given  by  the  company. 

The  controversy  is  as  to  the  rolling  stock  mentioned  in  the 
mortgage,  the  real  estate  having  been  sold  under  a  decree 
of  foreclosure  and  sale  in  this  suit.  The  complainant's  lien 
upon  the  personal  property  in  question  is  contested  by 
James  B.  Boylan,  jun.  (son  of  the  mortgagor),  and  James 
McKenny,  both  claiming  title  to  the  property  under  sale  on 
executions  at  law.  The  former  claims  under  executions  on 
judgments  against  the  mortgagor,  and  the  latter  under 
executions  or  judgments  against  the  Newark  and  Orange 
Horse  Car  Railroad  Company,  a  corporation  which,  the 
defendant  McKenny  alleges,  was  created  subsequently  to 
the  giving  of  the  complainant's  mortgage,  and  which,  he 
insists,  obtained,  on  its  creation,  ipso  facto,  under  the  laws  of 
this  state,  legal  title  to  the  property  in  dispute,  by  devolu- 
tion from  James  B.  Boylan  (the  mortgagor),  then  the  owner 
thereof.  The  judgments  under  which  these  claimants  assert 
title,  were  all  recovered  after  the  1st  of  May,  1876. 
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The  complainant's  mortgage  was  tiled  as  a  mortgage  of 
chattels,  in  the  register's  office  of  Essex  county,  where  the 
mortgagor  resided,  February  5th,  1875,  but  was  never 
refiled.  The  answering  defendants,  Boylan,  jun.,  and 
McKenny,  insist  that,  because  it  was  never  refiled,  it  was 
and  is  void  as  to  the  chattels,  as  against  the  judgments 
under  which  they  respectively  claim  title. 

The  bill  states  that,  under  an  execution  against  the  alleged 
new  company,  issued  on  a  judgment  which  the  persons  com- 
posing the  firm  of  Wilkinson,  Gaddis  &  Co.  had  obtained 
against  that  corporation  (it  was  recovered  June  10th,  1876, 
for  $3,103.07),  they  caused  a  levy  to  be  made  upon,  and  a  sale 
to  themselves  to  be  made  of,  the  horses,  cars  and  other  rolling 
stock  and  property  appurtenant  to  the  railroad  and  embraced 
in  the  complainant's  mortgage,  and  that  they  have  made  a 
pretended  transfer  thereof  to  McKenny;  but  the  complain- 
ant charges  and  insists  that  that  property  was  not  subject  to 
sale  as  the  property  of  the  company,  and  that  the  judgment, 
execution,  levy,  sale  and  transfer  were  devised  and  set  on 
foot  and  carried  out  by  Boylan,  the  mortgagor,  in  collusion 
with  Wilkinson,  Gaddis  &  Co.  and  McKenny,  for  the  pur- 
pose of  defrauding  him,  and  impairing  and  destroying  the 
security  of  his  mortgage;  and  that  the  purchase  by  James 
B.  Boylan,  jun.,  was  with  the  like  design  and  for  the  like 
purpose. 

The  complainant  insists  that  his  mortgage  is  within  the 
spirit,  and  that  he  is,  therefore,  entitled  to  the  benefit,  of  the 
act  of  April  21st,  1876,  entitled  a  further  supplement  to  the 
act  entitled  "An  act  respecting  railroads  and  canals"  {Rev.  p. 
9^4.  §  4,),  which  provides  that  nothing  in  any  of  the  laws  of 
this  state  shall  be  held  to  require  the  filing  of  record  in  the 
clerk's  (or  register's)  office  of  any  county,  of  any  mortgage 
given  by  any  railroad  or  canal  corporation  conveying  the 
franchises  thereof,  whereby  any  chattels,  then  or  thereafter 
to  be  possessed  and  acquired  by  such  corporation,  shall  pur- 
port to  be  mortgaged,  provided  that  such  mortgage  shall 
be  duly  lodged  for  registry,  according  to  the  laws  regulating 
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the  conveyance  of  real  estate.  The  mortgage  in  suit  was 
recorded  February  5th,  1875. 

The  complainant,  when  he  purchased  the  mortgaged 
franchises  and  personal  property  at  the  trustees'  sale,  became, 
by  the  provisions  of  the  act  "concerning  the  sale  of  rail- 
roads, canals,  turnpikes,  bridges  and  plank-roads"  [Rev. 
p.  94S),  a  body  corporate  and  politic,  and  was  vested  with  all 
the  rights,  title,  interests,  property,  possession,  claim  and 
demand,  in  law  and  equity,  of,  in  and  to  the  railroad,  with 
all  its  appurtenances,  with  all  the  rights,  powers,  immunities, 
privileges  and  franchises  of  the  company;  and,  by  the 
terms  of  the  law,  he  was  required,  within  thirty  days  after 
the  conveyance  to  him  was  delivered,  to  organize  a  new 
corporation  for  the  exercise  of  the  franchises  and  use  of  the 
property.  He  himself  took  no  such  action,  but  sold  the 
property  and  franchises  forthwith,  after  his  purchase,  to 
James  B.  Boylan,  sen.,  and  received  from  him  the  mort- 
gage now  in  suit  to  secure  the  purchase-money  of  the  con- 
veyance. He  thus  transferred  to  Boylan  his  property  and 
rights,  including 'the  franchises,  and  including,  also,  the 
right  to  organize  a  new  company. 

Had  the  complainant,  on  acquiring  title  to  the  property 
and  franchises,  given  a  mortgage  thereon,  it  would  have 
been  within  the  letter  as  well  as  the  spirit  of  the  act  of 
1876.  His  grantee  is,  under  the  circumstances,  to  be 
regarded  as  standing  in  his  place  and  clothed  with  his 
rights;  and  his  grantee's  mortgage  to  him  of  the  franchises 
and  chattels  in  connection  therewith,  is  in  like  manner 
within  the  act.  That  act  is  remedial.  The  mischief  which 
it  was  intended  to  prevent  was,  the  necessity  which  then 
existed  of  dealing  with  mortgages  of  chattels  used  in  con- 
nection with  the  operation  of  railroad  or  canal  franchises  as 
being  within  the  act  concerning  chattel  mortgages,  in  order 
to  protect  the  lien  on  the  chattels  under  them.  The  legis- 
lature, in  effect,  declared,  by  the  act  of  1876,  that  where 
chattels  were  mortgaged  in  connection  with  railroad  or  canal 
franchises,  the  mortgage  should  not  be  subject  to  the  act 
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concerning  chattel  mortgages,  but  only  to  that  concerning 
mortgages  of  real  estate,  and  this,  on  the  ground  that  the 
chattels  were  necessary  to  the  enjoyment  of  the  franchises. 
The  mortgage  in  suit  is  clearly  within  the  spirit,  object  and 
meaning  of  the  act;  and  a  thing  which  is  within  the  object, 
spirit  and  meaning  of  an  act,  is  as  much  within  the  act  as 
if  it  were  within  the  letter.     Potter's  Dwarris  179. 

It  is  urged  in  this  case,  however,  that  the  act  of  1876  can- 
not be  applied  to  mortgages  given  before  its  passage.  By 
its  terms  it  does  not  exclude  morto-ao-es  criven  before  that 
time.  It  has  been  held  that  it  does  not  apply  to  the  case  of 
a  mortgage  given  before  the  passage  of  the  act,  as  against  a 
levy  under  an  execution  made  prior  to  the  passage  of  the 
act,  but  it  was  so  held  on  the  ground  that,  by  the  levy,  the 
plaintiff  in  the  execution  had  a  vested  right  which  was  not 
divested  by  the  act  of  1876.  Williamson  v.  N.  J.  Southern 
R.  R.  Co.  ,0  Stew.  Eq.  311. 

But  except  where  a  lien  or  title  was  acquired  by  an 
encumbrancer  or  purchaser  before  the  passage  of  the  act, 
the  act  applies  to  a  mortgage  given  before  the  act  was 
passed,  and  the  mortgagee  is  entitled  to  the  benefit  of  the 
act  accordingly.  In  this  case,  none  of  the  levies  under 
which  James  B.  Boylan,  jun.,  and  McKenny  claim  title, 
were  made  until  after  the  passage  of  that  act.  The  judg- 
ments were  none  of  them  recovered  until  after  that  time. 

The  complainant's  mortgage  will  be  held  valid  as  against 
the  titles  of  Boylan,  jun.,  and  McKenny,  except  as  to  ten  of 
the  horses.  There  is  satisfactory  proof  that  ten  of  the 
horses,  claimed  by  the  complainant  under  his  mortgage, 
were  purchased  after  the  giving  of  his  mortgage.  He  has 
no  lien  on  them. 

The  view  I  have  taken  of  the  legal  aspect  of  the  case 
renders  it  unnecessary  for  me  to  enter  upon  the  question 
of  fraud,  which  was  discussed  at  the  hearing. 
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Henry  W.  Gardner  and  others 

v. 

The  Mayor  and  Aldermen  of  Jersey  City. 

In  1867,  lands  were  taken  for  a  street  extension,  an  award  therefor 
made  and  confirmed,  and  the  extension  declared  to  be  a  street.  Pos- 
session was  taken  by  the  city,  the  street  opened  and  used  ever  since 
as  such,  and  a  sewer  built  therein,  but  the  award  was  never  paid.  In 
1878,  the  owners  of  the  lands  made  an  assignment  for  the  benefit  of 
their  creditors,  to  the  complainants,  who  applied  to  the  city  for  the 
award  and  were  refused.  They  then  advertised  the  lands,  including 
other  lands,  also,  for  public  sale,  using,  for  that  purpose,  a  map  desig- 
nating the  street  in  question  by  its  name  and  location. — Held, 

(1)  That  complainants  were  entitled  to  relief  in  equity,  and  would 
not  be  sent  to  law  to  obtain  a  judgment  in  ejectment  for  the  lands,  as 
a  preliminary. 

[2]  That  the  statute  of  limitations  was  no  defence  on  the  part  of 
the  city. 

(3)  That  using  the  map,  as  stated,  was  not  a  dedication  of  the  lands 
in  dispute. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  Gilbert  Collins,  for  complainants. 
Mr.  Leon  Abbett,  for  defendants. 

The  Chancellor. 

According  to  the  bill,  in  1867  and  1868,  the  "  Town  of 
Bergen,  in  the  county  of  Hudson,"  a  municipal  corporation, 
and  its  legitimate  successors,  "The  Mayor  and  Board  of 
Aldermen  of  the  city  of  Bergen,"  took  lawful  measures  to 
extend  an  avenue  called  Jackson  avenue,  and  laid  it  on 
land  then  really  owned  by  George  H.  Sackett,  Thomas 
Davis,  Lawriston  Towne  and  George  P.  Tew,  all  then  of 
Rhode  Island  (and  together  constituting  the  business  firm 
of  Sackett,  Davis  &  Co.),  as  partnership  property,  but  the 
title  to  which  was  held   by  Sackett,  in  trust  for  them,  for 
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convenience.  In  the  proceedings,  their  land  in  the  situs  of 
the  avenue  was  condemned,  and  $960.76  were  awarded  to 
them  for  the  value  thereof,  and  damages  for  the  taking  over 
and  above  the  assessment  on  them,  for  benefits  to  their 
remaining  property.  The  award- and  assessment  were  con- 
firmed, and  the  extension  was  duly  declared  to  be  a  public 
street.  Soon  after  the  confirmation,  the  municipal  authori- 
ties took  possession  of  the  land  in  the  situs  of  the  extension, 
and  opened  it  and  devoted  it  to  the  purposes  of  an  avenue, 
and  built  a  sewer  therein. 

In  1870,  the  territory  within  the  limits  of  the  city  of 
Bergen .  became  part  of  Jersey  City,  and  the  mayor  and 
aldermen  of  Jersey  City  succeeded,  by  virtue  of  legislative 
enactment,  to  the  rights  and  liabilities  of  the  municipal 
authorities  of  the  former  town  and  city  of  Bergen,  over  it, 
and  ever  since  then  they  have  occupied  and  used  the  avenue 
and  sewer  therein,  as  one  of  the  public  streets  and  sewers 
of  Jersey  City. 

In  September,  1875,  Sackett  (the  award  never  having 
been  paid)  unsuccessfully  petitioned  the  board  of  public 
works  of  Jersey  City  for  payment  thereof.  In  December, 
1878,  Sackett,  Davis  &  Co.  made  an  assignment,  by  deed 
(with  certain  preferences,  however),  of  all  their  property, 
real  and  personal,  individual  as  well  as  joint,  to  the  com- 
plainants. In  March,  1869,  Sackett  and  his  wife  executed 
and  delivered  to  the  complainants  a  deed  of  the  land  in 
Jersey  City,  intended  to  be  confirmatory  of  the  title  of 
the  latter  thereto  under  the  assignment;  and,  in  1869, 
the  members  of  the  firm  executed  and  delivered  to  the 
complainants  another  deed  of  assignment  of  all  their  part- 
nership property,  except  property  exempt  by  law  from 
attachment,  for  the  equal  benefit  of  their  creditors.  In 
July,  1879,  Francis  S.  Emmons,  as  agent  for  the  complain- 
ants, applied  to  the  board  of  public  works  of  Jersey  City 
(but  in  vain)  for  the  payment  of  the  award  and  interest 
thereon.  The  money  has  never  been  paid,  and  the  city 
refuses  to  pay  it. 
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Shortly  before  September  24th,  1879,  the  complainants 
directed  Emmons  &  Co.,  as  their  agents,  to  sell  the  land 
formerly  owned  by  Sackett,  Davis  &  Co.,  lying  on  Jackson 
avenue,  with  other  land  formerly  of  that  firm,  at  auction, 
and,  to  that  end,  to  have  a  map  of  the  property  made,  but 
gave  them  no  directions  to  recognize  that  avenue  as  a  law- 
ful avenue.  Emmons  &  Co.  caused  the  map  to  be  made, 
and  on  it  Jackson  avenue  was  laid  down  as  an  avenue  by 
that  name.  The  land  on  the  map  was  sold  on  the  last- 
mentioned  day,  but  has  not  been  conveyed;  and  the  bill 
also  states  that  no  deed,  referring  to  the  map  or  any  map 
on  which  the  extension  of  Jackson  avenue  is  shown  or 
referred  to,  has  been  delivered;  that  no  such  map  has  been 
filed;  that  the  complainants  never  intended,  and  do  not 
intend,  to  dedicate  any  of  the  land  conveyed  to  them  to 
public  use,  and  never  intended  the  map  for  anything  more 
than  a  mere  convenience  for  the  advertisement  and  sale  of 
the  property ;  that  they  do  not  intend  to  file  it  and  have 
signed  no  contract  of  sale  of  the  property  sold  at  the  auc- 
tion, and  it  also  states  that  the  property  was  not  advertised 
for  sale  as  required  under  the  assignment  act  of  this  state. 

The  bill  prays  an  injunction  restraining  the  defendants, 
the  municipality  of  Jersey  City,  from  occupying  or  using 
the  land  taken  from  Sackett,  Davis  &  Co.  for  Jackson 
avenue,  as  a  street,  or  the  sewer  therein,  until  it  shall  have 
paid  to  the  complainants  the  award  and  interest. 

The  city  has  answered.  It  sets  up,  in  its  answer,  the 
defence  of  the  statute  of  limitations  to  the  claim  for  pay- 
ment of  the  award,  and,  also,  the  defence  that,  by  the  map 
and  sale  at  auction,  the  complainants  dedicated  the  land  in 
Jackson  avenue,  taken  from  Sackett,  Davis  &  Co.,  to  the 
purposes  of  a  public  street,  and,  therefore,  have  no  claim  to 
the  award.  It  was  held  by  the  supreme  court,  in  Mayor  £c. 
of  Jersey  City  v.  Fitzpatrick,  7  Vr.  120,  where  ejectment  was 
brought  to  recover  land  taken  for  the  same  avenue,  in  the 
same  proceedings,  that  payment  of  the  award  of  damages 
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was  a  condition  precedent  to  the  vesting  of  the  title  in  the 
municipality,  and  there  was  judgment  accordingly. 

In  Mayor  £c.  of  Jersey  City  v.  Mtzpatrick,  3  Stew.  JEq.  97, 
the  city  applied  to  this  court  for  relief,  in  view  of  the  fact 
that  its  predecessor  municipality  had  entered  into  possession 
of  the  property  and  built  the  sewer  therein  before  the  action 
of  ejectment  was  brought,  and  relief  was  accorded  on  terms 
of  paying  the  award  and  interest,  and  costs  of  the  ejectment, 
and  costs  of  the  suit  in  this  court. 

The  complainants  have  a  remedy  at  law,  and  the  question 
of  dedication  may  be  tried  there  as  well  as  here,  but  it  is 
obvious  that  the  result  of  recourse  to  the  legal  tribunal  will, 
if  the  complainants  should  be  successful,  be  a  bill  in  equity 
against  them,  as  in  the  Fitzpatrick  Case;  and  it  may  be 
assumed  that  such  result  will  necessarily  follow,  for  the  city 
claims  the  avenue  as  a  street,  under  the  condemnation  pro- 
ceedings. The  complainants,  recognizing  the  already-estab- 
lished equity,  in  order  to  avoid  the  necessity  of  having  two 
suits,  have  come  here,  in  the  first  instance,  asking  only- 
equity.  They  ask  only  the  money  due  for  the  award  and 
interest,  and  pray  that  the  city  may  be  enjoined  from  occu- 
pying or  using  the  land  for  a  street,  unless  it  makes  pay- 
ment of  the  award  and  interest.  Were  there  a  judgment 
in  ejectment,  relief  would  be  granted  to  the  city,  as  in  the 
Fitzpatrick  Case  on  the  same  terms  which  were  there 
imposed.  The  same  terms  are  now  proffered  by  the  com- 
plainants. 

The  municipal  authorities  in  this,  as  in  the  case  just 
referred  to,  have  been  permitted  to  enter  into  possession 
of  the  land,  and  to  build  the  sewer  there,  and  adapt  the 
property  to  the  uses  of  a  street,  and  the  complainants  have, 
under  the  circumstances,  a  right  in  equity  only  to  the  award 
and  interest;  and,  as  before  stated,  should  they  establish 
their  legal  right  to  the  land  at  law,  this  court  would,  on 
proper  terms,  on  application  of  the  city,  restrain  them  from 
enforcing  it. 
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It  is  a  good  reason  for  recourse  to  equity  instead  of  law, 
that,  though  there  is  a  remedy  at  law,  it  will  give  more  than 
the  complainant  is  in  equity  entitled  to.  In  this  case  the 
complainants  ask  less  than  the  law  would  accord,  but  claim 
that  which  equity  will  allow.  Recognizing  the  right  of  the 
defendants  to  equitable  relief  against  their  strict,  legal  right, 
they  themselves  come  at  once  to  equity  for  their  remedy. 
Their  claim  against  the  city  is  in  fact  an  equitable  one.  In 
equity  they  have  no  right,  provided  the  award  is  paid  to 
them,  with  the  interest  thereon,  to  eject  the  city  from  the 
property  condemned.  All  they  have  a  right  to  in  equity  is 
their  money.  They  have  no  equitable  right  to  have  recourse 
to  law  for  relief,  but  their  claim  to  relief  should  be  made 
here.  Again,  though  the  complainants  have  a  remedy  at 
law,  it  is  not  complete,  for  it  would  be  subject  to  a  recourse 
by  the  defendants  for  relief  to  equity,  and  it  is  not,  therefore, 
an  adequate  remedy.      Clouston  v.  Shearer,  99  3Iass.  213. 

It  is  a  favorite  object  of  equity  to  prevent  multiplicity  of 
suits,  and  to  prevent  circuity  of  action.  In  this  case,  that 
which  would  not  be  available  to  the  defendant  were  he  the 
complainant  seeking  relief  against  the  result  of  an  applica- 
tion to  the  legal  tribunals,  will  not  avail  him  as  defendant. 
The  defendants  could  not  successfully  defend  an  action  of 
ejectment,  for  they  have  no  legal  title  {Mayor  §c.  of  Jersey 
City  v.  Fitzpatrick,  7  Vr.  120),  unless  they  have  obtained  it 
by  dedication,  of  which  hereafter.  And  if,  after  judgment 
against  them  in  ejectment,  they  were  to  apply  to  this  court 
for  relief,  the  claim  that  the  complainants  are  barred  by 
limitation  from  maintaining  a  suit  for  the  award,  of  course 
would  not  avail  them.     Nor  would  the  claim  of  dedication. 

Manifestly  there  was  no  dedication,  but  only  a  mere  rec- 
ognition of  the  existence  of  the  avenue  after  it  had  been 
laid  out  under  municipal  authority,  and  the  land  had  been 
taken  by  condemnation,  and  the  city  had  become  liable  to 
pay  for  the  land  and  damages.  The  recognition  of  it  was 
merely  the  recognition  of  the  fact  of  such  laying  out  and 
condemnation.     When  the  deed  from  Sackett  and  wife  was 
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made,  and  of  course  when  the  map  was  made  and  the 
auction  sale  took  place,  the  condemnation  had  taken  place, 
the  avenue  was  a  street,  in  fact,  and  the  city  had  incurred 
legal  liability  to  pay  the  award.  The  recognition  of  the 
existence  of  the  avenue,  under  such  circumstances,  cannot 
be  held  to  operate  as  a  dedication  to  release  the  city  from 
the  payment  of  the  award. 

Again,  it  may  be  remarked,  when  the  deed  from  Sackett 
and  wife  was  made,  he  had  no  legal  title  to  the  land,  for  he 
had  already  conveyed  it  to  the  complainants,  and,  besides, 
it  contains  full  and  complete  evidence  that  there  was  no 
intention  to  dedicate,  for  it  excepts  the  land  as  "  land  taken 
by  the  city  of  Jersey  City  for  the  opening  of  Jackson 
avenue."  In  the  deed  from  the  members  of  the  firm  to  the 
complainants,  the  property  conveyed  is  not  particularly 
described. 

The  defendants  will  be  required  to  pay  the  award  and 
interest  and  costs  of  this  suit,  and  in  default  thereof  will  be 
perpetually  enjoined  from  using  or  occupying  the  land  of 
the  complainants  in  the  situs  of  the  avenue  for  which  the 
award  was  made. 


Adelaide  S.  Huston  and  others 

v. 

Zachariah  Read,  surviving  executor  &c. 

1.  Where  an  intention  to  give  a  perpetual  annuity  is  apparent  in  the 
will,  the  legatee  will  be  held  entitled  to  the  fund  itself. 

2.  Testator  gave  an  annuity  of  $400  to  Samuel,  and  over  to  the  leg- 
atees afterwards  named  in  the  will,  to  whom  he  had  given  annuities 
of  $200,  or  to  their  "descendants  and  to  no  others;"  also,  an  annuity 
of  $1,000  to  Joanna,  besides  a  life-estate  in  his  lands,  with  remainder 
to  Mary  for  life  or  until  marriage,  then  over,  "  to  be  equally  divided 
between  my  three  nieces,  or  their  descendants,  named  below,  hereby 
giving  them  a  title  in  fee-simple  to  my  real  estate;"  also,  "to  my 
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three  nieces,  Martha,  Mary  (if  unmarried)  and  Ellen,  and  to  Eliza  and 
Elizabeth,  and  to  their  heirs  and  descendants,"  an  annuity  of  $200 
each,  or  to  the  children  of  such  as  should  die;  and,  if  no  children,  to 
be  equally  divided  among  the  survivors ;  also,  the  residue  of  the  income, 
after  the  executors  had  retained  enough  to  meet  contingent  losses, 
"to  be  distributed  among  my  female  annuitants  before  named."  By 
a  codicil,  Sarah,  the  wife  of  a  nephew,  was  given  from  the  income  of 
the  residue  an  annuity  the  same  as  Martha  and  Ellen,  if  not  needed 
to  meet  losses.  Eliza  and  Elizabeth  were  the  wives  of  two  nephews. 
Testator  died  in  1856;  Samuel,  in  1859;  Mary,  in  1850,  unmarried; 
Joanna,  in  1860;  Martha,  in  1861,  leaving  two  children;  Ellen,  in 
1876,  leaving  three  children;  Elizabeth,  in  1867,  leaving  several  chil- 
dren; Eliza,  in  1875,  leaving  one  child;  Sarah,  in  1870,  leaving  chil- 
dren. The  will  was  proved  in  the  prerogative  court,  and  the  executors' 
first  account  filed  there.  Afterwards,  two  of  the  executors  filed  a  bill 
in  chancery  against  the  third,  for  an  account,  and,  he  having  died,  his 
representatives  were  ordered  to  account  and  pay  over  testator's  assets 
in  their  hands  to  the  surviving  executors,  who  afterwards  filed  an 
account  in  the  orphans  court. — Held, 

(1)  That  Samuel's  share  goes  to  the  representatives  of  Martha  and 
Ellen. 

(2)  That  Mary's  share  lapsed  by  her  death  in  testator's  life-time 
without  "descendants." 

(3)  That  the  provision  that  the  lands  "be  equally  divided."  makes 
Martha  and  Ellen  tenants  in  common,  and  the  lands  descended 
accordingly. 

(4)  That  the  residue,  in  the  absence  of  other  testamentary  direc- 
tions, is  to  be  divided  equally  among  the  children  of  Martha  and  Ellen. 

(5)  That  the  executors  were  not,  by  the  suit  in  this  court,  prevented 
from  settling  their  accounts  afterwards  in  the  orphans  court;  but  such 
settlement  does  not  conclude  this  court  as  to  the  validity  of  their  pay- 
ments to  the  several  legatees. 


Bill   for  construction  of  will  &c.     On  final    hearing  on 
pleadings  and  proofs. 

Mr.  J.  L.  N.  Stralton,  for  complainants. 

Mr.  C.  E.  Merritt,  for  the  children  of  Ellen  Shreve. 

Mr.  M.  P.  Grey,  for  the  children  of  Elizabeth  and  Eliza 
Eakin. 
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Mr.  Barker  Gummere,  for  the  children  of  Martha  Read 
and  Ellen  Shreve. 


The  Chancellor. 

James  Eakin,  late  of  Mount  Holly,  died  in  May,  1856, 
leaving  a  will  which  was  proved  the  20th  of  that  month. 
The  will  contains  the  following  provisions: 

"To  my  brother  Samuel  H.  Eakin,  I  will  and  bequeath  an  annuity 
of  four  hundred  dollars  during  his  natural  life,  to  be  paid  him  quarter- 
yearly  by  my  executors  hereinafter  named,  and,  at  his  death,  it  is  my 
will  and  desire  that  said  annuity  be  paid  in  equal  proportions,  and  at 
like  periods,  to  such  of  my  legatees  hereinafter  named,  or  to  their 
descendants,  as  I  have  by  this  will  bequeathed  annuities  of  two  hun- 
dred dollars,  and  to  no  others. 

"3d. — To  my  sister  Joanna  Shiras,  I  will  and  bequeath  an  annuity 
of  one  thousand  dollars,  to  be  paid  her  quarter-yearly  by  my  executors; 
and,  further,  I  will  and  bequeath  to  my  said  sister  Joanna  a  life-estate 
in  my  house  and  lot  of  ground  in  Mount  Holly,  with  all  the  appurte- 
nances and  improvements  thereunto  belonging,  together  with  all  the 
furniture,  plate,  china,  books,  pictures,  and  all  the  other  contents  of 
said  house,  in  which  I  have  an  interest;  and,  at  the  death  of  my  said 
sister  Joanna,  all  her  claim  to  and  interest  in  said  bequests  are  to 
cease,  and,  in  her  place  and  stead,  I  substitute  my  niece  Mary  P.  Shiras, 
giving  and  bequeathing  to  her,  during  her  natural  life,  and  while 
unmarried,  my  aforesaid  house  and  lot  of  ground,  together  with  the 
furniture,  annuity,  and  all  other  benefits  and  advantages  secured  by 
this  instrument  of  writing  to  my  said  sister  Joanna  Shiras.  But,  should 
my  said  niece  Mary  die  or  marry  before  the  death  of  my  said  sister 
Joanna,  then  and  in  that  case,  at  the  death  of  the  latter,  it  is  my  will 
and  desire  that  all  the  property,  both  real  and  personal,  together  with 
the  annuity  hereby  secured  to  my  said  sister  Joanna,  and  conditionally 
to  my  said  niece  Mary,  be  equally  divided  between  my  three  nieces,  or 
their  descendants,  named  below,  hereby  giving  them  a  title  in  fee- 
simple  to  my  real  estate. 

4th. — To  my  three  nieces,  Martha  Read,  wife  of  Dr.  R.  Z.  Read  ; 
Mary  P.  Shiras,  if  married,  as,  by  such  act,  she  forfeits  all  provision 
heretofore  made  for  her  by  this  testament;  and  Ellen  Shreve,  wife  of 
Alexander  R.  Shreve,  and  to  Elizabeth  Eakin,  wife  of  Constant  M. 
Eakin,  and  to  Eliza  Eakin,  wife  of  Alphonso  L.  Eakin,  and  to  their 
heirs  and  descendants,  I  will  and  bequeath  an  annuity  to  each  of  two 
hundred  dollars,  to  be  paid  to  them  by  my  executors,  quarter-yearly; 
or,  in  the  event  of  the  death  of  either,  said  annuity  to  be  paid  to  the 
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guardian  of  the  infant  child  or  children  of  the  deceased,  for  the  sole 
and  entire  benefit  of  the  said  infant  or  infants;  or,  should  either  of 
the  annuitants  die  without  leaving  a  child,  then  the  annuity  intended 
for  her  infant  or  infants  to  be  equally  divided  between  those  of  the 
survivors. 

"7th. — The  residue  of  the  income  of  my  estate,  after  the  payment  of 
the  legacies  and  annuities  heretofore  provided  for,  I  desire  may  be 
retained  by  my  executors  to  meet  and  make  good  any  losses  which 
may  be  sustained  on  the  personal  estate  or  capital  that  I  may  die  pos- 
sessed of,  leaving  it  with  them  to  determine  how  often,  and  at  what 
time,  should  there  be  a  surplus  fund  arising  from  interest  and  divi- 
dends, it  may  be  distributed  among  my  female  annuitants  before 
named  ;  but  I  hereby  strictly  enjoin  it  on  my  executors  to  use  every 
possible  means  to  prevent  the  capital  of  my  estate  being  impaired. 
Should  it,  however,  unfortunately  happen  that  losses  to  such  an  extent 
should  occur  as  to  render  the  annual  receipts  unequal  to  the  payment 
of  all  the  annuities  provided  for,  it  is  my  will  that  my  sister  Joanna 
shall  suffer  no  loss  thereby,  if  alive,  but  the  deficiency  is  to  be  borne 
by  the  other  annuitants,  in  equal  proportions." 

By  a  codicil  (the  first),  dated  February  1st,  1848,  to  the 
will,  he  made  the  following  provisions : 

"  At  the  time  of  the  execution  of  that  will  [the  will  just  mentioned], 
my  nephew  James  E.  Shiras,  was  unmarried,  and,  in  consequence,  it- 
was  not  deemed  necessary  to  introduce  his  name  by  making  any  pro- 
vision for  him.  He  having  subsequently,  however,  taken  a  wife,  I  am 
unwilling  that  she  should  be  overlooked  in  the  distribution  of  my 
estate,  and  I,  therefore,  enjoin  it  on  my  executors,  that  from  the  resi- 
due of  the  annual  proceeds  of  the  property  left  by  me,  after  the  pay- 
ment of  all  legacies  and  annuities  given  and  granted  by  my  will  above 
referred  to,  there  be  paid  to  Susan  Shiras,  the  wife  of  my  nephew 
James,  half-yearly,  for  her  sole  and  entire  use,  independent  of  her  hus- 
band, a  like  annuity  with  that  provided  for,  by  my  said  will,  my  nieces 
Martha  and  Ellen,  with  the  following  condition,  viz.,  that  should  not 
the  annual  income  of  my  estate  be  sufficient  to  meet  such  annuity, 
then  the  aforesaid  Susan  Shiras  is  to  receive  such  sum,  or  portion  of 
it,  as  the  excess  of  receipts,  after  the  payment  of  all  sums  provided  for 
by  my  will,  will  authorize,  and  no  more." 

By  the  will,  the  testator  appointed  Alphonso  L.  Eakin, 
Alexander  R.  Shreve,  Zachariah  R.  Read  and  Abraham 
Brown,  executors.  The  first  three  (Brown  died  in  the  life- 
time of  the  testator)  proved  the  will  and  codicil,  and  duly 
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assumed  the  execution  thereof.  Alphonso  L.  Eakin  filed 
and  settled  a  separate,  intermediate  account  in  the  preroga- 
tive court  where  the  will  was  proved,  and  his  co-executors 
tiled  and  settled  a  like  account  there.  In  1862,  Shreve  and 
Read  filed  their  bill  in  this  court,  as  executors  and  trustees 
under  the  will,  against  their  co-executor  and  co-trustee, 
Eakin,  for  an  account  of  the  estate  in  his  hands.  He  tiled 
a  cross-bill  ao-ainst  them  for  a  like  account.  He  having- 
died,  they  filed  a  supplemental  bill,  in  1867,  to  bring  in  the 
administrators  of  his  estate  in  his  stead.  They  came  in, 
and  an  account  was  taken,  and  they  were  ordered  to  deliver 
over  the  estate  of  James  Eakin  in  their  hands,  to  Shreve 
and  Read,  and  did  so  accordingly.  Subsequently,  in  1870, 
the  surviving  executors  filed  and  settled  their  final  account 
in  the  orphans  court  of  Burlington  county,  by  which  it 
appeared  that  there  was  a  balance  of  $52,322.47  of  the 
estate  in  their  hands. 

Alexander  R.  Shreve,  one  of  the  executors,  died  intestate 
in  1870,  and  Ellen  C.  Shreve  (now  dead)  and  Alfred  R. 
Shreve  were  appointed  administrators  of  his  estate.  The 
testator's  brother  Samuel  died  in  1859.  Mary  P.  Shiras 
died  in  1850,  in  the  testator's  life-time.  Joanna  Shiras 
died  in  1860.  Martha  Read  died  in  1861,  leaving  two 
children,  the  complainants.  Ellen  C.  Shreve  died  in  1876, 
leaving  three  children.  Elizabeth,  wife  of  Constant  M. 
Eakin,  died  in  1867,  leaving  several  children.  Eliza,  wife 
of  Alphonso  L.  Eakin,  died  in  1875.  She  left  a  child,  a 
son,  still  living.  Susan  Shiras,  mentioned  in  the  codicil,  of 
which  part  is  above  recited,  died  in  1870,  leaving  children. 

The  bill  is  filed  for  a  construction  of  the  will,  and  an 
account  of  the  estate,  and  for  payment  in  accordance  with 
the  directions  of  the  court,  after  construing  the  will.  The 
testator,  by  the  will  and  codicils,  in  terms  bequeaths  only 
annuities,  and  makes  no  other  express  disposition  of  Ids 
personal  estate,  except  that  which  belonged  to  his  estab- 
lishment, which  he  gives  to  his  three  nieces,  subsequently 
named  in  the  will,  "or  their  descendants."  His  real  estate 
39 
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he  gives  to  them  iiT  fee.  It  is  evident,  however,  that  he 
did  not  intend  to  die  intestate  of  any  part  of  his  estate,  but 
intended  to  dispose  of  it  all  by  the  will  and  codicil,  and  has 
done  so.  He  carefully  disposes  of  all  the  surplus  of  the 
income  of  his  personal  estate,  by  providing  that  it  may  be 
distributed  anions:  his  female  les;atees.  He  terms  them 
"  annuitants." 

In  the  first  codicil,  he  gives  as  a  reason  for  the  gift  he 
was  about  to  make  thereby,  that  he  was  unwilling  that  the 
legatee  Susan  Shiras  should  be  "overlooked  in  the  distri- 
bution of  his  estate,"  and  then  provides  for  an  annuity  for 
her,  to  be  paid  out  of  the  income  of  his  estate  after  the 
annuities  and  legacy  given  by  the  will.  He  terms  the 
bequests  of  annuities,  "  distribution  of  his  estate,"  and  he 
makes  no  disposition  of  the  capital,  from  which  the  annui- 
ties were  to  be  derived,  except  in  the  gift  of  the  annuities 
themselves.  There  is  a  residuary  clause  of  the  will,  but  in 
it  he  speaks  only  of  the  income  of  the  fund,  except  to 
express  his  wish  that  the  capital  be  kept  unimpaired  for  the 
purposes  of  the  will.  The  gift  of  the  annuities  in  the  first 
and  third  sections  of  tiie  will,  is  to  the  legatees  "  or  their 
descendants."  In  the  fourth,  it  is  to  the  legatees,  "or 
their  heirs  and  descendants."  By  the  latter  section  it  is 
provided  that  the  annuities,  in  the  event  of  the  death  of  the 
legatees,  shall  go  to  their  infant  children,  without  limitation 
as  to  time  of  enjoyment. 

The  annuities  given  are  perpetual.  The  rule  is,  that 
when  the  interest  or  produce  of  a  legacy  is  given  to,  or  in 
trust  for,  a  legatee,  or  for  the  separate  use  of  such  legatee, 
without  limitation  as  to  continuance,  the  principal  will  be 
considered  as  bequeathed,  also.  2  Roper  on  Leg.  14-76 ; 
Orafi  v.  Snook,  ,.'  Beas.  121;  Gulick  v.  Gulick,  10  G.  E.  Gr. 
3S4.;  S.  C.  on  appeal,  12  Id.  498. 

And  where  the  intention  to  give  a  perpetual  annuity  is 
apparent  in  the  will,  the  intention  will  prevail,  and  the 
legatee  will  be  held  to  be  entitled  to  the  fund.     2  Roper  on 
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Leg.  U82 ;  Stoker  v.  Heron,  12  CI.  £  Fin.  161 ;  Clough  v. 
Wi/nn,  2  M add.  188 ;  Phillips  v.  Chamber laine,  4.  Ves.  51; 
Parsons  v.  Parsons,  L.  E.  (8  JEq.)  260. 

The  words,  "or  their  descendants,"  or,  "their  heirs  and 
descendants,"  are  merely  words  of  substitution.  Jones  v. 
Torin,  6  Sim.  55. 

A  gift  to  A.,  "or  to  his  heirs,"  or  "to  his  representa- 
tives," is  an  absolute  gift  to  A.,  on  condition  that  he  is 
alive  at  the  death  of  the  testator,  but  if  he  dies  in  the  life- 
time of  the  testator,  the  gift  takes  effect  in  favor  of  the  other 
persons  described  as  substitutes  of  the  primary  legatee. 
Gittings  v.  McDermott,  2  Myl.  £  K.  73;  2  Wins,  on  Ex'rs, 
956  et  seq. ;  Brokaw  v.  Hudson,  12  C.  E.  Gr.  135. 

It  is  to  be  remarked  that  in  the  present  case  the  testator 
gave  the  annuity  to  his  brother  expressly,  for  life;  he 
limited  the  annuity  to  his  sister  Joanna  for  her  life,  and  so, 
too.  the  substitution  of  his  niece  Mary  P.  Shiras  was  for 
her  life,  so  long  as  she  remained  unmarried;  but  he  set  no 
limit  to  the  gift  of  those  annuities  over.  The  gift  over  is 
to  the  legatees  or  "  their  descendants,"  or  "  heirs  and 
descendants."  And  he  provides  that,  in  case  of  the  death 
of  the  legatees,  the  annuities  go  to  their  children,  without 
any  limitation  as  to  time.  He  clearly  devotes  his  estate, 
except  his  homestead  and  personal  property,  constituting 
his  establishment,  to  the  payment  of  the  legacies  and  annu- 
ities alone. 

In  Yates  v.  Madden,  16  Sim.  613,  a  testator  gave  his  son 
one  clear  annuity  of  £100,  for  and  during  his  natural  life,  and 
should  he  die,  leaving  a  child  him  surviving,  he  continued 
the  same  annuity  for  such  child's  use  and  benefit,  to  be  paid 
to  his  or  her  mother.  He  gave  two  annuities  of  £100  to 
two  other  persons,  and  bequeathed  his  residuary  estate  to 
his  executors,  in  trust,  amongst  other  things,  to  pay  the 
several  legacies  and  annuities  before  given  by  him.  It  was 
held  that  the  annuity  given  to  his  son's  child  was  a  per- 
petual one. 
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In  Potter  v.  Baker,  IS  Beav.  489,  a  testator  directed  that 
his  property  be  invested  in  the  funds  for  the  best  advantage 
of  those  he  should  afterwards  name,  and  he  bequeathed  £50 
a  year  to  A.,  for  life,  and,  after  his  decease,  the  £50  a  year 
should  go,  half  to  B.  and  the  other  half  to  C.  It  was  held 
that  the  annuity  was  perpetual,  and  that  13.  and  C.  were 
entitled  to  such  a  sum  in  the  funds  as  would  produce  £50  a 
year. 

By  the  first  section  of  the  will,  the  testator  gives  an  annu- 
ity to  his  brother,  for  life,  and  then  to  the  legatees  "  or  their 
descendants,"  to  whom  he  gave  annuities  of  $200  each, 
and.  to  confine  it  to  them  unmistakably,  he  adds,  "  and  no 
others."  The  brother,  the  primary  legatee,  is  dead.  The 
fund  goes  to  the  personal  representatives  of  the  deceased 
secondary  legatees,  because  those  legatees  all  survived  the 
testator,  and  their  right  to  the  fund  vested  in  them  abso- 
lutely on  his  death,  at  the  same  time  as  the  title  of  the 
primary  legatee.  The  gift  to  them  was  not  of  a  life-estate 
with  remainder  to  their  children.  If  the  words,  "  or  their 
descendants,"  or  "  or  their  heirs  and  descendants,"  are 
merely  substitutionary,  as  I  think  they  are,  they  do  not 
control  or  affect  the  duration  or  enjoyment  of  the  gift,  but 
the  gift  was  absolute  in  the  secondary  legatees,  on  the  death 
of  the  primary  legatee. 

In  Taylor  v.  Martindale,  11  Sim,  158,  where  a  testator  gave 
his  real  and  personal  estate  to  his  wife,  subject,  among  other 
bequests,  to  an  annuity  of  £50  to  A.  B.,  forever,  it  was  held 
that,  on  A.  B.'s  death  intestate,  the  annuity  passed,  not  to 
his  heirs,  but  to  his  personal  representative.  And,  in  Par- 
sons v.  Parsons,  L.  R.  (8  Eq.)  ^00,  above  cited,  where  a 
testator  gave  real  and  personal  estate  to  A.,  charged  with 
the  payment  of  annuities  to  the  testator's  six  children,  il  or 
their  heirs  respectively,"  it  was  held  that  the  annuities  were 
perpetual  and  were  personal  estate,  and  that  the  statutory 
next  of  kin  of  one  of  the  six  children,  who  was  dead  at  the 
date  of  the  will,  were  entitled  to  one  of  the  annuities,  not- 
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withstanding  the  use  of  the  words  "  or  their  heirs  respect- 
ively." 

It  follows  that  the  absence  of  the  substitutionary  words 
would  not  affect  the  right  of  the  personal  representative  of 
Susan  Shiras  to  the  annuity  given  to  her,  but  such  repre- 
sentative is  not  entitled  to  a  share  of  the  annuity  given  to 
the  testator's  brother  for  life.  The  restrictive  words,  "  and 
no  others,"  forbid  such  claim.  Moreover,  the  gift  to  her 
is  merely  a  gift  of  a  like  annuity  provided  for  by  the  testa- 
tor, in  his  will,  for  his  nieces  Martha  and  Ellen — that  is, 
an  annuity  of  $200 — and  it  is  made  expressly  subject  to  the 
prior  payment  out  of  the  income  of  his  estate  of  their  annu- 
ities. He  expressly  declares  that  he  did  not  intend  to  put 
her  annuity  on  an  equal  footing  with  theirs.  It  is  clear 
that  he  did  not  intend  to  give  her  an  equal  participation 
with  the  rest  of  them  in  the  annuity  given  to  his  brother 
for  life. 

The  gift  of  the  annuity  of  $1,000,  after  the  death  of  the 
testator's  sister  Joanna,  to  his  three  nieces,  was  intended 
for  Martha  Read,  Mary  P.  Shiras  and  Ellen  Shreve,  and  for 
them  alone.  The  language  is,  "  my  three  nieces  named 
below,"  and,  in  the  next  section,  he  names  his  three  nieces 
as  his  "  three  nieces,"  and  neither  names  nor  refers  to  any 
other  persons  of  that  description.  He,  indeed,  mentions 
the  wives  of  two  of  his  nephews,  but  obviously  they  were 
not  referred  to  when  he  spoke  of  his  three  nieces. 

Mary  P.  Shiras  died,  in  the  testator's  life-time,  without 
issue.  The  gifts  to  her,  given  by  the  second  section  of  the 
will,  consequently  lapsed,  and  the  testator  died  intestate  of 
the  property  given  to  her,  for  she  w^as  never  married  and 
had  no  "  descendants."  B}<  descendants  is  meant  those 
who  have  issued  from  an  individual,  including  children, 
grandchildren  and  their  children  to  the  remotest  degree — 
issue  of  any  degree.  And  the  legacies  given  to  her  by  the 
first  and  fourth  sections  also  lapsed.  The  substitutionary 
words  in  the  first  are  the  same — "  descendants " — and 
though,  in  the  fourth,  they  are  "heirs  and  descendants," 


600  CASES  IN  CHANCERY.  [32  Eq. 

Huston  v.  Read. 

the  meaning  of  the  testator  was  the  same ;  the  words 
"heirs"  and  "descendants"  were  used  synonymously, 
and  he  meant  lineal  descendants.  The  provision  in  the 
second  is,  that  the  property  be  equally  divided.  That 
creates  tenancy  in  common,  and  there  was,  therefore,  no 
survivorship. 

The  residuary  clause  contains  the  following  provision : 
"  Should  there  be  a  surplus  fund  arising  from  interest  and 
dividends,  it  may  be  distributed  among  my  female  annui- 
tants before  named."  This  is  equivalent  to  a  gift  of  the 
surplus  to  the  persons  described,  and  a  direction  to  pay  it  to 
them,  and,  as  there  is  no  direction  as  to  the  proportions  in 
which  it  is  to  be  distributed,  "  equality  is  equity."  The 
discretion  given  to  the  executors  is  not  in  reference  to  the 
distribution,  but  in  reference  to  retaining  in  their  hands 
income  to  make  good  loss  of  capital. 

The  surplus  of  the  fund  was  given  absolutely  to  the 
female  legatees  to  whom  annuities  were  given  by  the  will, 
including  Joanna  and  Mary  P.  Shiras.  The  share  of  the 
latter,  however,  lapsed,  and  the  testator  will  be  held  to  have 
died  intestate  as  to  it.  Susan  Shiras  was  not  entitled  to  a 
share.  She  was  not  one  of  the  female  annuitants  "  before 
named,"  i.  e.,  mentioned  in  the  will,  and  there  is,  as  before 
stated  in  regard  to  the  annuity  given  primarily  to  the  testa- 
tor's brother,  no  evidence  in  the  codicil  (under  which,  alone', 
she  takes  her  interest  in  the  estate)  that  the  testator  intended 
that  she  should  have  full  participation  with  the  other  female 
annuitants,  but,  rather,  the  contrary — that  she  should  have 
only  the  annuity  of  §200,  if  the  estate  proved  sufficient  to 
pay  it  after  paying  the  other  annuities;  but,  if  not,  then  so 
much  of  it  as  the  estate  would  pay  after  paying  them. 

The  executors  appear  to  have  settled  their  accounts  in  the 
prerogative  court,  and  in  the  orphans  court  of  Burlington 
county.  Their  action  in  settling  in  another  court  than  this, 
after  the  commencement  of  the  suit  in  this  court  for  account 
against  Alphonso  L.  Eakin  by  his  executors,  was  not  unau- 
thorized.     The   final   decree   in   that   suit  established   the 
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amount  of  the  estate  in  the  hands  of  Alphouso  L.  Ea  kin's 
personal  representatives,  and  the  amount  in  the  hands  of  his 
co-executors,  and  directed  that  the  former  pay  over  to  the 
latter  the  money  in  their  hands.  No  equity  or  directions  were 
reserved,  nor  any  control  over  the  estate '  retained.  The 
surviving  executors,  therefore,  were  at  liberty  to  settle  their 
accounts  in  the  orphans  court.  But  those  accounts  are,  of 
course,  not  conclusive  here  as  to  the  validity  of  payments  to 
legatees,  and  this  court  will  do  what  justice  requires  in  the 
premises. 

There  is  nothing  before  me  from  which  I  could  determine 
that  the  executors  should  be  charged  with  interest  on  bal- 
ances in  their  hands;  and,  besides,  it  is  to  be  assumed  that 
all  matters  properly  the  subject  of  charge  in  the  accounts, 
were  passed  upon  in  the  orphans  court;  and,  moreover,  the 
bill  raises  no  question  on  the  subject. 

There  will  be  a  decree  establishing  the  construction  of 
the  will  and  codicils,  and  distributing  the  estate  accordingly. 
The  costs  of  the  litigation  are  to  be  oaid  out  of  the  estate. 


William  E.  Rice  and  others 

v. 

Almena  M.  Culver,  administratrix  &c,  and  others. 

A  written  agreement  recited  that  the  defendants  had  agreed  to  pur- 
chase certain  land,  with  a  view  to  improving  and  selling  it,  and  that 
they  proposed  to  sell  to  complainants  certain  undivided  portions,  for 
the  purpose  of  forming  an  association  to  develop  the  property,  at  the 
price  of  $1,500  per  acre,  for  seventy-three  and  six  hundred  and  fifty- 
two  one-thousandths  acres. — Held,  that  complainants'  remedy,  if  any, 
on  account  of  defendants'  misrepresentation  as  to  the  price  paid  or  the 
quantity  of  the  land,  is  at  law,  and  money  paid  to  the  defendants  to 
carry  out  the  agreement  does  not  make  them  trustees. 
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Bill  for  account  &c.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  William  Brinkerhoff,  for  complainants. 

Mr.  Robert  Gilchrist,  for  defendants. 

The  Chancellor. 

The  bill  states  that  Delos  E.  Culver  and  Isaac  B.  Culver 
(now  deceased),  together  with  the  complainants,  or  those 
under  whom  they  claim,  and  some  of  the  defendants,  pur- 
chased, in  or  about  1867,  for  purposes  of  joint  speculation, 
in  certain'  specified  shares,  certain  land  in  the  county  of 
Hudson,  mentioned  in  the  bill,  and  which  was  subsequently 
called  West  Bergen  ;  that  the  title  was  taken  by  the  Culvers 
in  trust  for  all  the  owners ;  that  the  Culvers  represented  the 
cost  of  the  property  to  be  $1,500  an  acre,  and  that  there 
were  seventy-three  and  six  hundred  and  fifty-two  one-thou- 
sandths acres  ;  that  the  payment  was  made  through  the  Cul- 
vers for  the  property  accordingl}7,  at  that  price,  and  upon 
such  representation  of  its  contents;  that  the  complainants 
subsequently  discovered  that  there  were  only  sixty-eight 
and  three  hundred  and  forty-seven  one-thousandths  acres,  or 
thereabouts,  in  the  property,  and  that  the  price  paid  by  the 
Culvers  for  it,  instead  of  being  §1,500  an  acre,  was  much 
less. 

The  bill  sets  out  an  agreement,  dated  May  16th,  1867, 
between  the  owners,  in  which  it  is  recited  that  the  lands 
were  conveyed  to  the  Culvers  for  the  benefit  of  themselves 
and  the  other  parties  to  the  agreement,  and  were  purchased 
with  the  understanding  and  agreement  that  they  should  be 
improved  by  the  owners  at  common  expense;  and  it  also 
sets  out  a  memorandum,  purporting  to  be  dated  November 
1st,  1866,  and  certified  to  as  a  correct  statement  of  the 
transaction  by  Delos  E.  Culver,  in  the  name  of  himself  and 
Isaac  B.  Culver,  under  date  of  the  14th  January,  1867,  in 
which  it  is  stated   that  the  purchase  was  of  seventy-three 
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and  six  hundred  and  fifty-two  one-thousandths  acres  of  land, 
at  the  price  of  $1,500  per  acre,  and  that  the  part  purchased 
from  Wakeman  and  White  contained  thirty-five  and  thirty- 
three  one-thousandths  acres,  and  the  other  part,  purchased 
from  Vreeland,  contained  thirty-eight  and  six  hundred  and 
nineteen  one-thousandths  acres.  It  states  that  Delos  E.  Cul- 
ver has  been  adjudged  a  bankrupt,  under  the  bankrupt  laws 
of  the  United  States. 

After  having  answered,  Isaac  B.  Culver  died,  and  his 
administratrix  was  made  a  party  to  the  bill.  The  bill  prays 
for  a  discovery  and  an  account,  and  seeks  to  recover  the 
money  which  was  paid  to  the  Culvers,  as  the  price  of  the 
property,  in  excess  of  the  amount  actually  paid  by  them; 
the  complainants  alleging,  as  before  stated,  that  the  Culvers 
misrepresented  both  the  price  paid  and  the  contents  of  the 
property. 

All  the  defendants  have  answered  the  bill.  The  answers 
allege  that  the  property  in  question  was  purchased  by  the 
Culvers  prior  to  the  making  of  the  agreement  of  May  16th, 
1867,  and  prior  to  October,  1866;  that  in  October,  1866, 
the  eomplainants,  or  those  under  whom  they  claim,  obtained 
their  interests  in  the  property  by  an  agreement  then  made 
with  the  Culvers,  by  which  it  was  recited  that  the  Culvers 
had  agreed  to  purchase  the  lands  in  question,  with  a  view 
to  improving  them  in  the  manner  specified  in  the  agree- 
ment; that  they  proposed  to  sell  certain  undivided  portions 
of  the  property  for  the  purpose  of  forming  an  association  to 
make  the  improvements,  and  to  bring  the  land  more  rapidly 
into  use,  and  that  it  was  thereby  agreed  that,  in  ease  the 
purchase  should  be  consummated  to  the  extent  of  about 
seventy-five  acres,  more  or  less,  by  the  Culvers,  those  who 
signed  the  agreement  would  join  them  in  the  ownership  of 
the  land,  in  the  proportions  specified  by  figures  set  opposite 
to  their  signatures,  for  the  purpose  before  mentioned,  and 
would  pay  the  Culvers  $1,500  an  acre  for  the  land  ;  that  it 
was  also  therebj7  agreed,  among  other  things,  that  the 
charges  for  grading  &c.  should,  by  agreement,  be  made  a 
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lien  in  the  nature  of  a  mortgage,  as  was  done  in  the  case  of 
an  association  (called  the  Lafayette  Association)  of  the 
owners  of  land  in  a  place  called  Lafayette,  in  that  vicinity, 
and  that  the  agreement  further  stated  that  the  lands 
embraced  therein  were  those  owned  by  White  and  Wake- 
man  and  Abram  Vreeland,  which  Garret  Van  Horn  had  an 
option  to  buy,  and  of  which  Delos  E.  Culver  had  the  refusal 
from  him ;  that,  in  drawing  the  agreement  of  May,  1867, 
which  was  made  in  order  to  charge  the  lands  with  the  cost 
of  the  improvements,  the  agreement  of  the  Lafayette  Asso- 
ciation was  used,  and  from  that  agreement,  by  inadvert- 
ence, the  statement  contained  in  the  agreement  of  May, 
1867,  that  the  lands  were  purchased  for  the  benefit  of  the 
parties  to  the  agreement,  crept  into  that  agreement;  that, 
in  fact,  the  price  paid  by  the  Culvers  for  part  of  the  land, 
about  half  (the  White  and  Wakeman  tract),  was  $1,500  per 
acre,  and  as  to  the  rest  it  was  $1,440,  or  thereabouts,  per 
acre  ;  that  although  the  deeds  to  the  Culvers  for  the  prop- 
erty conveyed  only  about  sixty-eight  acres,  while  payment 
was  made  for  about  seventy-three  acres,  the  difference  is 
accounted  for  by  the  fact  that  in  connection  with  the  White 
and  Wakeman  tract,  the  right  to  dock  out  to  low-water 
mark  was  obtained,  and  that  it  had  been  agreed  that  the 
Newark  and  New  York  Railroad  Company,  whose  road  was 
then  in  course  of  construction,  would  fill  up  that  land  under 
water  with  earth  from  its  cuttings,  in  consideration  of  a 
grant  of  the  use  of  several  acres  of  the  associates'  land  for 
their  tracks.  The  answer  insists  that  the  complainants 
have  a  remedy  at  law,  and  sets  up  the  statute  of  limitations 
as  a  bar  to  any  recovery. 

It  appears  very  clearly,  from  the  testimony,  that  not  only 
at  the  time  when  they  gave  their  testimony,  but  also  at 
the  time  when  the  bill  was  filed,  those  of  the  complainants 
who  were  sworn  as  witnesses  had  entirely  forgotten  the 
fact  of  the  existence  of  the  agreement  of  October,  1866. 
All  of  them  denied  the  existence  of  it  or  any  such  agree- 
ment.     But   when    it   was    presented    to    them,   they   all 
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acknowledged  their  signatures  to  it  and  the  genuineness  of 
the  instrument,  while,  at  the  same  time,  they  denied  any 
recollection  of  it,  and  they  also  denied  that  it  contained  the 
true  agreement  between  the  parties.  But  there  is  no  proof 
of  fraud  in  the  execution  of  that  instrument,  It  not  only 
is  not  attacked  in  the  bill,  but  it  is  not  even  referred  to.  It 
must  be  presumed  to  contain  the  real  contract  of  the  parties 
to  it,  and  they,  under  the  circumstances,  are  bound  by  its 
recitals.  It  expressly  and  distinctly  states  that  the  Culvers 
had  agreed  to  purchase  the  land,  but  mentioned  no  price; 
and  that  the  Culvers  proposed  to  sell  certain  undivided  por- 
tions of  the  land  for  the  purpose  of  forming  an  association; 
and  that  the  subscribers  agreed  that,  in  case  the  purchase 
should  be  consummated  by  the  Culvers  to  the  extent  of 
about  seventy-live  acres,  more  or  less,  they  would  join  the 
Culvers  in  the  ownership  of  the  land,  and  pay  the  latter 
$1,500  an  acre  for  the  property.  It  is  not  claimed  that  the 
relations  of  the  parties  were  changed  by  any  subsequent 
agreement;  nor  are  the  recitals,  in  respect  to  the  purchase 
and  ownership  of  the  property  in  the  agreement  of  May 
16th,  1867,  really  inconsistent  with  the  agreement  of  Octo- 
ber, 1866. 

It  appears  by  the  evidence  that  the  Culvers  paid  for  the 
White  and  Wakeman  tract  $1,500  an  acre,  and  that,  although 
they  obtained  a  deduction,  by  way  of  discount,  from  the 
price,  it  was  not  very  considerable,  and  was  merely  a  deduc- 
tion for  anticipatory  payment.  And,  as  to  the  other  tract 
(the  Vreeland  tract),  according  to  the  testimony,  they 
appear  to  have  paid  $1,440  an  acre,  or  thereabouts,  for  it. 
But,  under  the  circumstances  of  the  case,  the  price  which 
they  paid  is  a  matter  of  indifference.  No  reference  is  made 
in  the  agreement  of  October,  1866,  by  which  the  complain- 
ants obtained  their  interest  in  the  property,  to  the  price  to 
be  paid  for  the  land  by  the  Culvers;  but,  as  before  stated, 
the  subscribers  expressly  agree  thereby  to  pay  to  the  Cul- 
vers the  price  of  $1,500  an  acre  for  the  land. 
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But,  again,  it  appears  that,  as  early  as  1868,  five  years 
before  the  bill  was  filed,  Mr.  Chaddock,  one  of  the  princi- 
pal witnesses  for  the  complainants,  became  aware  of  the 
price  which  was  paid  by  the  Culvers  for  the  property,  at 
least  so  far  as  that  part  which  was  purchased  from  White 
and  Wakeman  was-  concerned;  and  it  appears,  also,  from 
his  testimony,  by  fair  inference,  that  the  other  complain- 
ants, or  those  under  whom  they  claim,  were,  also,  at  that 
time,  not  only  apprised  of  the  price  paid  by  the  Culvers, 
but  of  the  deficiency  in  the  number  of  acres,  mentioned  in 
the  bill. 

Mr.  Chaddock  testifies  that  he  had  "  five  or  six  friendly 
talks"  with  Isaac  B.  Culver  in  regard  to  both  matters; 
that  Culver  denied  that  there  was  any  deficiency  in  the 
contents ;  that  Culver  alluded  to  Mr.  Pollock,  one  of  the 
subscribers,  as  threatening  to  bring  suit,  and  he  says  that 
Culver  made  no  objection  to  it,  and  that  he  (Chaddock) 
construed  what  he  said  into  a  sort  of  defiance.  On  the  sub- 
ject of  the  delay  in  taking  legal  action,  in  respect  to  the 
price  and  deficiency  of  contents,  he  says  he  took  legal  advice 
in  1868,  and  asked  his  counsel  whether  the  taking  of  the 
deed,  which  he  then  took  for  part  of  the  property  in  the 
division  among  the  owners,  would  bar  him  from  any  claim 
in  respect  to  any  deficiency  which  might  be  made  to  appear, 
and  tli at  he  was  advised  by  his  counsel  that  it  would  not. 
He  also  says  that  that  was  not  all  the  reason  why  legal  pro- 
ceedings were  not  instituted,  but  that  there  were  a  variety 
of  reasons,  and  that  one  was  that  no  one  felt  like  attending 
to  the  matter,  or  "  working  it  up,"  as  he  terms  it,  or  taking 
the  necessary  trouble ;  and,  he  adds,  that  there  was  no  con- 
cert of  action  until  Mrs.  Dimon  brought  the  matter  up, 
referring,  it  is  presumed,  to  the  bringing  of  this  suit. 

In  reference  to  the  memorandum  set  out  in  the  bill,  and 
which  was  given,  as  the  complainants  allege,  by  Delos  E. 
Culver,  in  the  name  of  himself  and  Isaac  B.  Culver,  to  Mr. 
Dimon,  who  was  one  of  the  owners,  and  which,  it  is  alleged, 
is  evidence  that  the  property  was  purchased  by  the  Culvers, 
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in  trust  for  themselves  and  the  subscribers  and  the  other 
owners  mentioned  in  the  agreement  of  May,  1867,  or  those 
under  whom  they  claim,  it  may  be  said  that  it  appears  that 
the  body  of  the  memorandum  was  drawn  up  by  Mr.  Dimon 
and  was  presented  to  Delos  E.  Culver,  with  the  request  that 
he  would  fill  in  the  amounts,  and  they  were  filled  in  by  the 
latter  accordingly.  The  contents  of  the  Vreeland  tract  are 
misstated  in  it;  they  are  said  to  be  a  fraction  over  thirty- 
eight  acres.  But  that  is  a  matter  of  no  importance.  The 
amounts  which  the  association  paid  for  the  tracts,  in  the 
purchase  from  the  Culvers,  are  correctly  stated.  The  mem- 
orandum is  not  in  contrariety  to,  but  in  conformity  with, 
the  agreement  of  October,  1866. 

The  explanation  in  the  answer  and  in  the  testimony  of 
Delos  E.  Culver,  in  regard  to  the  addition  of  about  five 
acres  to  the  contents  of  the  tracts,  according  to  the  convey- 
ances to  the  Culvers,  is  not  satisfactory.  This  may  be  due 
to  the  distance  of  time  from  the  transaction  at  which  the 
explanations  are  made.  It  is  alleged,  in  the  answers,  that 
the  amount  added,  which  is  stated  with  exactness  at  live 
and  three  hundred  and  sixteen  one-thousandths  acres,  was 
understood  and  agreed  to  at  the  time  by  all  the  parties  in 
interest;  that  it  was  made  in  view  of  the  fact  that  White 
and  Wakeman  had  received  from  the  state,  in  1860,  a  grant 
of  the  land  under  water  in  front  of  the  tracts,  or  one  of 
them,  conveyed  by  them  to  the  Culvers,  and  the  latter,  being 
entitled  thereto  under  their  deed,  claimed  that  some  part 
of  the  land  under  water  should  be  reckoned  at  the  rate  at 
which  the  purchase  was  made  by  the  associates  from  them ; 
and  that  that  part  was  fixed  upon  as  five  and  three  hundred 
and  sixteen  one-thousandths  acres,  taking  into  calculation  » 
only  a  part  of  the  land  between  high  and  low-water  marks. 

It  appears  that,  by  an  act  of  the  legislature  (P.  L.  1860  p. 
229),  William  White,  Edgar  B.  Wakeman  and  Samuel 
Westcott  were,  in  1860,  authorized  to  erect  and  maintain 
all  such  walls,  piers  and  bulk-heads  in  front  of  their  land  on 
the  Hackensack  river  or  Newark  bay,  in  the  township  of 
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Bergen,  in  the  county  of  Hudson,  as  might  be  necessary  for 
the  improvement  of  their  property,  or  the  benefit  of  com- 
merce, and  to  collect  wharfage  for  the  use  thereof,  and  to 
hold  and  enjoy  the  same  to  themselves,  their  heirs  and 
assigns;  provided  that  no  such  pier  or  bulk-head  should  be 
erected  in  front  of  the  land  of  any  other  person,  and  that 
the  piers  or  bulk-heads  should  be  so  constructed  as  not  to 
interfere  with  or  obstruct  the  navigation  of  the  river  or  bay. 
It  might  well  be  that  this  right  was  regarded  as  of  great 
value  in  connection  with  the  land  lying  between  high  and 
low-water  marks  in  front  of  the  White  and  Wakeman  tract, 
and  that  the  probability  (for  such  there  seems  to  have  been) 
that  it  might  be  filled  up  and  reclaimed,  almost  without 
expense,  by  waste  earth  from  the  cuttings  of  the  railroad 
then  in  course  of  construction,  was  regarded  by  the  persons 
interested  in  the  speculation  as  equivalent  to  a  grant  of  the 
land,  and  that  they  were  at  that  time  willing  to  pay  for  it 
accordingly,  and  that  the  price  of  $1,500  an  acre  for  the 
five  acres  and  a  fraction,  which,  it  is  said,  were  conceded  to 
be  added  by  reason  of  the  grant  by  the  legislature  to  White 
and  Wakeman,  was  regarded  as  just  compensation  for  it 
accordingly. 

It  must  be  remembered  that  the  transactions  under  con- 
sideration took  place  at  a  period  when  speculation  in  real 
estate  was  at  its  height,  and  prices  were  often  obtained  for 
land  which,  judging  from  subsequent  experience,  were  very 
far  in  excess  of  its  true  value;  and  it  should  not  be  forgot- 
ten, in  this  connection,  that  the  bill  in  this  case  was  not  filed 
until  after  the  great  depreciation  in  the  real  estate  market 
was  well  advanced.  These  considerations  are  appropriate 
to  any  estimate  to  be  put  upon  the  testimony  offered  in  con- 
nection with  the  allowance  of  the  price  of  $1,500  an  acre 
for  the  land  under  water  in  front  of  the  White  and  Wake- 
man tract  which  was  not  coin-eyed  by  their  deed,  but  which, 
it  was  believed,  would  readily  and  without  expense  be 
reclaimed  and  be  made  available  to  the  owners  of  that 
property. 
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That  the  Newark  and  New  York  Railroad  Company  had 
agreed  with  the  Culvers  to  furnish  enough  earth,  from  the 
excavation  which  they  were  making,  to  fill  the  land  under 
water  to  that  extent  or  more,  in  consideration  of  which 
agreement  the  railroad  company  was  to  have  the  use  of  sev- 
eral acres  of  the  land  of  the  associates  for  their  tracks,  is 
testified  to,  and  no  attempt  made  to  contradict  it.  Certain 
it  is  that  the  existence  of  this  deficiency  must  have  heen 
known  to  the  subscribers  to  the  agreement  of  October,  1866, 
from  the  beginning.  It  appears,  by  a  map  annexed  to  that 
agreement,  that  the  White  and  Wakeman  tract,  and  the 
Vreeland  tract,  each  contained  about  thirty -five  acres,  being 
seventy  acres  in  the  whole,  and  as  early  as  about  1867,  it 
appears  from  the  testimony,  that  the  subscribers  were  aware 
of  the  fact  of  the  existence  of  the  deficiency,  and  some  of 
them  spoke  to  Isaac  B.  Culver  on  the  subject. 

Delos  E.  Culver  testifies  that  it  was  as  late  as  1873  or 
1874  when  he  first  heard  of  any  allegation  that  there  was 
any  deficiency  in  the  quantity  of  the  land.  By  a  letter  of 
his,  dated  May  11th,  1874,  written  to  the  complainants' 
solicitor,  he  expressed  his  willingness  to  enter  into  a  written 
stipulation  with  such  of  that  gentleman's  clients  as  had  not 
settled  the  matter  theretofore,  to  employ  two  surveyors,  who 
should  take  the  deeds  and  measure  the  land,  and  ascertain 
the  deficiency,  if  any,  and  professed  his  willingness  to  pay 
for  one-half  of  it  at  the  rate  of  $1,500  per  acre;  and  he 
added  that  his  brother,  Isaac  B.  Culver,  had  told  him  that 
he  might  make  the  same  offer  for  him.  Isaac  died  on  or 
about  the  21st  of  October,  1875. 

The  reasons  which  are  given  for  the  failure  to  insist  upon 
satisfaction  for  the  deficiency,  and  taking  legal  proceedings 
in  the  premises,  are  not  such  as  to  relieve  the  complainants 
from  the  consequences  of  undue  delay  in  the  prosecution  of 
their  claim.  It  does  not  appear  that  Isaac  B.  Culver  ever 
recoguized  the  claim  at  all,  but,  on  the  other  hand,  accord- 
ing to  the  testimony  of  Mr.  Chaddock,  he  denied  that  there 
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was  any  deficiency,  and  refused  to  recognize  any  liability 
on  that  head,  expressing  his  determination  to  defend  him- 
self in  any  legal  proceedings  which  might  be  brought  by 
Mr.  Pollock  on  that  ground.  At  least  six  years  elapsed 
between  the  time  when  the  money  was  paid  to  the  Culvers 
for  the  price  of  the  land,  and  the  time  of  bringing  this  suit. 
Delos  E.  Culver  swears,  as  before  stated,  that  he  never 
heard  of  any  such  claim  until  1873  or  1874.  He  was  adju- 
dicated a  bankrupt  on  the  23d  of  September,  1873. 

When  it  is  considered  that  this  claim  was  a  mere  money 
demand  against  the  Culvers,  in  respect  of  the  money  paid 
for  the  price  of  land  sold  by  the  acre,  but  deficient  in  quan- 
tity, it  is  obvious  that  the  remedj-  of  the  complainants  was 
at  law.  They  insist,  indeed,  and  such  is  the  frame  of  the 
bill,  that  the  money  paid  by  the  complainants  to  the  Culvers 
was  paid  in  trust,  to  be  devoted  to  the  purpose  of  paying 
the  purchase-money  of  the  land,  and  the  bill  is  filed  against 
the  Culvers  as  trustees,  but  it  is  obvious  that,  in  the  agree- 
ment of  October,  1866,  the  relations  of  trustees  and  <rs/u/s 
que  trust  did  not  exist  between  the  Culvers  and  the  com- 
plainants, but  the  subscribers  to  that  agreement  were  the 
purchasers  of  an  interest  in  the  property  from  the  Culvers 
at  a  fixed  price  ($1,500  an  acre),  and  if  the  latter,  in  selling 
the  property  by  the  acre,  received  from  the  subscribers  to 
the  agreement,  by  misrepresentation  of  the  contents  of  the 
land,  money  which  they  ought  or  would  not  otherwise 
have  received,  an  action  at  law  was  the  appropriate  remedy 
for  the  injury,  and  the  money  might  have  been  recovered 
accordingly. 

The  bill,  though  it  alleges  that  Delos  E.  Culver  has  been 
adjudicated  a  bankrupt,  does  not  allege  that  he  has  acknowl- 
edged his  liability  since  such  adjudication.  The  claim 
must,  in  the  best  light  in  which  it  can  be  viewed,  under  the 
circumstances,  be  rejected  by  this  court  as  a  stale  demand. 
It  should  be  stated,  in  this  connection,  that  Isaac  B.  Culver 
died,  as  has  been  before  shown,  before  any  testimony  was 
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taken  in  this  cause.     The  testimony  of  the   complainants, 

therefore,  became,  by  his  death.,  incompetent  as  against  his 

estate.     Lanning  v.  Lanning,  2  C.  E.  Gr. 

The  hill  will  be  dismissed,  with  costs. 


Amblia  L.  Gilmore  and  others 

v. 
Georgb  F.  Tuttle  and  others. 

A  trust  was  created  to  provide  a  home  for  a  wife  and  her  children  ; 
to  raise  a  specified  sum  by  a  sale  of  certain  lands,  and  "  to  invest  in 
good  securities  "  and  pay  the  income  of  such  sum  to  the  cestuis  que  trust, 
with  power  to  convey  the  homestead  and  "to  change  the  investments 
at  his  (the  trustee's)  discretion  from  one  good  security  to  another"; 
and  providing  that  the  trustee  should  "  not  be  liable  or  responsible  for 
any  other  cause,  matter  or  thing  except  my  own  willful  and  inten- 
tional breaches  of  the  trust.-'  The  trustee  sold  part  of  the  lands, 
taking  therefor  second  mortgages  to  secure  the  bonds  given  for  pur- 
chase-money, by  the  grantee,  a  married  woman,  alleged  to  have  been 
at  that  time  responsible.  The  lands  sold  consisted  of  town  lots,  and 
the  trustee  sold  every  alternate  lot.     It  also  appeared  that  the  trustee 


Note. — In  Rehden  v.  Wesley,  29  Beav.  213,  executors  were  directed  to 
invest  the  residue  in  leasehold  houses,  and,  in  the  meanwhile,  "in  gov- 
ernment stocks  in  the  Bank  of  England,''  to  be  held  in  trust.  Each 
of  them  was  to  be  responsible  for  and  chargeable  with  such  moneys 
only  as  he  should  actually  receive,  and  not  answerable  or  accountable 
for  the  others,  nor  for  loss  from  depositing  with  any  banker.  Two 
executors  proved,  and  one  drew  out  a  deposit  from  testatrix's  bank 
and  deposited  it  in  another  bank,  in  the  joint  names  of  himself  and 
his  co-executor,  on  January  20th,  1856;  on  September  3d,  1856,  the 
latter  bank  failed. — Held,  that  both  were  liable,  notwithstanding  the 
indemnity  clause,  and  also  a  request  by  the  tenant  for  life  to  change 
such  deposit. 

In  Brumridge  v.  Brumridge,  27  Beav.  5,  a  marriage  settlement  con- 
tained a  provision  that  the  trustees  should  be  chargeable  only  for  their 
own  respective  receipts  and  payments,  acts  and  willful  defaults,  and 
not  otherwise  (the  joining  in  receipts  for  form's  sake  notwithstanding)  ; 
that  one  trustee  paying  or  consenting  to  the  payment  of  money  to  a 
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procured  no  appraisement  of  the  value  of  the  premises  mortgaged ; 
did  not  ascertain  for  how  much  they  rented,  and  did  not  himself  think 
they  were  worth  double  the  encumbrances  thereon,  and  that  the  sales 
were  made  without  the  direction  or  approval  of  the  wife. — Held, 

(1)  That  selling  every  alternate  lot  in  such  a  tract,  with  the  inten- 
tion of  benefiting  those  remaining  by  the  subsequent  improvements 
on  those  sold,  was  a  fair  exercise  of  discretion. 

(2)  That  the  trustee  was  liable  for  the  loss  to  the  estate  by  reason  of 
his  taking  the  second  mortgages  for  the  lots  sold,  and  that  the  clause 
above  quoted  in  the  trust  deed  did  not  exonerate  him ;  nor  the  fact 
that  the  trustee,  being  in  doubt  as  to  the  propriety  of  accepting  such 
securities,  consulted  counsel,  who  advised  him  that  such  mortgages 
were  proper  investments  (it  appeared  that  the  trustee,  who  was  him- 
self a  counsellor  at  law,  was  not  satisfied  with  the  investments,  but 
only  intended  that  they  should  be  temporary,  and  had  never  been 
able  since  then  to  convert  them  into  "productive,  absolute  secu- 
rities"); nor  the  fact  that  the  grantee  and  obligor,  when  the  bonds 
were  given,  was  financially  responsible. 

(3)  That  the  proper  measure  of  indemnity  is  the  value  of  the  prop- 
erty at  the  time  of  sale,  with  interest. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  i?.  Wayne  Parker,  for  complainants. 
Mr.  J.  W.  Taylor,  for  defendants. 


co-trustee,  with  a  bona  fide  intent  to  accelerate  the  performance  of  the 
trust,  should  not  be  responsible  for  the  conduct  or  misconduct  of  such 
co-trustee,  nor  answerable  for  his  application  or  misapplication  of  such 
money,  or  any  part  thereof;  nor  for  any  loss  incurred  in  making 
investments  or  depositing  the  funds  in  any  bank  during  the  life-time 
of  the  wife,  by  and  with  her  consent;  nor  for  any  loss  or  damage  in 
or  about  the  execution  of  all  or  any  of  such  trusts  or  powers,  without 
the  respective  willful  default  of  such  trustee  or  trustees.  The  defend- 
ant trustee  denied  his  liability  for  a  loss  caused  by  his  co-trustee, 
because  he  had  taken  only  a  formal  or  nominal  part  in  the  execution 
of  the  trust,  but  he  admitted  that  he  had  signed  some  receipts,  after 
his  co-trustee  had  signed,  which  enabled  such  co-trustee  to  obtain 
part  of  the  funds. — Held,  that  he  was  liable,  and  that  the  indemnity 
clause  did  not  exonerate  him  from  the  consequences  of  any  acts  by 
which  the  fumls  had  been  misapplied. 

In  Brice  v.  Stokes,  11  Ves.  319,  a  will   directed   that  the   executors 
should   not   be  answerable  or  accountable  for  any  loss  which   might 
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The  bill  is  filed  by  Amelia  L.  Gilmore,  late  wife  of  James 
R.  Gilmore,  and  her  infant  son,  for  relief  against  the  defend- 
ant, George  F.  Tuttle,  as  trustee  under  a  declaration  of 
trust  dated  March  2d,  1869.  The  other  defendants,  besides 
the  trustee,  are  the  other  children  of  Mr.  and  Mrs.  Gilmore. 
By  the  declaration  just  mentioned,  it  was  recited  that  a 
separation  had  taken  place  on  the  5th  of  December,  1867, 
between  Mr.  and  Mrs.  Gilmore  (they  were  subsequently 
divorced,  on  her  application,  in  or  about  1871,  and,  within 
a  short  time  thereafter,  Mr.  Gilmore  married  again),  and 
that,  in  pursuance  of  the  terms  and  agreement  for  separa- 
tion, Mr.  Gilmore  and  his  wife,  in  order  to  secure  a  fund 
for  her  and  their  four  children,  on  that  day  (December  5th, 
1867),  conveyed  to  Mr.  Tuttle,  in  fee-simple,  three  tracts  of 
land  in  the  town  of  Orange,  in  this  state,  one  containing 
seventeen  and  thirty-four  one-hundredths  acres,  another  two 
acres  and  seventy  one-hundredths,  and  the  third,  a  lot  of 
fifty  feet  front  by  two  hundred  and  forty  feet  deep. 

The  trust,  in  respect  to  the  property,  was  declared  by 
Mr.  Tuttle  substantially  as  follows :  That  he  held  the 
premises  only  in  trust,  first,  to  raise  and  pay,  within  six 
months  from  the  date  of  the  declaration,  a  specified  sum 
for  counsel  fees  and  legal  expenses  theretofore  incurred  by 


happen,  of  all  or  any  part  of  the  estate,  so  as  such  loss  be  not  through 
their  willful  neglect  or  default;  that  one  should  not  be  answerable  for 
the  acts,  receipts,  payments  or  defaults  of  the  others,  but  each  one 
for  his  own  only.  One  executor,  with  the  consent  of  the  husband  of 
the  cestui  que  trust,  knowingly  permitted  money  to  remain  with  the 
other  executor  on  his  personal  security,  such  money  having  been 
derived  from  a  sale  of  the  testator's  lands,  under  a  power  requiring 
both  executors  to  act. — Held,  that  the  first-named  executor  was  liable 
lor  its  loss. 

In  Sadler  v.  Hobbs,  2  Bro.  C.  C.  lllf.,  the  testator  inserted  in  his  will 
the  common  clause  that  his  executors  should  not  be  liable  for  the  acts 
of  each  other.  Both  executors  joined  in  drawing  bills  of  exchange  for 
£7,000,  and  the  proceeds  were  paid  to  one  of  them,  and  remained  in 
his  hands  for  seven  years,  when  he  became  bankrupt. — Held,  that  the 
other  executor  was  responsible  for  the  amount.  To  the  same  effect  are 
Underwood  v.  Stevens,  1  Meriv.  712 ;  Bone  v.  Cooke,  13  Price  332 ;  Dawson 
v.  Clarke,  18  Ves.  254. 
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Mrs.  Gilmore ;  secondly,  to  raise,  by  the  sale  of  a  specified 
portion  of  the  tract  of  seventeen  acres  and  thirty-four  one- 
hundredths,  or  some  part  thereof  (provided  such  sale  could 
be  advantageously  made),  $12,000  ;  and  if  the  sale  of  that 
part  of  the  tract  should  not  produce  so  much  as  that  sum, 
then,  as  soon  as  an  advantageous  sale  could  be  made,  to 
make  up  the  deficiency  by  a  sale  of  the  other  property 
before  mentioned,  or  some  part  thereof,  and  to  pay  to  Mrs. 
Gilmore  $2,000  of  the  $12,000,  in  cash,  for  her  own  free  use 
and  disposal,  and  to  hold  $10,000  in  trust  for  her  during 
her  life,  and  to  invest  it,  or  some  part  of  it,  in  a  homestead 
for  her,  and,  as  trustee,  to  hold  the  title  of  the  property 
which  might  be  so  purchased,  and  to  invest  in  good  secu- 
rities so  much  of  the  $10,000  as  might  remain  in  his  hands 
after  purchasing  the  homestead,  and  to  pay  to  her  the 
annual  interest  thereof,  he  to  have  power  to  convey  the 
homestead,  if  it  should  seem  desirable,  and,  with  the  $10,000, 
or  any  part  of  it,  to  purchase  another  homestead  if  it  could 
be  done  to  advantage,  and  to  change  the  investments  at  his 
discretion  from  one  good  security  to  another,  provided  that 
in  no  case  the  sum  held  in  trust  and  invested  should  be 
reduced  below  $10,000;  and  to  pay  over,  from  time  to  time, 
to  Mrs.  Gilmore,  for  her  own  free  use  and  disposal,  the 


In  Pride  v.  Fooks,  2  Beav.  430,  the  trustee  was,  by  the  will,  to  be  only 
accountable  for  losses  happening  through  his  willful  neglect  and  mis- 
conduct. The  will  directed  him  to  invest  in  consols,  instead  of  which 
he  invested  on  a  mortgage  of  real  estate. — Held,  that  he  was  liable  for 
whatever  amount  of  consols  the  fund  paid  into  his  hands  would  have 
brought  on  that  day,  together  with  the  accumulations. 

In  Dix  v.  Burford,  19  Beav.  409,  a  mortgage  of  £400  was  given  to  two 
executors  in  trust  to  pay  the  income  to  A.  for  life,  and,  at  A.'s  death, 
to  distribute  the  principal,  with  the  clause  that  they  should  be  charge- 
able only  for  their  respective  receipts,  payments,  acts  and  willful 
defaults.  One  executor  received  the  £400  during  the  life-time  of  A., 
and  misapplied  it,  continuing  the  payment  of  the  interest,  however, 
to  A. — Held,  that  the  other  executor  was  not  exonerated  by  the  indem- 
nity clause,  which  covered  only  any  depreciation  in  the  mortgaged 
premises,  or  inability  in  the  mortgagor  to  pay,  and  not  neglect  to  take 
steps  necessary  to  secure  the  fund. 

In  Miles  v.  Guy,  4  You.  &  Coll.  571,  1  Mac.  &  G.  422,  under  a  will  con- 
taining a  similar  clause,  and  appointing  three  executors,  A.,  B.  and  C, 
to  hold  the  estate  as  trustees,  with  directions  to  get  in  testator's  book 
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increase,  if  any  there  should  be,  of  the  $10,000  realized  from 
the  investment  or  investments,  and,  on  her  death,  to  hold 
the  $10,000  so  invested,  in  trust  for  Amelia  L.  Gilmore,  the 
daughter  of  Mr.  and  Mrs.  Gilmore,  with  certain  limitations 
and  gifts  over,  set  forth  in  the  declaration;  and,  thirdly,  if 
any  money  arising  from  the  sale  or  sales  of  real  estate  before 
mentioned  should  remain  in  the  hands  of  the  trustee,  or  if 
any  of  the  real  estate  should  remain  unsold  after  raising 
the  $12,000  with  interest,  from  the  date  of  the  declaration 
of  trust,  after  paying  all  taxes,  assessments  and  expenses, 
and  after  fulfilling  the  trust  declared  in  the  first  and  fourth 
sections  of  the  instrument,  then  to  hold  the  surplus  money 
and  the  residue  of  the  real  estate  in  trust  for  the  benefit  of 
the  sons  of  Mr.  and  Mrs.  Gilmore  and  the  issue  of  any 
deceased  son,  and  to  sell  that  real  estate  when  the  youngest 
of  the  sons  should  reach  the  age  of  twenty-one,  or  as  soon 
thereafter  as  an  advantageous  sale  could  be  effected,  and  to 
sell  it,  or  any  part  of  it,  before  the  time  when  the  youngest 
of  the  sons  should  reach  majority,  if  it  should  seem  best  so 
to  do,  provided  Mr.  Gilmore  should  give  his  consent;  and 
to  divide  the  sum  of  $15,000,  if  so  much  should  be  realized, 
and,  if  not,  then  so  much  as  the  amount  should  be,  in  equal 
parts,  among  the  sons  of  Mr.  and  Mrs.  Gilmore,  the  issue 


debts  and  securities  not  approved  by  them,  they  all  proved,  but  B.  and 
C.  left  the  management  of  the  trust  to  A.,  who  was  an  attorney  in  great, 
credit,  and  had  been  entrusted  by  the  testator  with  large  sums  of 
money,  amounting,  at  testator's  death,  to  £10,000.  secured  by  A.'s 
notes  and  receipts  ;  B.  and  C.  never  took  any  steps  to  enforce  pay- 
ment of  this  sum  from  A.,  who,  six  years  after  testator's  death,  became 
bankrupt. — Held,  that  by  proving  the  will,  both  B.  and  C.  became  liable 
to  make  good  the  loss  occasioned  by  A.'s  bankruptcy. 

In  WUkins  v.  Hogg,  3  Giff.  116,  besides  the  ordinary  indemnity  clause, 
this  followed:  "And  particularly  that  any  trustee  who  shall  pay  over  to 
his  co-trustee,  or  shall  do  or  concur  in  any  act  enabling  his  co-trustee 
to  receive  any  moneys  for  the  general  purposes  of  my  will,  or  for  any 
definite  purpose  authorized  by  my  will,  shall  not  be  obliged  to  see  to 
the  due  application  thereof,  nor  shall  such  trustee  be  subsequently 
rendered  responsible  by  any  express  notice  or  intimation  of  the  actual 
misapplication  of  the  same  moneys."  The  three  executors  were 
directed  to  effect  an  insurance  of  £4,000  on  the  life  of  one  S.,  for  the 
benefit  of  S.'s  children.  They  did  so  in  1854,  and  on  her  death,  in 
1857,  the  sums  due  on  the  policies  were  paid  to  one  of  them,  the  others 
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of  any  deceased  son  to  take  the  share  which  its  parent 
would  have  had  if  living;  and  if  more  than  $15,000  should 
be  so  realized,  then  to  hold  the  excess  in  trust  for  and  to 
divide  it  equally  among  the  four  children  of  Mr.  and  Mrs. 
Gilmore,  with  substitution  of  the  issue  of  any  deceased  child 
for  its  parent;  and,  fourthly,  in  case  Mr.  Gilmore  should 
not  pay  to  Mrs.  Gilmore  a  specified  sum,  on  the  first  of 
each  month,  for  the  support  of  each  of  their  children  so 
long  as  the  children  should  reside  with  their  mother,  or 
elsewhere  away  from  their  father  with  his  consent,  accord- 
ing to  the  provisions  of  the  agreement  of  separation,  the 
trustee  was  to  supply  the  deficiency  out  of  such  surplus 
fund  belonging  to  the  children  as  might  be  in  his  hands, 
and  to  mortgage  or  sell,  at  his  discretion,  so  much  of  the 
real  estate  remaining  unsold  and  held  in  trust  to  make  up 
the  arrears,  provided  that  that  should  be  done,  if  possible,  in 
such  a  way  as  to  produce  no  inequality  between  the  shares 
of  the  children.  The  deed  contained,  also,  the  following 
provision : 

"  And,  lastly,  it  is  understood  and  agreed,  as  a  condition  of  the 
trust  hereby  assumed  and  declared,  that  I,  the  said  George  F.  Tuttle, 
shall  not  be  liable  or  responsible  for  any  other  cause,  matter  or  thing, 
except  my  own  willful  and  intentional  breaches  of  the  trust  herein 
expressed  and  contained." 


alleging  that  they  permitted  him  to  receive  the  sum,  on  the  distinct 
understanding  that  he  was  to  deposit  it  forthwith  in  a  designated 
bank,  in  the  joint  names  of  the  three  trustees  ;  that  he  informed  them 
that  he  had  done  so,  but,  in  fact,  had  appropriated  it  to  his  own  use. 
On  a  suit  by  the  children  of  S., — Held,  that  the  co-executors  were  not 
liable,  coming  directly  under  the  above-stated  clause.  See,  also,  West- 
ley  v.  Clarke,  1  Eden  857,  a  case  disapproved,  however,  in  Sadler  v. 
Ilobbs,  2  Bro.  C.  C.  114- 

In  Ames  v.  Armstrong,  106  Mass.  15,  a  testator  directed  that  the  judge 
of  probate  should  not  require  any  sureties  of  his  executors,  either  in 
that  capacity  or  as  trustees.  Under  the  statute,  they  gave  a  joint  and 
several  bond  without  sureties. — Held,  that  one  was  liable  thereon  for 
the  acts  of  the  other  in  appropriating  to  his  own  use  the  proceeds  of 
sale  of  certain  bank  stocks  and  coupons.  And,  see,  the  cases  cited 
therein  as  to  liabilities  on  such  bonds,  and,  also,  Braxton  v.  Albert,  25 
Ind.  82;  South  v.  Hoy,  3  Mon.  88;  Hughlett  v.  Hughlett,  5  Humph.  458; 
Clark  v.  ATiles,  42  Miss.  460  ;  Edes  v.  Garey,  46  Md.  24;  Perry  v.  Campbell, 
10  W.  Va.  228. 
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By  writing,  signed  and  sealed  by  them',  upon  the  deed, 
Mr.  and  Mrs.  Gilmore  declared  that  they  had  read  the 
declaration  of  trust,  and  approved  of  its  terms  and  con- 
ditions. 

The  bill  avers  and  charges  that  the  raising  of  $12,000, 
with  interest  from  the  date  of  the  declaration  of  trust,  by 
sale  of  the  property,  or  part  of  it,  and  the  payment  thereout 
of  $2,000  to  Mrs.  Gilmore,  with  interest,  and  the  investment 
of  the  remainder  of  $10,000  for  her  for  life,  the  payment  to 
her  of  the  income  thereof,  and  the  raising  and  payment  to 
her  of  the  sum  allowed  for  each  of  the  children  residing 
away  from  their  father,  as  mentioned  in  the  fourth  section 
of  the  declaration  of  trust,  were,  by  the  terms  of  the  decla- 
ration, made  the  first  and  paramount  duties  of  the  trustee. 
It  states,  also,  that  all  the  management- of  the  trust  was  left 
by  Mrs.  Gilmore  entirely  to  the  trustee,  and  that  she  has 
received  from  him  certain  sums  of  money  over  the  82,000, 
and  part  of  the  income  of  the  residue,  and  part  of  the  sum 
due  her  for  the  maintenance  of  the  children,  irregularly  up 
to  two  years  before  the  tiling  of  the  bill,  when  the  arrears 
had  accumulated  to  over  $1,200,  and  that,  about  June,  1871, 
the  trustee  gave  her  possession  of  the  house  where  she  now 
resides,  which  he  had  purchased  as  the  homestead,  as  the 
bill  states,  at  an  expense  of  §3,700,  subject  to  a  mortgage 
of  $600  thereon. 


In  Mordecai  v.  Boylan,  6  Jones  Eq.  366,  four  executors  were  appointed, 
three  living  in  North  Carolina  and  one  in  Mississippi.  No  security  was 
to  be  required  of  them,  and  they  were  not  to  be  liable  for  the  acts, 
negligences  and  omissions  of  each  other.  One  executor,  the  plaintiff, 
qualified  in  North  Carolina,  and  the  one  in  Mississippi  qualified  there. 
The  estate  was  very  large,  consisting  of  lands  in  both  the  states  named, 
and  bonds  &c.  from  debtors  in  both  states.  The  assets  in  North  Car- 
olina were  not  sufficient  to  satisfy  all  the  pecuniary  legacies. — Held, 
that  the  executor  in  North  Carolina  was  not  obliged  to  take  out  letters 
in  Mississippi,  to  collect  debts  &c,  there,  because  one  executor,  resi- 
dent there,  was  presumably  nominated  for  that  express  purpose  ;  anil 
that  this  presumption  was  aided  by  the  fact  that  they  were  excused 
from  all  responsibility  for  each  other's  acts. 

A  provision  in  a  deed  of  assignment  for  the  benefit  of  creditors,  that 
the  assignees  shall  not  be  held  liable  for  any  losses,  insolvency  or 
defaults  that  shall  happen  in  the  execution  of  the  trust,  unless  in  case 
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The  bill  alleges  that  the  complainants  have  discovered 
that,  previous  to  the  end  of  the  year  1872,  the  trustee  had 
made  conveyances  of  parts  of  the  property  mentioned  in 
the  declaration  of  trust,  as  follows:  First — A  part  to  Den- 
nis Kennelly  and  others,  by  deed  dated  June  3d,  1868,  for 
a  consideration  of  $619.  Second — To  Amelia  B.  Gilmore, 
the  then  wife  of  Mr.  Gilmore,  ten  tracts,  for  a  consideration 
of  $18,000,  by  deed  dated  August  28th,  1871.  Third— Two 
other  tracts  to  her,  by  deed  dated  March  4th,  1872. 
Fourth— Nine  lots  to  her,  by  deed  dated  May  5th,  1872, 
for  a  consideration  of  $6,472.76.  Fifth— Another  lot  to 
her,  by  deed  dated  August  28th,  1871,  for  a  consideration 
of  $500. 

The  bill  states  that,  with  the  exception  of  the  sums  paid 
•  over  to  Mrs.  Gilmore,  the  complainant,  as  before  men- 
tioned, the  whole  of  the  consideration  of  those  deeds  was, 
from  time  to  time,  accepted  by  the  trustee  in  second  mort- 
gages, wmich  have  since  proved  utterly  worthless,  and  is 
entirely  lost,  while  the  lands  have  long  been  in  the  hands 
of  honest  purchasers,  against  whom  no  lien  for  the  pur- 
chase-money could  be  enforced  ;  that  the  lots  so  sold  were 
taken  out  of  the  property  in  such  manner  as  to  leave  the 
balance  of  the  tract  in  small  parcels,  which  are  almost 
valueless  at  the  present  time,  or  in  any  event  or  manner, 
unless  the  whole  neighborhood  were  improved  and  built  up 
in  such  small  lots.  It  states,  also,  that  the  sales  and  the 
receipt  of  the  consideration  moneys  in  worthless  securities, 
were  entirely  without  the  knowledge,  assent  or  consent  of 
the   complaiuants,  and   that  they  had  nothing  to  do  with 


of  willful  negloct  of  duty  or  want  of  proper  care  and  fidelity  on  their 
part,  does  not  alter  their  responsibility  [Hennesy  v.  Western  Bank,  6  W. 
A  S.  300  ;  Gordon  v.  Cannon,  IS  Gratt.  387 ;  Ashurst  v.  Martin,  9  Porter 
566  ;  Whipple  v.  Pope,  33  III.  334-  See  O' Fallon  v.  Polk,  13  Mo.  262)  ; 
although,  in  some  cases,  such  provision  lias  been  held  to  avoid  the 
deed,  because  restrictive  of  the  assignee's  legal  duty  and  liability 
{Litchfield  v.  White,  3  Sand/.  545,  7  X.  Y.  438  ;  Metcalf  v.  Van  Brunt,  37 
Barb.  621;  Olmsteadx.  Herrick,  1  E.  P.  Smith  310;  Hutchinson  v.  Lord, 
1  Wis.  287 ;  True  v.  Congdon,44  N.  J  I.  48;  but  see  Jacobs  v.  Allen,  18 
Barb.  549;  Baldwin  v.  Peet,  22  Tec.  70S).— .Rep. 
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them,  and  that  those  sales  for  such  considerations  were  not 
proper  or  legal,  and  are  breaches  of  the  trust  set  forth  in 
the  declaration  of  trust,  and  that  the  trustee  is  accountable 
in  this  court  for  such  moneys  as  have  been  so  lost  by  him 
in  those  sales.  It  states,  also,  that  the  remainder  of  the 
lands  are  encumbered  with  taxes  which  hav>e  not  been 
paid  by  the  trustee,  and  that  they  ought  to  be  sold  in  whole 
or  in  part  for  the  purpose  of  the  trust. 

The  bill  prays  an  answer,  and  that  the  trustee  may  set 
forth  a  just  and  true  account  of  all  his  dealings  with  the 
trust  property,  and  that  it  may  be  decreed  that  the  sales 
and  transactions  mentioned  and  complained  of  in  the  bill 
were  improper  and  illegal,  and  that  the  trustee  is  account- 
able for  them,  and  that  he  may  be  decreed  to  account,  as 
trustee,  in  this  court,  for  and  pay  over  all  moneys  which 
have  been  so  lost,  and  the  loss  and  damage  to  the  trust 
estate,  and  to  come  to  an  account  of  all  moneys  or  property 
for  which  he  is  accountable  as  trustee,  and  to  pay  to  the 
complainant  Mrs.  Gilmore  all  arrears  due  her  for  interest 
or  support  of  the  children,  and  that  a  proper  decree  may  be 
'made,  upon  the  accounting,  by  this  court,  for  the  enforce- 
ment and  fulfillment  of  the  trusts  by  the  trustee,  or  some 
other  proper  trustee,  to  be  appointed  by  the  court,  and  that 
the  complainants  may  have  other  and  further  relief,  and 
especially  that,  if  it  be  thought  advisable,  a  sufficient  por- 
tion of  the  remainder  of  the  lands  be  sold,  by  order  of 
the  court,  to  make  up  such  sums  as  to  this  court  it  seems 
equitable  should  be  made  up. 

The  trustee,  by  his  answer,  admits  the  execution  by  him 
of  the  declaration  of  trust,  and  that  he  entered  upon  the 
execution  of  the  trust  accordingly,  and  that  he  has  sold  the 
property  in  question,  stated  in  the  bill,  to  Dennis  and 
Michael  Kennelly  and  Mrs.  Amelia  B.  Gilmore,  and  alleges 
that  he  has  received  all  of  the  consideration  for  the  convey- 
ances to  the  Kennellys  in  cash,  and  charged  himself  there- 
with as  trustee,  and  expended  it  in  payments  required  to  be 
made  by  him  under  the  declaration  of  trust;  and  that  the 
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tracts  secondly  and  thirdly  described  in  the  declaration  of 
trust,  still  remain  in  his  possession  undisposed  of.  As  to 
the  land  sold  to  Mrs.  Amelia  JB.  Gilmore,  he  states  that  the 
complain'ant  Mrs.  Gilmore  was  urgent  that  he  should  make 
some  sale  in  order  to  produce  the  fund  of  §10,000;  that  he 
had  made  an  effort  to  make  a  sale,  but  the  property  had 
not,  at  the  auction,  brought  such  a  price  as  was  satisfactory 
to  Mr.  Gilmore;  that,  subsequently,  Mr.  Gilmore  applied  to 
him  and  requested  him  to  sell  certain  portions  of  the  tract 
of  seventeen  acres  and  thirty-four  one-hundredths,  to  his 
then  wife,  Mrs.  Amelia  B.  Gilmore,  the  sales  to  be  made  in 
the  plots  or  tracts  in  which  they  were  subsequently,  in  fact, 
made ;  that  plan,  which  was  after  the  manner  of  sale  in  alter- 
nate lots,  being  suggested  because  the  improvements  which 
the  grantee  was  expected  to  put  upon  the  property  would 
enhance  the  salable  value  of  what  remained  unsold;  that 
the  trustee  at  first  objected  to  the  sale,  because  it  was  unnec- 
essary to  sell  so  much  in  order  to  produce  the  fund  of 
§10,000,  and  that,  thereupon,  Mr.  Gilmore  complained  to 
him  of  the  refusal  as  being  prejudicial  to  the  interests  of 
the  trust  and  the  beneficiaries  thereunder;  to  the  force  of 
which  considerations  the  trustee  at  length  yielded  and  con- 
sented to  make  the  sales;  that  when  Mr.  Gilmore  and  his 
present  wife  proposed  good  security  for  the  consideration 
money  of  the  conveyances  by  the  bonds  and  mortgages, 
which  he,  on  the  delivery  of  the  deeds  therefor  -did  receive, 
the  trustee  had  doubts  as  to  the  propriety  of  receiving  the 
securities  thus  offered,  and  applied  to  a  counsellor  at  law  of 
this  state,  of  long  standing,  and  of  much  experience  in  legal 
matters,  as  his  counsel,  and  asked  his  opinion  as  to  whether 
he  should  accept  the  securities  proposed,  and  the  counsel, 
after  being  fully  informed  as  to  all  the  facts,  and  that  the 
mortgages  which  were  offered  to  the  trustee  for  the  consid- 
eration of  the  conveyances  were  second  to  other  mortgages 
on  the  same  property,  advised  the  trustee  that  such  seeuri- 
ties  would  be  a  sufficient  and  proper  investment  for  him,  as 
trustee,  to  make,  and  that  thereupon  he  delivered  the  deeds 
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and  took  the  bonds  and  mortgages  therefor,  which  lie  still 
holds;  that  at  the  time  he  had  been  informed,  and  believed, 
that  the  grantee,  Amelia  B.  Gilmore,  was  possessed  of  a 
large  amount  of  property,  and  was  reputed  to  be  of  large 
means;  and  he  also  avers  that,  in  making  the  sales  to  her, 
he  was  actuated  solely  by  a  desire  to  do  the  best  in  his 
power  for  the  trust  estate  in  his  hands,  and  for  the  benefit 
of  those  interested  therein,  and  that  he  has  derived  no  per- 
sonal benefit  whatever  therefrom ;  and  he  submits,  in  view 
of  all  the  facts,  that  in  making  those  sales  he  is  not  justly 
or  equitably  chargeable,  liable  or  responsible  for  any  "  will- 
ful and  intentional"  breaches  of  the  trust. 

On  the  hearing,  the  liability  which  it  is  sought  to  estab- 
lish in  this  suit  was  put  upon  two  grounds  only:  one,  the 
manner  in  wThich  the  sales  of  the  lots  on  the  tract  of  seven- 
teen and  thirty-four  one-hundredths  acres  had  been  made, 
and  the  other  the  character  of  the  securities  taken  as  con- 
sideration for  the  sales  to  Mrs.  Amelia  B.  Gilmore.  As  to 
the  first,  it  does  not  appear  that  there  was  any  want  of  dis- 
cretion on  the  part  of  the  trustee  in  so  making  the  sales. 
No  witness  is  produced  who  testifies  that  such  a  method  is 
injurious  to  the  property,  and  there  is  reason  to  assume 
that,  in  view  of  the  fact  that  it  was  proposed  to  sell  the 
property  in  building  lots,  for  improvement,  that  that 
method  was  not  only  unobjectionable,  but  the  most  advan- 
tageous that  could  have  been  adopted  under  the  circum- 
stances. At  all  events  it  was  a  fair  subject  for  the  discretion 
of  the  trustee,  and  he  appears  to  have  exercised  his  discre- 
tion in  regard  to  it,  fairly. 

As  to  the  second  ground  :  It  appears  clearly  that,  by  the 
sales  to  Mrs.  Amelia  B.  Gilmore,  a  large  part  of  the  tract  of 
seventeen  and  thirty-four  one-hundredths  acres  was  almost 
entirely  lost  to  the  estate.  Out  of  all  the  securities  (they 
were  all  second  mortgages)  taken  for  the  consideration 
thereof,  only  §1,000  were  realized  by  the  trustee,  and  that 
money  was  obtained  by  the  assignment  of  one  of  the  mort- 
gages.    For  the  rest  nothing  was  realized,  the  first  mort- 
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gages  having  been  foreclosed,  and  the  properties  producing 
at  the  sale  nothing  for  the  second  mortgages.  The  bonds, 
too,  are  worthless,  the  obligors  therein,  Mr.  and  Mrs.  Gil- 
more,  being  utterly  insolvent.  The  counsel  for  the  trustee 
insists  that,  under  the  provision  of  the  declaration  of  trust 
that  the  trustee  shall  not  be  liable  or  responsible  for  an- 
other cause,  matter  or  thing,  except  his  own  willful  and 
intentional  breaches  of  the  trusts,  the  trustee  ought  not, 
under  the  circumstances  of  the  case,  to  be  held  responsible 
for  the  loss  so  incurred  by  the  trust  estate,  especially  since 
the  trustee,  having  doubts  about  the  propriety  of  accepting 
the  mortgages  for  the  consideration  of  the  conveyances, 
acted  upon  the  advice  of  counsel,  who  was  fully  informed 
of  all  the  facts. 

It  appears,  by  the  testimony  of  the  trustee,  that  the  com- 
plainant Mrs.  Gilmore  did  not  know  of  the  sales  in  ques- 
tion ;  that  she  never  made  any  request  that  they  should  be 
made,  though  she  did  make  requests,  in  general,  that  sales 
should  be  made  of  the  property  to  raise  the  $10,000.  He 
says  he  did  not  inform  her  that  he  had  made  those  sales 
until  after  the  deeds  were  passed,  and,  indeed,  that  that  was 
the  fact  in  regard  to  nearly  all  the  sales  which  he  made.  He 
says,  also,  that  at  the  time  of  the  transaction  of  the  sales  to 
Mrs.  Amelia  B.  Gilmore,  he  had  very  considerable  doubts 
about  them,  and  spoke  to  a  lawyer,  who  was  acting  as  his 
adviser;  that  the  latter  told  him,  as  his  counsel,  that  the 
securities  which  were  offered  to  him  (the  second  mortgages) 
were  proper  securities — proper  investments  ;  that  the  inten- 
tion at  the  time  was,  that  this  (the  accepting  of  second 
mortgages)  would  be  a  mere  temporary  matter,  and  that 
productive,  absolute  securities  were  to  be  speedily  substi- 
tuted for  those  which  he  was  asked  to  accept;  that  he 
endeavored  for  some  time  to  get  those  securities,  but  never 
succeeded,  and  that  the  crash  of  1873  came,  and  after  that 
it  was  utterly  impossible  to  get  any  change  of  the  securities 
at  all.  To  the  question,  whether  his  counsel  told  him  that 
second  mortgages  were  legal  investments  of  trust  funds,  he 
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answers  that  the  latter  did  not  say  so  in  so  many  words, 
that  they  were  a  proper  investment;  that  Mrs.  Amelia  B. 
Gil  more  was  possessed  of  a  large  amount  of  property,  and 
that  her  bond  was  worth  a  good  deal.  To  the  further  ques- 
tion, whether  he  did  not  (being  a  counsellor  at  law  himself) 
know  at  the  time  that  it  was  not  legal  for  a  trustee  to  invest 
trust  funds  in  any  but  a  certain  class  of  securities,  which  do 
not  include  second  mortgages,  he  answers,  "  No,  under 
the  circumstances.  There  were  circumstances  under  which 
they  were  bought  such  as  to  make  me  regard  them  proper, 
under  the  advice  of  counsel."  It  appears,  also,  by  his  testi- 
mony, that  he  did  not  procure  formal  appraisements  of  the 
values  of  the  property  to  be  made,  when  he  took  the  mort- 
gages ;  that  he  did  not  think  they  were  worth  double  the 
amount  of  the  encumbrances,  and  does  not  think  that  he 
found  out  at  the  time  for  how  much  the  properties  were 
rented.  He  also  says  that  his  information  and  belief  as  to 
the  security  afforded  by  the  bonds  and  mortgages,  that  it 
was  sufficient  for  the  money  invested  in  them,  was  based 
partly  on  the  advice  of  his  lawyer  in  that  respect.  He  also 
says  that  all  the  properties  upon  which  the  mortgages  were, 
were  improved  and  built  upon  with  dwelling-houses,  and 
that  they  were  all  worth  more  than  the  amount  of  the 
mortgages  upon  them,  respectively,  as  real  estate  was  then 
valued,  according  to  the  best  of  his  judgment  and  informa- 
tion at  the  time,  and  that  he  had  regard  to  the  responsibility 
of  the  security  afforded  by  the  bonds. 

AVhether  this  transaction  be  considered  as  a  sale  of  trust 
property  for  second  mortgages  for  payment,  or  as  an  invest- 
ment of  trust  funds,  the  liability  of  the  trustee  cannot  be 
doubted.  The  indemnity  clause,  to  which  reference  has 
been  made,  providing  that  the  trustee  is  not  to  be  liable  or 
responsible  for  any  other  cause,  matter  or  thing,  except  his 
own  willful  and  intentional  breach  of  the  trust,  will  not 
exonerate  him  from  the  consequences  of  a  breach  of  his  trust. 
Mill  on  Trustees  31JH  383 ;  Mueklow  v.  Fuller,  Jacob  198 ; 
Langston  v.   Ollivant,   Cooper  33;  Fenwick  v.    Greenwell,  10 


624  CASES  IN  CHANCERY.  [32  Eq. 

Gilmore  v.  Tuttle. 

Beav.  1^12 ;   Drosier  v.   Brereton,  15  Beav.  221;    Crane  v. 
Hearn,  11  C.  E.  Gr.  378. 

In  Drosier  v.  Brereton,  a  farmer  became  bankrupt,  and 
two  friends,  in  order  to  assist  his  family,  purchased  the 
stock  and  crops  from  his  assignees,  and  continued  to  carry 
on  the  business  at  their  own  risk  and  expense,  and  sold  off 
the  stock,  and,  in  consequence  of  a  fortunate  harvest, 
realized  a  profit  of  about  £1,400,  which  they  invested  in 
several  mortgages;  subsequently  they  executed  a  deed,  by 
which  they  agreed  and  admitted  that  they  would  stand  pos- 
sessed of  the  sum  of  £1,000  on  trust,  to  invest  it  in  the 
funds  or  on  "  real  securities,"  and  receive  the  dividends 
and  pay  the  same  to  the  bankrupt  and  his  wife,  for  life,  and 
afterwards  pay  the  capital  to  their  children.  The  deed  con- 
tained a  proviso,  that  it  was  "  declared  and  agreed  that  the 
trustees  should  be  chargeable  ou\y  for  such  moneys  as  they 
should  actually  receive,  notwithstanding  their  signing  any 
receipt  for  the  sake  of  conformity,  and  that  any  one  of  them 
should  not  be  answerable  for  the  other  of  them,  or  for  the 
acts,  receipts,  payments,  neglects  or  defaults  of  the  other 
of  them,  but  each  for  his  own  acts  &c.  respectively,  and  that 
they,  respectively,  should  not  be  answerable  for  any  banker 
&c,  nor  for  the  rise  or  fall  in  the  prices  or  value  of  stocks,  or 
the  insufficiency  or  deficiency  in  the  title  or  value  of  any 
security  or  securities,  stocks  or  funds  in  or  upon  which  the 
trust  moneys  or  any  part  thereof,  should  be  placed  out  or 
invested,  nor  for  any  other  misfortune,  loss  or  damage 
which  might  happen  in  the  execution  of  the  trust,  or  in 
relation  thereto,  except  the  same  should  happen  by  or 
through  their  own  willful  default,  respectively."  They 
loaned  the  trust  moneys  on  a  second  mortgage  on  house 
property  greatly  out  of  repair,  and  the  principal  part  was 
lost.  It  was  held  that  they  were  liable  as  for  a  breach  of 
trust,  notwithstanding  the  indemnity  clause,  and  that  it 
made  no  difference  how  the  trust  was  created,  whether  it 
was  for  a  valuable  consideration,  or,  as  in  that  case,  by  the 
voluntary  gift  of  the  trustees  themselves. 
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In  Fenwick  v.  Greenwell,  by  marriage  settlement,  it  was 
covenanted  and  agreed  that  £5,000  consols,  part  of  the 
wife's  property,  should  be  transferred  to  trustees  upon  cer- 
tain trusts  for  the  husband,  wife  and  children.  At  the  time 
of  the  settlement,  a  sum  of  £4,946  was  standing  in  the 
name  of  the  wife.  The  trustees  took  no  steps  to  enforce  a 
transfer,  and  it  was  sold  out  and  misapplied  by  the  husband. 
There  was  an  indemnity  clause  that  they  should  not  be 
liable  for  "any  casual  or  involuntary  loss  without  their 
willful  default,  but  for  such  moneys  only  as  should  actually 
come  to  their  hands."  It  was  held  that  they  were  personally 
responsible  for  the  loss. 

In  Muc/dow  v.  Fuller,  there  was  an  indemnity  clause 
declaring  that  the  trustees  were  to  be  chargeable  with  or 
accountable  for  such  moneys  only  as  the}7  should  actually 
receive,  and  not  to  be  answerable  or  accountable  for  each 
other,  but  each  for  his  own  acts,  receipts,  payments,  neglects 
or  defaults  on!}-,  and  not  for  any  moneys  for  wdiich  they 
should  join  in  any  transfer,  or  sign  any  receipt  for  conform- 
ity; and  they  were  not  to  be  answerable  for  any  banker 
with  whom  they  might  deposit  the  trust  moneys,  or  for  any- 
other  loss,  unless  it  should  happen  through  their  willful 
default.  It  wTas  held  that  that  clause  did  not  exonerate  one 
of  the  trustees  (there  were  two)  from  the  loss  occasioned  by 
a  debt,  due  from  the  other,  having  been  suffered  to  remain 
outstanding  until  it  was  lost.  The  lord  chancellor  said  in 
that  case :  "  The  question  is,  whether,  looking  at  the  con- 
tents of  the  will  (the  trust  was  created  by  will),  and  at  his 
(the  trustee's)  having  proved  it,  he  has  not  involved  himself 
in  a  liability  that  he  had  no  conception  of.  I  cannot  but 
think  it  most  dangerous  to  lay  it  down  that,  with  sucli  a 
clause  as  this,  he  can  prove  the  will,  and  then  say  that  some 
one  else  shall  perform  the  trusts." 

In  Langston  v.  Ollivant,  there  was  an  indemnity  clause 
declaring  that  the  trustees  should  not  be  answerable  for  any 
loss  which  might  happen  without  their  willful  neglect  or 
default.     The  trust  was  created  by  the  will  of  a  father,  who 
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left  a  legacy  of  £1,000  to  his  daughter,  and  £500  to  the 
defendants,  the  trustees,  in  trust,  to  place  the  same  out  upon 
real  or  personal  security  as  should  be  thought  good  and 
sufficient,  to  the  use  of  his  daughter  for  life,  and,  afterwards, 
to  and  amongst  her  children.  On  the  marriage  of  his 
daughter,  the  trustees  lent  to  her  husband  the  amount  of 
the  legacy  of  £500,  on  his  bond,  and,  at  the  same  time,  lent 
him  £600  of  their  own  money,  on  the  same  security.  It 
appeared  that  the  husband,  at  the  time  of  his  marriage,  and 
of  the  making  of  the  loans,  was  a  trader  in  good  credit  and 
circumstances,  and  that  it  was  not  until  some  years  after- 
wards that  he  failed.  Though  in  that  case  the.  trustees 
had  the  power  of  loaning  upon  personal  security,  given  to 
them  by  the  will,  and  there  was  a  clause  of  indemnity  in 
case  of  loss,  and  there  was  the  strongest  evidence  of  their 
belief  in  the  sufficiency  of  the  security  in  their  loaning 
their  own  money  upon  it,  it  was  held  that,  under  the  cir- 
cumstances, they  were  liable  for  the  loss. 

In  the  case  in  hand,  a  very  considerable  and  valuable 
portion  of  the  trust  estate  was  sold  and  the  price  invested 
in  second  mortgages,  and  the  consideration  for  the  convey- 
ances has  been  entirely  lost,  and  the  property  is  lost  to  the 
trust  estate.  The  trustee  was  aware,  when  he  made  the 
investments,  of  the  requirement  of  the  declaration  of  trust, 
that  his  investments  should  be  made  on  good  securities,  and 
he  knew  what  the  law  demanded  of  him  in  that  respect. 
He  had  doubts  as  to  the  propriety  of  the  investments.  He 
says  he  had  "very  considerable  doubts"  about  it,  and, 
though  he  was  advised  by  his  counsel  that  the  securities 
which  he  took  were  proper  investments,  he  was  not  himself 
satisfied  with  them,  but  intended  that  they  should  be  merely 
temporary,  and  that,  to  use  his  own  language,  "productive, 
absolute  securities"  should  be  speedily  substituted  for  them. 
The  financial  panic  frustrated  this  design.  He  contem- 
plated no  fraud,  but,  nevertheless,  he  has  involved  himself 
in  liability,  and  it  is  incumbent  on  him  to  make  good  the 
loss  which  has  been  sustained.     In  accepting  the  trust,  lie 


5  Stew.]  MAY  TERM,  1880.  02' 

Vail  v.  Newark  Savings  Institution. 


assumed  the  control  and  management  of  the  trust  property 
according  to  law,  and  it  was  committed  to  him  in  the  con- 
fidence  that  he  would  observe  the  reasonable  requirements 
of  the  law  in  managing  it. 

But  it  is  insisted,  by  his  counsel,  that,  if  he  is  liable,  the 
measure  of  indemnity  to  the  trust  estate  will  be  the  value 
of  the  property  at  this  time.  When  it  is  considered  that 
there  is  no  sale  for  it  now,  owing  to  the  depressed  condition 
of  the  real  estate  market  consequent  upon  the  revulsion, 
and  that  there  was  an  active  demand  for  it  at  a  high  price 
at  the  time  when  the  trustee  sold  it,  it  is  manifest  that  such 
a  rule  would  be  unjust  to  the  cestuis  que  trust.  The  measure 
of  indemnity  is  the  value  of  the  property  at  the  time  when 
it  was  wold,  and  the  trustee,  while  he  should  pay  interest 
upon  that  value,  should,  of  course,  have  allowance  for  any 
moneys  which  he  may  have  paid  on  account  of  the  consid- 
eration, whether  collected  upon  the  mortgages  or  otherwise. 


Amanda  O.  Vail  and  others 

V. 

The  Newark  Savings  Institution. 

The  charter  of  a  savings  bank  authorized  it  to  accept  and  execute 
any  trusts  committed  to  such  bank,  by  any  person,  by  will  or  other- 
wise, or  by  order  of  any  court.  Under  a  family  agreement,  $25,000 
were  deposited  in  the  bank,  to  pay  $1,460  per  annum  to  the 
widow,  for  life,  and  the  surplus  of  the  income  from  such  deposit,  if 
any,  to  her  children.  The  bank  was  subsequently  taken  under  the 
control  of  this  court,  on  a  deficiency  of  assets  to  pay  its  depositors 
in  full.— Held, 

(1)  That  it  was  not  established  by  proof  that  such  deposit  was  taken 
by  the  bank  as  a  special  tru9t,  or  as  a  deposit  differing  materially  from 
the  other  ordinary  deposits  of  the  bank. 
41 
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'2)  That  such  deposit  is  not  entitled  to  preference  in  payment  over 
.hers. 

(3)  That  even  if  the  trust  claimed  had  been  shown,  nothing  in  the 
charter  gives  the  fund  the  priority  claimed,  and  it  would  not  be  enti- 
tled to  it. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  S.  H.  Little  and  Mr.  John  W.  Taylor,  for  complain- 
ants. 

Mr.  Cortlandt  Parker,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  by  Stephen  Vail,  J.  Cummings  Vail, 
George  R.  Vail  and  Amanda  O.  Vail,  the  last  named  the 
widow  and  the  others  sons  of  Alfred  Vail,  deceased,  late  of 
Morristown,  against  the  Newark  Savings  Institution,  to 
obtain  a  decree  requiring  that  institution  to  secure  to  the 
complainants  the  repayment  of  $25,000  deposited  with  it 
in  May,  1873  ;  and,  also,  requiring  it  to  pay  to  Mrs.  Vail  the 
unpaid  balance  of  an  annuity  of  $1,460,  which  the  complain- 
ants  allege  the  institution  agreed  to  pay  to  her  upon  that 
deposit;  and,  also,  to  secure  to  be  paid  to  her  during  her 
life,  or  so  long  as  she  shall  remain  unmarried,  that  annuity, 
and  requiring  the  institution,  in  default  of  such  security, 
to  pay  immediately  to  the  complainants  the  $25,000,  and  to 
Mrs.  Vail  so  much  of  the  annuity  as  is  in  arrear. 

The  bill  alleges  that  Alfred  Vail,  by  his  will,  gave  to 
George  T.  Cobb  and  Theodore  Little,  two  of  his  executors, 
and  to  the  survivor  of  them  (Mrs.  Vail  being  the  other)  his 
estate  in  trust,  first,  to  secure  to  his  widow,  for  life,  so  long- 
as  she  should  remain  unmarried,  an  annuity  of  $625,  in  case 
she  occupied  his  homestead  and  the  furniture  therein,  but 
if  the  house  and  furniture  should  be  sold,  then  the  annuity 
was  to  be  $1,250;  that  the  will  was  duly  proved  by  the 
executors,    and    afterwards    Messrs.    Little    and    Cobb,    as 
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trustees,  took  possession  of  the  estate;  that  subsequently 
Mr.  Cobb  died,  and  thereby  the  title  to  the  trust  estate, 
with  the  duties  of  the  trust,  devolved  on  Mr.  Little;  that 
George  R.  Vail,  the  youngest  son  of  the  testator,  became 
of  age  April  6th,  1873;  that  Mr.  Little,  as  trustee,  on  the 
20th  of  May,  in  that  year,  with  the  consent  of  Mrs.  Vail, 
conveyed  to  the  three  sons,  in  fee,  the  homestead,  valued  at 
$15,000;  that  there  was  then  in  the  hands  of  the  trustee, 
including  the  estimated  value  of  the  homestead,  the  sum  of 
$6,637.25,  the  whole  of  which,  by  the  provisions  of  the  will, 
was  subject  to  the  payment  to  Mrs.  Vail  of  the  annuity  of 
$1,260;  that,  besides  the  sum  just  mentioned  as  the  esti- 
mated amount  of  the  estate,  there  was  also  in  the  hands  of 
the  trustee,  as  part  of  the  estate,  a  mortgage  for  $3,000, 
given  by  William  L.  Humason  to  the  testator,  the  interest 
of  which  was  given,  by  the  will,  to  Mrs.  Vail,  during  her 
life,  so  long  as  she  should  remain  unmarried ;  that  the  sons 
were  desirous  of  having  some  settlement  of  the  estate,  or 
some  arrangement  by  which  the  annuity  payable  to  Mrs. 
Vail  should  be  secured  to  be  paid  to  her,  if  possible,  with- 
out making  it  necessary  to  retain  the  whole  of  the  estate  in 
the  possession  of  the  trustee  for  that  purpose,  so  that  a  por- 
tion of  the  estate  might  be  distributed  among  them ;  that 
Mrs.  Vail  was  willing  to  consent  to  any  arrangement  which 
would  attain  such  result,  provided  her  annuity  could  be 
made  secure  to  her;  that,  at  the  request  of  the  complain- 
ants, the  trustee  called  on  Mr.  Dodd,  the  president  of  the 
Newark  Savings  Institution,  to  ascertain  whether  the  insti- 
tution was  authorized  to  execute  a  trust  of  that  character 
to  secure  to  Mrs.  Vail  the  annuity  beyond  all  risk,  and  to 
release  the  remainder  of  the  estate  from  the  lien  of  the 
trust;  that  Mr.  Dodd,  in  reply  to  the  inquiry,  said  that  the 
charter  authorized  the  institution  to  execute  such  trusts, 
and  that,  on  the  deposit  of  £25,000,  the  amount  named  by 
the  trustee,  he  would  agree  to  pay  to  Mrs.  Vail  her  annuity 
of  $1,460,  in  semi-annual  payments,  and  would  pay  the  bal- 
ance of  the  interest,  if  any,  to  the  sons;  that  the  deposit 
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was  made  accordingly,  May  26th,  1873;  that  interest  was 
paid  to  Mrs.  Vail,  in  semi-annual  payments,  from  the  time 
of  the  deposit  to  July,  1877,  when  the  institution  declined 
to  pay  to  her,  for  the  half-year  then  expired,  more  than 
$625,  claiming  that  that  was  all  the  interest  to  which  the 
deposit  was  entitled  out  of  the  net  earnings  of  the  institu- 
tion for  the  half-year;  that  her  agent  received  it  under 
protest,  claiming  the  full  amount  of  $730  as  being  then 
due;  that  Mrs.  Vail,  in  August  following,  being  informed 
that  the  institution  denied  that  the  deposit  was  in  any  way 
special,  and  repudiated  the  agreement  to  pay  §1,460  per 
annum,  consulted  with  the  sons,  and  they  agreed  to  with- 
draw the  fund  from  the  custody  of  the  institution,  and  noti- 
fied it  accordingly  that  the  fund  would  be  withdrawn  on  the 
1st  day  of  January  then  next;  that,  on  December  12th, 
1877,  after  the  notice  of  withdrawal  of  the  deposit  had  been 
given,  the  institution  filed  its  petition  in  this  court,  repre- 
senting itself  as  beirrg  solvent,  but,  in  consideration  of  the 
then  present  general  financial  distress  and  embarrassment, 
praying  that  an  order  might  be  made  requiring  that  only 
such  dividends  should  be  paid  to  depositors  after  the  1st 
day  of  January  then  next,  as  should  be  authorized  by  the 
order  of  this  court;  that,  upon  that  petition,  this  court 
made  an  order  providing,  among  other  things,  that,  after 
the  service  of  a  copy  of  the  order,  the  institution  should 
refrain  from  paying  to  any  depositor  any  sums  which,  in  the 
aggregate,  should  exceed  eighteen  per  cent,  of  the  amount 
of  deposit  standing  to  the  credit  of  the  depositor  at  the 
close  of  the  11th  day  of  December,  1877,  until  the  further 
order  of  the  court,  and  that  since  that  time  the  institution 
has  declined  to  pay  the  annuity  at  all,  and  alleges  that  the 
$25,000  were  a  deposit  of  the  same  character  as  the  general 
deposits  held  by  the  institution,  and  subject  to  all  the  condi- 
tions to  which  such  deposits  are  subject. 

The  bill  states  that  when  the  deposit  was  made,  the  insti- 
tution, by  written  agreement,  agreed  to  pay  to  Mrs.  Vail, 
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semi-annually,  the  interest  of  the  deposit  to  the  amount  of 
$1,460,  until  her  death  or  remarriage. 

The  institution,  by  its  answer,  denies  that  the  $25,000 
were  received  by  it  in  any  other  way  than  as  a  deposit  sub- 
ject to  special  conditions,  among  which  was  an  agreement 
to  pa}7  a  low  rate  of  interest  between  the  time  when  the 
deposit  was  made  and  the  first  day  of  July  then  next,  at 
which  date,  according  to  the  rules  of  the  institution,  the 
interest  would  have  commenced. 

The  complainants  insist  that  the  fund  in  question  was 
received  by  the  institution  as  a  trust,  under  a  provision  of 
its  charter  authorizing  it  to  accept  and  execute  trusts;  that 
provision  is  as  follows  (P.  L.  184-7  p.  107) : 

"  That  said  corporation  may  receive,  as  deposits,  all  sums  of  money 
which  may  be  offered  for  the  purpose  of  being  invested,  in  such  sums 
and  at  such  times,  and  on  such  terms  as  the  by-laws  shall  prescribe, 
which  shall  be  invested  accordingly,  and  shall  be  repaid  to  such 
depositors  at  such  times,  and  with  such  interest,  and  under  such  regu- 
lations as  the  board  of  managers  shall  from  time  to  time  prescribe; 
and  the  said  corporation  may  accept  and  execute  all  such  trusts,  of 
every  description,  as  may  be  committed  to  said  corporation  by  any 
person  or  persons  whatsoever,  by  will  or  otherwise,  or  transferred  to 
the  same  by  order  of  any  court." 

While  the  act  gives  authority  to  accept  and  execute  trusts, 
it  makes  no  special  provision  for  the  security  of  the  trusts 
mentioned,  declares  no  preference  in  their  favor,  nor  does 
it  in  any  way  refer  to  the  subject.  If  it  be  admitted  that 
the  money  in  question  was  received  by  the  institution  on  a 
trust,  the  right  of  the  complainants  to  a  decree  directing 
the  payment  of  the  fund  out  of  the  assets  of  the  institution 
in  preference  to  the  claims  of  other  depositors,  would  not  be 
apparent.  If  it  received  the  money  to  hold  it  in  trust,  it 
was  clearly  its  duty  to  observe  its  obligation  as  trustee, 
among  which  was  that  of  keeping  the  funds  and  investment 
separate,  so  that  they  might  be  identified  and  capable  of 
specific  claim  on  the  part  of  the  beneficiaries  or  persons 
interested  therein;    and  if,  neglecting  or  disregarding  its 
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duty  in  that  respect,  it  mingled  the  funds  of  the  trust  indis- 
tinguishably  with  those  of  the  depositors,  the  right  of  the 
complainants  to  indemnity  in  preference  to  the  claims  of 
the  depositors  would  be  questionable,  at  least.  But  the 
evidence  does  not  establish  the  existence  of  any  trust  differ- 
ent from  that  on  which  general  deposits  were  held. 

It  appears  that  the  deposit  was  made  in  pursuance  of  an 
agreement,  before  referred  to,  entered  into  between  the 
sons  and  widow  of  the  testator.  By  that  agreement  it  was 
recited  that  doubts  existed  as  to  the  true  construction  of  the 
will,  and  particularly  as  to  the  amount  of  the  estate  pledged 
for  the  payment  of  the  annuit}'  of  the  widow,  and  as  to  the 
mode  in  which  the  annuity  should  be  secured;  that  the  sons 
did  not  desire  that  the  trustees  should  sell  the  homestead  at 
a  forced  or  public  sale,  and  did  desire  to  have  the  estate 
finally  settled  and  the  trust  terminated,  and  that,  after 
securing  to  the  widow  her  annuity  of  $1,250,  and  the  inter- 
est upon  a  certain  bond  and  mortgage,  called  the  Humason 
bond  and  mortgage,  the  remainder  of  the  estate  should  be 
at  once  paid  over  to  the  sons  without  the  intervention  of 
any  legal  proceedings;  that  the  trustee  was  willing  to  con- 
sent to  the  settlement,  provided  he  could  be  entirely  released 
from  his  trusts  and  all  liability  incident  thereto;  and  that 
Mrs.  Vail  was,  also,  willing  to  assent  thereto,  provided  the 
amount  coming  to  her  by  the  will  should  be  secured  to  her 
in  the  manner  thereinbefore  mentioned;  and  it  was  declared 
that,  in  order  to  accomplish  the  purpose  just  mentioned,  the 
parties  to  the  agreement  agreed  with  each  other  as  follows: 
The  sons,  Stephen  Vail,  J.  Cummings  Vail  and  George  R. 
Vail,  agreed  that  the  sum  of  $25,000,  out  of  the  assets  of  the 
estate  mentioned  in  the  schedule  thereto  annexed,  should 
be  placed,  by  the  trustee,  on  deposit  in  the  Newark  Savings 
Institution,  in  their  names,  to  remain  there  as  long  as  the 
widow  should  live  and  remain  unmarried,  unless  she  should 
in  writing  consent  to  some  other  disposition  of  it;  the  inter- 
est of  wdiich  sum,  to  the  amount  of  §1,460  (which  amount 
was  made  up  of  the  annuity  of  $1,250  and  the  interest  on 
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the  Elumason  bond  and  mortgage),  was  to  be  paid  to  her 
annually  or  semi-annually,  according  to  the  rules  of  the 
savings  institution,  as  long  as  she  should  live  and  remain 
unmarried;  the  balance  of  the  interest,  if  anv,  and,  at  her 
death  or  marriage,  the  principal  sum,  to  be  paid  equally  to 
Stephen  Vail,  J.  Cummings  Vail  and  George  R.  Vail,  or 
their  legal  representatives.  And  it  was  further  declared  to 
be  understood  and  agreed  that  the  sum  of  $3,000,  secured 
by  the  Humason  bond  and  mortgage,  was  to  constitute  a 
part  of  the  $25,000  above  mentioned,  and  that,  until  it  was 
collected,  the  trustee  was  only  to  deposit  $22,000,  and,  inas- 
much as  it  would  only  draw  four  per  cent,  interest  until 
after  the  first  day  of  July  then  next,  the  sons  agreed  to  pay 
the  widow  interest  at  seven  per  cent,  on  that  sum  of  $22,000, 
from  the  sixth  day  of  April  of  that  year,  less  such  sum  as 
might  be  paid  by  the  institution,  so  far  only,  however,  as  to 
secure  to  her  interest  at  the  rate  of  $1,250  per  year.  And 
it  was  further  understood  that  the  interest  on  the  Humason 
bond  and  mortgage,  until  the  principal  sum  was  collected, 
was  to  be  paid  to  the  widow.  And  she,  by  the  agreement, 
in  consideration  of  the  premises  and  of  the  deposits  to  be 
made  for  her  benefit  as  before  mentioned,  agreed  to  accept 
the  sum  of  $1,460  annually,  as  long  as  she  should  live  and 
remain  unmarried,  to  be  paid  in  the  manner  thereinbefore 
mentioned,  in  lieu  of,  and  in  full  satisfaction  for,  all  the 
pecuniary  bequests,  devises  and  provisions  for  her  benefit 
contained  in  the  will,  and  to  look  to  the  Newark  Savings 
Institution  alone,  after  the  deposit  should  have  been  made, 
for  the  payment  of  the  annuity. 

Mr.  Little  testifies  that  he  was  anxious  to  be  freed  from 
the  trust,  if  possible,  which,  by  the  will,  was  to  last  during 
Mrs.  Vail's  life-time,  or  so  long  as  she  remained  a  widow, 
and  suggested  to  the  parties  that  probably  some  arrange- 
ment could  be  made  with  some  savings  or  trust  institution, 
upon  a  deposit  with  them  of  some  portion  of  the  estate,  to 
agree  to  pay  Mrs.  Vail  her  annuity,  and  so  release  the  bal- 
ance of  the  estate,  which  could  be  then   paid  over  to  the 
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three  sons;  that  they  all  consented  to  the  arrangement,  if 
it  could  be  effected:  that  he  suggested  that  it  was  probable 
that  one  of  the  savings  institutions  of  Newark  would  be 
willing  to  take  a  deposit  of  §25,000  and  agree  to  pay  that 
annuity.  He  says  he  called  upon  Air.  Dodd,  the  president 
of  the  Newark  Savings  Institution,  on  the  subject,  and 
stated  the  matter  to  him,  and  inquired  if  that  institution 
was  authorized  to  execute  a  trust  of  that  kind.  He  says 
that  Mr.  Dodd  said  it  was,  and  was  taking  trusts  of  differ- 
ent kinds  all  the  time,  and  that,  upon  the  deposit  of  $25,000 
bv  him  (Mr.  Little)  for  the  complainants,  the  institution 
would  agree  to  pay  Mrs.  Vail  her  annuity  annually,  and  the 
balance  of  the  interest,  if  any,  to  the  sons  equally,  the  prin- 
cipal not  to  he  drawn  from  the  bank  during  Mrs.  Vail's 
life-time,  except  by  the  written  consent  of  all  parties.  He 
insists  that  the  money  was  deposited  with  the  bank  in  trust, 
accordingly,  and  on  an  agreement,  as  part  of  the  trust,  that 
the  institution  would  absolutely,  and  at  all  events,  and  in 
any  contingency,  pay  to  Mrs.  Vail  the  sum  of  $1,460  a  year, 
as  an  annuity. 

On  the  other  hand,  Mr.  Dodd  denies  that  the  money  was 
received  upon  those  terms,  or  upon  any  trust  at  all;  he 
alleges  that  what  he  said  to  Mr.  Little  was  a  suggestion 
that  the  institution  might  accept  the  discharge  of  the  trust 
in  the  manner  directed,  or  it  might  accept  a  deposit  of  the 
money,  taking  Mr.  Little's  directions  as  to  the  persons  to 
whom  the  dividends  were  to  be  paid,  as  they  were  made 
from  time  to  time.  He  swears,  positively,  that  the  agree- 
ment was  not  that  the  institution  was  to  be  trustee  of  the 
eshite.  but  that  it  was  simply  to  receive  the  deposit  and  pay 
such  rates  of  interest  as  it  should,  from  time  to  time,  pay  to 
its  ordinary  depositors,  to  the  persons  and  in  the  manner 
directed  by  the  trustee. 

These  two  gentlemen  are  the  only  persons  who  can  speak 
of  the  terms  on  which,  or  the  capacity  in  which,  the  deposit 
was  made  and  accepted.  The  negotiations  were  conducted 
entirely  by  them,  ami  there  is  no  witness  except  themselves 
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to  their  conversations.  They  are  diametrically  opposed  to 
one  another  in  their  recollections  of  what  transpired;  the 
one  insisting  that  the  money  was  accepted  to  he  held  in 
trust,  with  an  absolute  agreement  to  pay  $1,460  per  annum 
during  the  life-time  of  Mrs.  Vail,  or  so  long  as  the  money 
should  remain  in  the  custody  of  the  institution,  and  the 
other  as  positively  denying  that  such  was  the  arrangement, 
and  positively  stating  that  the  arrangement  was  that  the 
institution  should  receive  the  money  as  a  deposit,  and  pay 
interest  on  it  according  to  the  directions  of  Mr.  Little. 

In  this  contrariety  of  testimony,  it  becomes  necessary  to 
have  recourse  to  the  other  evidence  in  the  case,  for  the  pur- 
pose of  ascertaining  the  nature  of  the  transaction,  and  that 
evidence  clearly  shows  that  the  money  was  received  upon 
no  trust,  but  merely  as  a  deposit  on  special  terms.  In  the 
first  place,  there  is  no  written  evidence  that  the  money  was 
received  in  trust  at  all;  the  word  "  trust  "  is  not  mentioned 
in  connection  with  the  deposit  in  any  of  the  papers  or  doc- 
uments. In  his  letter  to  Mr.  Dodd,  dated  May  21st,  1873, 
Mr.  Little  states  that,  in  closing  up  the  estate  of  the  tes- 
tator, the  widow  and  children  had  agreed  to  have  $25,000 
deposited  in  the  Newark  Savings  Institution,  and  he  sends 
aw  abstract  of  the  agreement;  he  adds  that,  if  the  deposit 
can  be  made  on  the  terms  mentioned,  he  will  bring  or  send 
a  draft  for  the  amount;  that  he  would  like  it  to  be  stated 
that  the  deposit  was  received  from  him  as  trustee,  and  that 
he  would  also  like  some  kind  of  certificate,  which  he  could 
give  to  the  widow  and  children.  The  abstract  of  agreement 
which  he  enclosed  is  as  follows : 

"AGREEMENT. 

"To  deposit  $25,000  in  the  Newark  Savings  Institution  in  the  names 
of  Stephen  Vail,  J.  Cummings  Vail  and  George  R.  Vail,  to  remain  as 
long  as  Amanda  0.  Vail,  widow  of  Allied  Vail,  deceased,  shall  live  and 
remain  unmarried,  unless  she  shall  consent,  in  writing,  to  some  other- 
disposition  of  it;  the  interest  of  which  sum  is  to  be  paid  to  said 
Amanda  O.  Vail,  annually  or  semi-annually,  to  the  amount  of  $1,460; 
the  balance  of  interest  to  be  paid   equally  to  said  Stephen  Vail,  J. 
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Cummings  Vail  and  George  R.  Vail,  find,  at  her  death  or  marriage,  the 
said  principal  sum  to  be  paid  equally  to  said  Stephen,  J.  Cummings 
and  George,  or  their  legal  representatives." 

When  the  money  was  deposited,  a  receipt  was  given  to 
Mr.  Little,  as  trustee,  for  the  $25,000,  strictly  in  accordance 
with  the  terms  of  that  abstract;  the  receipt  acknowledged 
the  receipt  of  the  money  to  be  deposited  in  the-  institution 
in  the  names  of  the  sons,  to  remain  as  long  as  Mrs.  Yail 
should  live  and  remain  unmarried,  unless  she  should  con- 
sent, in  writing,  to  some  other  disposition  of  the  money,  the 
interest  of  the  sum  to  be  paid  to  her  semi-annually,  to  the 
amount  of  $1,460,  the  balance  of  the  interest  to  be  paid 
equally  to  the  sons,  and  on  her  death  or  remarriage  the 
property  to  be  paid  equally  to  the  sons  or  their  legal  rep- 
resentatives. 

The  deposit-book  appears  to  have  been  sent  to  Mr.  Little 
on  or  about  the  28th  of  May,  1873;  it  states  the  account  as 
being  between  the  Newark  Savings  Institution  and  the 
sons,  and  declares  that  it  is  a  deposit,  with  special  condi- 
tions. Neither  this  book  nor  the  receipt  was  ever  called  in 
question  by  any  of  the  parties,  nor  were  their  terms  objected 
to.  No  complaint  was  made  that  they  contained  no  evidence 
of  the  existence  of  a  trust  on  the  part  of  the  institution,  nor 
that  they  did  not  truly  express  the  real  arrangement  on 
which  the  money  had  been  delivered  and  accepted. 

As  before  remarked,  the  word  "  trust"  is  not  mentioned 
in  any  of  the  letters  or  documents.  And  so  the  matter 
stood,  until  in  view  of  the  embarrassment  of  the  institu- 
tion, an  order  had  been  made  by  this  court  restraining  it 
from  paying  out  its  assets,  except  according  to  the  direc- 
tions of  this  court.  Nor  had  the  transaction  of  the  delivery 
of  the  fund  to  the  institution  and  the  receipt  thereof  by  it, 
any  of  the  characteristics  of  a  trust. 

It  is  insisted,  as  has  been  before  stated,  that,  by  the  agree- 
ment, the  institution  was  and  is  bound  to  pay,  not  so  much 
interest  or  income  as  may  be  received  from  the  fund  in  the 
due  course  of  administration  of  the  alleged  trust,  but  abso- 
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lutely,  and  at  all  events,  and  in  any  contingency,  the  highest 
rate  of  interest  which  was  then  lawful,  seven  per  cent,  per 
annum.  No  provision  or  stipulation  was  made  in  regard  to 
the  investment,  nor  was  there  any  understanding  on  that 
score;  nor  was  there  any  provision  whatever  for  compensa- 
tion to  the  alleged  trustee.  It  was  bound,  according  to  the 
claim  of  the  complainants,  to  pay  the  highest  legal  rate  of 
interest,  and  that,  too,  without  compensation,  and  to  take 
all  the  risks  of  the  investment.  It  is  reasonable  to  suppose 
that  if  a  trust  had  been  contemplated,  the  transfer  of  the 
funds  to  the  institution  would  have  been  accompanied  by  a 
declaration  on  its  part  of  the  fact  that  the  money  was 
received  upon  a  trust,  with  a  statement  of  the  terms  and 
provisions  of  the  trust. 

It  seems  entirely  probable  that,  in  the  family  arrange- 
ment which  resulted  in  the  deposit  of  the  fund,  all  that 
was  contemplated,  in  respect  to  securing  the  annuity  for 
the  widow,  was,  that  a  fund  sufficiently  large  to  produce, 
at  the  existing  rate  of  interest,  the  amount  of  her  annuity, 
should  be  placed  in  some  sale  savings  institution.  This 
appears  quite  clearly  from  the  testimony  of  Mr.  Little. 
lie  says:  "I  was  anxious  to  be  freed  from  the  trust,  if  pos- 
sible, which,  by  the  will,  was  to  last  during  Mrs.  VaiFs  life- 
time, or  while  she  remained  a  widow,  and  suggested  to  all 
the  parties  that  probably  some  arrangement  could  be  made 
with  some  savings  or  trust  institution,  up>on  the  deposit 
with  it  of  some  portion  of  the  estate,  to  agree  to  pay  to  Mrs. 
Vail  her  annuity,  and  so  release  the  balance  of  the  estate, 
which  could  then  be  paid  over  to  the  three  boys.  They 
all  assented  to  the  arrangement,  if  it  could  be  made.  I  sug- 
gested to  them  that  the  probability  was  that  one  of  the 
savings  institutions  of  Newark  would  be  willing  to  take  a 
deposit  of  $25,000,  and  agree  to  pay  that  annuity."  He 
also  says  that  the  name  of  the  institution  was  left  blank  in 
the  agreement  when  it  was  drawn,  in  order  that  it  might  he 
ascertained  whether  the  Newark  Savings  Institution,  which 
was  the  one  which  he  recommended  to  the  parties,  would 
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take  the  deposit  on  the  terms  of  the  agreement,  and,  if  not, 
that  they  might  see  some  other  one. 

It  appears,  then,  that  their  object  was  to  find  some  insti- 
tution, whether  a  trust  company  or  a  savings  bank,  which 
would  accept  the  $25,000  and  agree  to  pay  the  annuity. 
The  authority  of  the  bank  or  institution  to  receive  and 
execute  trusts  appears  not  to  have  entered  into  their  calcu- 
lations. All  that  they  desired  was,  that  an  institution  of 
satisfactory  responsibility  should  accept  the  fund,  and,  in 
consideration  of  the  use  thereof,  agree  to  pay  an  amount  of 
interest  at  least  equal  to  the  amount  of  the  annuity  to  the 
widow.  The  arrangement  which  they  contemplated  and 
desired  to  effect,  was  a  contract  to  pay  interest,  not  a  trust. 
That  no  administration  of  the  fund  as  a  trust  was  con- 
templated, would  appear  from  the  fact  that  a  positive  stipu- 
lation was,  as  they  insist,  made  in  this  case  for  an  absolute 
amount  of  interest  (the  highest  lawful  rate),  without  regard 
to  the  safety  of  the  principal,  and  with  no  provision  for  its 
security  or  in  regard  to  its  investment.  And  here  it  may  be 
observed  that  the  receipt  given  for  the  money  to  Mr.  Little 
is  given  to  him  in  his  capacity  as  trustee,  and  is  precisely 
such  a  one  as  would  have  been  given,  under  the  circum- 
stances, if  no  trust  had  been  contemplated  on  the  part  of 
the  institution,  but  merely  a  deposit  of  the  fund  by  the 
trustee  in  the  names  of  the  sons,  with  a  provision  as  to  the 
payment  of  the  interest  to  the  widow  and  to  them,  and  for 
the  final  disposition  of  the  fund.  So  that  the  receipt  not 
only  furnishes  no  evidence  of  a  trust  on  the  part  of  the 
institution,  but  is  rather  evidence  to  the  contrary. 

As  late  as  November  9th,  1877,  the  fund  is  spoken  of  by 
Mr.  Little,  in  his  letter  of  that  date  to  the  treasurer  of  the 
institution,  as  the  "Vail  deposit"  of  $25,000.  In  that  letter 
he  says  :  "  It  will  be  necessary  to  have  some  change  made, 
by  which  the  money  can  be  made  to  produce  enough  to  pay 
Mrs.  Vail's  annuity.  Perhaps  an  arrangement  can  be  made 
with  your  institution  ;  but,  as  that  is  uncertain,  I  would,  as 
attorney  of  all   the  parties,  desire  to  give  notice  of  a  with- 
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drawal  of  the  deposit  after  January,  when  the  serai-annual 
interest  will  be  due,  as  I  understand.  I  now  represent  all 
the  parties,  and  only  desire  to  see  the  amount  so  secured  as 
to  be  safe,  and  yield  the  necessary  amount  of  interest."  It 
will  be  seen  that  even  at  that  late  day,  no  claim  was  made 
that  the  institution  held  the  fund  in  trust,  but  it  was  char- 
acterized as  a  deposit,  and  it  was  declared  that  a  change 
would  be  necessary  to  obtain  a  higher  rate  of  interest  than 
the  institution  was  then  paying,  and  the  suggestion  was 
made  that  perhaps  such  an  arrangement  for  higher  interest 
might  be  made  with  the  institution  itself. 

It  should  be  stated  that  Mr.  Dodd  denies  that  the  institu- 
tion agreed  to  pay  interest  at  the  rate  of  seven  per  cent, 
absolutely,  and  at  all  events  ;  and,  on  the  other  hand,  says 
that  the  agreement  was,  that  the  institution  should  pay 
interest  upon  the  deposit  at  the  rate  of  four  per  cent,  until 
the  commencement  of  the  next  quarter  after  the  deposit  was 
received,  which  began  July  first,  and  that  after  that  time 
it  should  be  at  the  regular  rate  paid  to  other  depositors 
from  time  to  time  ;  and  he  says  explicitly,  that  no  arrange- 
ment whatever  was  made  in  regard  to  the  rate  of  interest 
other  than  that ;  that  the  institution  continued  to  pay  the 
interest  according  to  the  agreement,  as  the  dividends  were 
declared  from  time  to  time  by  it ;  that  in  the  year  1876,  it 
became  the  policy  of  the  board  to  decline  to  accept  large 
deposits,  and  to  attempt  to  get  rid  of  those  they  had  on 
hand  by  paying  them  off,  and  that  the  rate  of  interest  was 
likewise  reduced  to  six  per  cent.  He  also  says  that  a  prop- 
osition was  made,  nearly  a  year  before  the  suspension  of  the 
institution,  that  the  fund  should  be  withdrawn,  or  that  it 
should  be  received  from  the  institution  by  an  assignment 
by  the  latter  of  good  bonds  and  mortgages  bearing  interest 
at  the  rate  of  seven  per  cent,  per  annum  ;  that  various 
negotiations  were  had  upon  the  subject;  that  the  institution 
offered  to  give  the  complainants  any  mortgages  which  they 
might  select  from  those  which  the  institution  held,  and  that 
it  was   agreed  upon,  verbally,  in  a  general  way,  that  the 
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deposit  should  be  withdrawn  in  that  way,  by  their  accepting 
from  the  institution  the  bonds  and  mortgages,  but  that  the 
matter  was  not  consummated.  He  also  says  that,  at  the 
time  of  the  suspension  of  the  institution,  Mr.  Little  claimed 
that  the  institution  had  accepted  the  money  as  a  special 
deposit,  upon  which  it  agreed  to  pay  seven  per  cent,  inter- 
est, and  that  he  (Dodd)  immediately  dissented  from  that 
proposition.  It  is  to  be  observed  that  the  receipt  declares 
that  the  interest  of  the  sum  is  to  be  paid  to  Mrs.  Vail  semi- 
annually, to  the  amount  of  $1,460,  the  balance  of  the  inter- 
est to  be  paid  equally  to  the  sons ;  but  there  is  no  express 
provision  that  the  institution  shall  pay  $1,460  per  annum 
absolutely,  or  any  particular  rate  of  interest. 

It  appears  by  the  bill,  as  before  stated,  that  the  institution 
is  in  the  hands  of  this  court,  subject  to  its  direction  as  to 
the  payment  of  its  assets  to  its  creditors  and  depositors. 
The  complainants  are  not  creditors  in  the  sense  in  which 
the  term  is  used,  in  contradistinction  from  the  depositors, 
but  they  are  depositors,  and  as  such  must  be  content  to 
receive  the  dividends  and  payments  which  from  time  to  time 
may  be  made  under  the  direction  of  the  court.  The  only 
provision  for  special  deposits  is  contained  in  the  proviso  to 
the  seventh  article  of  the  by-laws  of  the  institution,  which 
is,  that  nothing  in  that  or  the  preceding  article  should  pre- 
vent the  funding  committee  from  making  special  contracts 
with  depositors  on  sums  exceeding  $1,000.  The  special 
contracts  there  referred  to  have  reference  to  the  rate  of 
interest  and  the  power  of  withdrawal.  Deposits  received 
on  such  contracts  are  not  strictly  special  deposits;  they  are 
deposits  received  on  special  terms,  and  they  are  not  enti- 
tled to  a  preference  over  general  deposits.  Attorney- General 
v.  Mechanics  mid  Laborers  Savings  Haiti:,  J  Steio.  Eq.  163. 

The  prayer  of  the  bill,  that  the  institution  may  be 
required  to  secure  to  the  complainants  the  repayment  of 
the  fund,  and  to  pay  to  Mrs.  Vail  the  balance  of  the  $1,460 
per  year  remaining  unpaid,  and  In  secure  it  to  her  for  the 
future   during   her  life  ov  widowhood,  and   that,  in  default 
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of  the  security,  the  institution  may  be  required  to  pay  over 
to  the  complainants  the  fund,  and  to  Mrs.  Vail  the  arrears 
of  the  alleged  annuity,  must,  therefore,  be  denied. 
The  bill  will  be  dismissed,  with  costs. 


J.  Frank  Fort,  executor  &c, 

v. 
Mary  P.  Edwards  and  others. 

A  testator  gave  to  his  wife  $5,000  "  to  be  paid  to  her,  as  far  as  can  be, 
out  of  the  insurance  money  ccming  to  my  estate  from  the  insurance 
on  my  life."  He  had  three  policies  on  his  life,  amounting  in  the 
aggregate  to  $2,500,  payable  to  his  wife,  on  which  he  always  paid  the 
premiums;  he  kept  the  policies  in  his  possession,  and  delivered  them, 
with  his  other  papers  &c.  to  his  executor,  and  he  had  no  other  policy 
on  his  life. — Held,  that  the  amount  received  from  the  insurance  poli- 
cies, by  the  widow,  after  his  death,  must  be  credited  on  the  $5,000 
legacy,  notwithstanding  the  fact  that  such  policies  were,  in  terms,  pay- 
able to  her. 


Bill  for  construction  of  will.     On  final  hearing  on  plead- 
ings and  stipulation. 


Not*;. — Marriage,  even  if  voidable,  or  a  matrimonial  engagement, 
gives  the  wife  an  insurable  interest  (Bliss  on  Life  Ins.  \  25),  that  is  not 
terminated  by  divorce  (McKee  v.  Phmnix  Tns.  Co,  28  Mo.  383 ;  Phoenix 
Ins.  Co.  v.  Dunham,  Jf.6  Conn.,  8  Reporter  331 ;  Conn.  Ins.  Co.  v.  Schaefer, 
94  U.  S.  457,  25  Am.  Law  Rep.  399,  note.  See  Welch's  Appeal,  43  Conn. 
342 ;  McGrath  v.  Penn.  Ins.  Co.,  8  Phila.  113)  ;  but  a  policy  payable  to 
the  husband's  legal  heirs,  does  not  include  the  wife  (Gauch  v.  St.  Louis 
Ins.  <  '<>..  88  111.  251 ;  Rogers  v.  Bottsford,  44  Ga.  652.  See  Gosling  v.  Cald- 
well 1  Lea  (Tenn.)  454,  19  Alb.  L.  J.  137). 

It  issued  for  the  sole  use  of  the  wile,  or  in  case  of  her  death  to  her 
husband's  children,  it  belongs,  at  his  death,  exclusively  to  her  (Roe  v. 
Mutual  Life  Ins.  Co.,  4  Big>:!ow's  Ins.  Cas.  254 >  Smith  v.  Missouri  Ins.  Co., 
4  Dill.  353 ;  Southern  Ins.  Co.  v.  Booker,  9  Heisk.  606)  ;  or,  if  she  prede- 
cease her  husband,  the  title  to  the  proceeds  is  vested  in  her  heirs 
(Libbgv.  Libby,  37  Me.  359;  Hutson  v.  Merrifield,  51  Ind.  24;  Swan  v. 
Snow,  11  Allen  224;  Fraternal  Ins.  Co.  v.  Applegate,  7  Ohio  St.  292; 
Thompson  v.  American  Co.,  46  N.  Y.  674  !  Stilwelt  v.  Mut.  Life  Ins.  Co.,  7-1 
X.Y.3S5;  Wilson.v.  Lawrence,  13  Him   $88.     S  mt  Mut. 
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Mr.  Jos.  Coult,  for  complainant. 

Mr.  F.  A.  Johnson,  for  Mary  P.  Edwards. 

Mr.  C.  W.  Biker,  for  E.  M.  Cleveland. 

The  Chancellor. 

Cyrus  Edwards,  late  of  Newark,  by  his  will  dated  April 
3d,  1879,  provided  as  follows : 

"It  is  my  will,  and  I  do  hereby  bequeath  and  devise  to  my  beloved 
wife,  Mary  P.  Edwards,  the  just  and  full  sum  of  $5,000,  to  be  paid  to 
her,  as  far  as  can  he,  out  of  the  insurance  money  coming  to  my  estate 
from  the  insurance  on  my  life;  and  I  do  further  devise  to  my  said 
wife  the  $500  life  insurance  policy,  now  held  by  me,  on  the  life  of  my 
wife,  insured  for  my  benefit,  &c." 

He  died  a  few  hours  after  he  made  bis  will.  When  he 
made  the  will,  and  when  he  died,  he  had  three  policies  of 
insurance  on  his  own  life,  for  $2,500  in  the  aggregate,  the 
insurance  money  secured  whereby  was  payable  to  his  wife, 
and  he  had  no  other  insurance  on  his  life  at  either  time. 
He  had  a  policy  of  insurance  on  his  wife's  life  for  §500, 


Ins.  Co.,  50  Mo.  44  :  Mut.  Ben.  Ins.  Co.  v.  Atwood,  24  Gratt.  4$~  1  Whitridge 
v.  Barry,  42  Md.  140,  24  Am.  Law  Reg.  839)  ;  and  so,  if  payable  to  the 
wife  and  children  (Lockwood  v.  Bishop.  51  How.  Pr.  221 ;  Chapin  v.  Fel- 
lowes,  36  Conn.  132 ;  Kugler's  Case,  23  La.  Ann.  455  ;  Hearing's  Case,  26 
La.  Ann.  326;  Mellor's  Trusts,  L.  R.  {6  Ch.  Div.)  127,  [7  Ch.  Div.)  200; 
Continental  Lis.  Co.  v.  Palmer,  4%  Conn.  60 ;  Deginther's  Appeal,  83  Pa.  Si. 
337  ;  Anderson's  Estate,  85  Pa.  St.  202;  Price  v.  Phoenix  Ins.  Co.,  17  Minn. 
497 ;  Crogin  v.  Crogin,  66  Me.  517)  ;  or  children  only  (Ruppert  v.  Union 
Ins.  Co.,  7  Roberts.  155 ;  Cables  v.  Prescoit,  67  Me.  582;  Rickenbacker  v. 
Zimmerman.  10  Rich.  [N.  S.)  110;  Lee  v.  Chase,  58  Me.  432);  or  heirs, 
executors  &c.  (Rawson  v.  Jones,  52  Ga.  458 ;  Graltan  v.  National  Ins.  Co., 
15  Hun  74;  Gosling  v.  Caldwell,  1  Lea  [Tenn.)  454,  19  Alb.  L.  J.  187'; 
New  York  Ins.  Co.  v.  Flack,  3  Md.  841 ;  Shaffer  v.  McDuffie,  14  Rich.  Eq. 
146 ;  Mullins  v.  Thompson,  51  Tex.  7 ;  Loos  v.  Ins.  Co.,  41  Mo.  539). 

If  the  insurance  company,  in  such  case,  fails  in  the  life-time  of  the 
husband,  he  may  sue,  in  his  own  name,  to  recover  the  premiums  paid 
( Universal  Life  Ins.  Co.  v.  Cogbill,  30  Gratt.  72.  See  United  States  Ins.  Co. 
v.  Wright,  33  Ohio  St.  533;  Harlow  v.  St.  Louis  Ins.  Co.,  54  Miss.  425)  ;  so, 
if  the  policy  be  payable  to  the  assured  for  the  use  of  his  wife  and  chil- 
dren, they  have  no  interest  as  against  his  bona  fide  assignee  [Burroughs 
v.  State  Mut.  Ins.  Co.,  97  Mass.  359 ;  Bailey  v.  New  England  Ins.  Co.,  114 
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payable  to  him,  referred  to  in  the  will,  and  thereby  given 
to  her.  After  his  death,  Ins  widow  received  from  the  insur- 
ance eompany  the  money  due  ($2,781.58)  on  the  policies  on 
his  life.  The  testator,  in  his  life-time,  kept  those  policies 
in  his  possession,  and  paid  the  premiums  thereon,  and,  on 
the  execution  of  his  will,  delivered  them  over  to  his  execu- 
tor as  part  of  his  estate,  with  all  the  other  papers  and  docu- 
ments belonging  to  his  estate.  The  widow  claims  that  she 
is  entitled  to  the  legacy  of  $5,000,  irrespective  of  the  money 
received  by  her  on  those  three  policies,  because  they  are  not 
within  the  description  given  by  the  will,  inasmuch  as  the 
money  due  on  them  was  coming  to  her,  and  not  to  the  tes- 
tator's estate;  and  she  insists  that  the  insurance  money  is 
not  to  go  towards  payment  of  the  legacy. 

It  is  evident  that  the  testator  referred  to  those  policies. 
He  could  not  have  meant  any  others,  for  he  had  none,  lie 
kept  them  in  his  own  possession,  paid  the  premiums  him- 
self, and,  undoubtedly,  regarded  the  money  as  part  of  his 
estate,  notwithstanding  he  had  given  direction  to  the  pay- 
ment of  it  by  the  provision  in  the  policies  that  it  should  be 
payable  to  his  wife.      The  words  "coming  to  my  estate" 


Mass.  177)  ;  if  payable  to  the  wife,  half  for  herself  and  half  for  the 
use  of  her  children,  she  may  sue  thereon,  without  joining  them  {Life 
Ins.  Co.  v.  Ray,  50  Tex.  511). 

If  such  interest  lie  vested  in  the  wife  and  children,  the  assured  cannot 
deprive  them  of  it  by  his  will  (  Gould  v.  Emerson,  99  Mass.  154  ;  Ritppi  rt  v. 
Union  Mut.  Ins.  Co.,  7  Roberts.  155  ;  Rogers  \.  Botisford,  44  Ga.  652  ;  Gauch 
v.  St.  Louis  Ins.  Co.,  SS  III.  251.     See  Kerman  v.  Howard,  23  Wis.  / 

As  to  where  the  right  of  testamentary  disposition  is  reserved  in  the 
policy  itself,  see  Roberts  v.  Roberts,  6/f  N.  C.  695 ;  or  a.  right  of  substi- 
tuting another  beneficiary  [Eiseman  v.  Judah,  4  Cent.  L.  J.  81/5;  Critten- 
den v.  Phoenix  Ins.  Co.,  41  Mich.  442). 

Where  the  testator  has  insured  his  life  for  his  own  benefit,  he  may, 
of  course,  dispose  of  the  proceeds  of  the  policy  by  his  will  i  /'/< 
Eastwood,  LI.  &  G.  ten, p.  Sug.  270 ;  Stocke  v.  S(ooke,35  Beav.396  ;  Petty  v. 
Willson,  L.  R.  (.'/  Ch.)  57Jf;  Williams  v.  Corson,  2  Term.  Ch.  369;  Keller 
v.  Gaylor,  Jt(>  Conn.  343);  but  a  mere  bequest  of  an  annuity  will  not 
pass  a  policy  on  the  annuitant's  life  {Hamilton  v.  Baldwin,  15  Beav.  232)  ; 
so,  money  due  on  a  policy  mav  pass,  as  donatio  causa  mortis,  by  the 
delivery  of  the  policy  [Amis  v.  Witt,  33  Beav.  619,  7  Jur.  [N.  S.)  499, 
1  /.'.  &  S.  109).  Such  bequests,  however,  arc  not  valid  as  against  cred- 
itors [Elliott's  Case.  50  Pa.  St.  75;  Stokes  v.  Coffey,  8  Bush  533;  Hath- 
away v.  v  .  61  Me.  466  ;  Stokoe  v.  Cowan,  29  Beav.  637.— Rep. 
42 


644  CASES  IN  CHANCERY.  [32  Eq. 

Newark  Savings  Institution  Case. 

may  be  regarded  as  an  error  in  description,  as  it  undoubt- 
edly was.  The  testator  was  in  extremis  when  the  will  was 
made.  He  intended  that  the  money  to  be  received  on  the 
policies  on  his  life  should  be  taken  and  accepted  as  so  much 
of  the  legacy  of  $5,000,  and  it  will  be  so  decreed. 


In  the  matter  of  the  application  of  the  Newark  Savings 
Institution,  for  direction  in  the  management  of  its 
trusts. 

A  statute  authorized  savings  banks  to  invest  in,  inter  alia,  bonds  of 
cities,  towns,  counties  or  villages  in  this  state,  and  any  interest-bearing 
obligations  (except  improvement  certificates)  of  the  place  where  the 
bank  is  situated,  and  first  mortgages  on  land  in  this  state.  On  appli- 
cation for  directions  as  to  investments  of  new  deposits  in  a  savings 
bank  under  the  superintendence  of  this  court. — Held, 

(1)  That  the  statute  does  not  justify  such  investments  in  the  bonds 
of  any  municipality  of  this  state  ;  discretion  and  prudence  must  be 
used  in  selecting  such  bonds,  because  they  are  not  always  good  security. 

(2)  That,  in  investing  in  mortgages,  in  addition  to  the  requirements 
of  the  statute,  viz.,  that  such  mortgages  must  be  first  liens  on  real 
estate  worth,  if  improved  and  productive,  at  least  double  the  amount 
loaned,  and  if  not  improved  and  productive,  seventy  per  cent,  more, 
and  are,  also,  to  be  reported  upon  and  certified  by  a  committee  of  the 
managers — there  must  be  a  certificate  of  the  counsel  of  the  bank  that 
the  title  is  good  and  the  mortgage  legally  valid,  and,  also,  a  certificate 
in  writing,  by  a  master  designated  by  this  court,  approving  the  secu- 
rity as  a  proper  and  unexceptionable  investment  of  trust  money. 


The  Chancellor. 

Application  is  made  by  the  managers  of  the  Newark 
Savings  Institution,  which  is  now  a  ward  of  this  court,  for 
a  modification  of  the  orders  directing  the  mode  of  investing 
their  new  deposits. 
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The  act  of  1878,  entitled  "An  act  for  the  better  security 
of  depositors  in  savings  banks"  (P.  L.  1878  p.  393),  was 
passed  at  the  same  session  of  the  legislature  as  the  act 
giving  to  this  court  guardianship  over  such  institutions. 
It  authorizes  savings  banks  to  invest  on  the  following 
securities :  United  States  government  bonds,  state  bonds, 
bonds  of  cities,  towns,  counties  or  villages  in  this  state, 
bonds  of  the  cities  of  New  York,  Brooklyn  or  Philadelphia, 
any  interest-bearing  obligations  (except  improvement  cer- 
tificates) of  the  city,  town  or  borough  where  the  bank  is 
situated,  first  mortgages  of  real  estate  in  this  state  worth  at 
least  double  the  amount  loaned,  and,  lastly,  on  real  estate 
necessary  for  the  convenient  transaction  of  the  business  of 
the  bank,  and  such  as  it  may  acquire  for  its  debts. 

In  the  management  of  the  trust  moneys,  no  risk  of  the 
principal  which  can  be  guarded  against  by  the  utmost  care- 
fulness, will  be  justified.  In  such  trusts  as  this,  the  policy 
of  the  court  has  been  to  convert  the  assets  applicable  to 
the  old  deposits  into  cash,  with  the  greatest  practicable 
rapidity,  without  undue  sacrifice,  and  distribute  them  to 
the  depositors;  and  as  to  new  deposits,  to  require  that  they 
be  securely  invested.  The  paj'ment  of  interest  on  them  is 
an  entirely  subordinate  consideration  to  the  safety  of  the 
funds.  Some  of  the  securities  heretofore  designated  as  the 
only  allowable  investments  for  new  deposits,  are  to  be 
obtained  only  with  great  difficulty,  and  others  are  to  be  had 
only  at  a  considerable  premium.  There  is  no  reason  for 
refusing  to  apply  to  the  new  deposits  the  rule  which,  in 
this  court,  governs  the  investment  of  trust  funds  in  general, 
except  that,  considering  the  peculiar  nature  of  the  trust — 
the  liability  to  a  call  for  speedy  conversion — somewhat 
greater  restriction  in  the  choice  of  securities  is  prudent. 

The  rule  referred  to  admits  of  investment  on  first  mort- 
gage of  real  estate.  The  matter  might  be  left  where  the 
legislature  has  placed  it,  and  the  regulation  which  it  has 
established  as  to  investments  might  be  adopted,  especially 
in  view  of  the  consideration  that  depositors  are  at  liberty, 
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if  dissatisfied  with  the  regulations,  to  withdraw  their  depos- 
its; but  I  am  not  willing  to  adopt  that  course.  Some  of  the 
investments  designated  in  the  law  are  not  such  as  should 
be  allowed.  Municipal  bonds,  for  example,  are  not  always 
good  security. 

That  there  is  a  necessity  for  a  relaxation  of  the  existing 
rule,  is  apparent  in  the  case  of  the  petitioner.  It  has  now 
of  deposits  on  new  account,  $2,557,000,  a  considerable 
amount  of  which  is  now  awaiting  investment,  owing  to  the 
difficulty  of  obtaining  desirable  securities  under  the  exist- 
ing regulation.  Investment  on  mortgage  to  the  amount  of 
fifty  per  cent,  of  the  new  deposits  (the  limit  fixed  by  the  act 
of  the  legislature  is  seventy  per  cent.)  will  be  authorized, 
but  in  addition  to  the  requisitions  and  limitations  of  the  act 
(all  of  which  must  be  observed),  which  provide  that  the 
mortgages  must  be  first  mortgages  on  real  estate  in  this 
state,  worth,  if  improved  and  productive,  at  least  double 
the  amount  loaned,  and  if  unproductive  and  unimproved, 
seventy  per  cent,  more  than  the  sum  lent,  and  are  to  be 
reported  upon  and  certified  to  by  a  committee  of  the  man- 
agers, there  must,  on  each  investment,  be  a  certificate  of 
the  counsel  of  the  institution  that  the  title  is  good  and  the 
mortgage  legally  valid,  and  there  must,  also,  be  a  certificate 
in  writing,  by  a  master  of  this  court,  to  be  designated  by 
me,  approving  the  security  as  a  proper  and  unexceptionable 
investment  for  trust  funds  under  the  charge  of  the  court  of 
chancery. 

In  other  respects  the  existing  regulations  will  stand.  So 
that,  of  the  new  deposits,  investments  may  be  made  on  bond 
and  mortgage  to  an  amount  not  to  exceed  fifty  per  cent., 
and  the  rest  must  be  invested  in  bonds  of  the  United 
States,  or  of  this  state,  or  of  the  city  of  Newark. 
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Henry  Kuhn  and  Charles  Neeb 

v. 

Hugh  J.  Jewett,  receiver  of  the  Erie  Railway  Company. 

1.  Damages  caused  by  negligence,  to  be  recoverable,  must  be  not 
only  its  natural,  but  also  its  proximate,  consequence.  And  "  prox- 
imate," as  here  used,  means  closeness  of  causal  connection,  and  not 
nearness  in  time  or  distance,  and  is  intended  to  qualify  the  generality 
of  the  idea  expressed  by  the  word  "  natural." 

2.  In  cases  where  fire  is  negligently  started,  but  is  not  immediately 
communicated  to  the  property  destroyed,  but  is  communicated  from 
one  building  to  another  until  it  reaches  the  property  destroyed,  causal 
connection  will  only  cease  when,  between  the  negligence  and  the 
damage,  an  object  is  interposed  which  would  have  prevented  the 
damage,  if  due  care  had  been  taken. 

3.  When  the  burning  matter  is  oil,  a  running  stream  may  form  a 
natural  link  in  the  chain  of  causation. 

4.  Where  a  fire  originates  in  the  carelessness  of  a  defendant,  and  is 
carried  directly  by  a  material  force,  whether  it  be  the  wind,  the  law  of 
gravitation,  combustible  matter  existing  in  a  state  of  nature,  or  a  run- 
ning stream,  to  the  plaintiff's  property,  and  destroys  it,  the  defendant 
is  legally  answerable  for  the  loss. 


On  application  for  a  remedy  against  receiver,  heard  on 
petition  and  proofs  taken  orally  before  the  vice-chancellor. 

Mr.  Albert  Comstock,  for  petitioners. 

Mr.  B.  W.  Parker,  for  receiver. 

The  Vice-Chancellor. 

The  petitioners  in  this  case  ask  to  be  compensated  for 
damages  they  allege  they  have  sustained  in  consequence  of 
the  negligence  of  the  defendant's  employes.  Their  barn 
and  its  contents  were  destroyed  by  fire,  and  they  claim  that 
the  defendant  is  legally  answerable  for  the  loss.  The  fire 
originated  in  a  disaster  which  occurred  on  the  defendant's 
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road,  at  Paterson,  on  the  7th  of  December,  1877,  in  which 
twenty-five  cars  loaded  with  petroleum  collided  with  a  loco- 
motive attached  to  a  freight  train.  An  oil  train  had  been 
cut  in  two,  twenty-five  cars  being  detached,  and  five  or  six 
left  attached  to  the  locomotive.  Those  detached  were  left 
standing  at  a  point  where  the  grade  descended  to  their  rear 
at  the  rate  of  thirty-five  feet  to  the  mile.  Very  shortly 
after  they  were  detached,  they  commenced  moving  down 
grade,  and  their  momentum  and  velocity  soon  became  so 
great  as  to  render  any  effort  to  arrest  them,  by  the  force  at 
hand,  futile.  When  the  cars  came  in  collision  with  the 
locomotive,  some  of  the  oil  tanks  were  thrown  from  the 
cars  to  the  earth  with  such  force  as  to  cause  them  to  burst, 
and  to  discharge  their  contents.  The  oil,  thus  released, 
spread  over  the  road  bed,  and  came  in  contact  with  fire 
shaken  from  the  locomotive  by  the  collision,  and  was  set  on 
fire,  and,  thus  ignited,  ran  down  the  embankment  into  a 
small  brook,  over  which  the  railroad  at  that  point  is  con- 
structed, and  was  carried  by  its  water  to  the  Passaic  river, 
and  from  there  by  the  water  of  the  river  to  the  petitioners* 
building,  which  stood  on  the  bank  of  the  river,  and  set  it 
on  fire  and  destroyed  it. 

The  evidence  renders  it  clear,  I  think,  that  the  collision 
was  the  result  of  negligence.  When  it  is  remembered  that 
twenty-five  loaded  cars  were  left  standing  on  a  descending 
grade,  in  charge  of  a  single  brakeman,  with  brakes  applied 
to  only  about  one-fourth  of  their  number,  and  that  they  com- 
menced running  away  almost  as  soon  as  they  were  detached, 
and  that  no  malicious  or  improper  intermeddling  with  them 
is  shown,  there  does  not  seem  to  be  the  least  difficulty  in 
determining  what  was  the  cause  of  the  collision.  They 
ran  away  because  they  were  not  properly  secured.  Their 
position  and  precipitancy  show,  of  themselves,  that  they  were 
not  handled  and  secured  with  the  necessary  skill  and  care. 

The  case,  however,  presents  another  question.  Do  the 
facts  show  that  there  was  such  a  break  in  the  connection 
between  cause  and  effect,  that  it  can  be  declared,  as  a  legal 
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conclusion,  that  the  petitioners' damages  were  not  the  prox- 
imate as  well  as  the  natural  result  of  the  defendant's  negli- 
gence, but  were  rather  caused  by  an  independent  intervening 
agency,  over  which  the  defendant  had  no  control,  and  for 
whose  action  or  influence  he  cannot  be  held  legally  respon- 
sible? The  usual  statement  of  the  rule  upon  this  subject  is, 
that  damages  caused  by  negligence,  to  be  recoverable,  must 
not  only  be  its  natural,  but  also  its  proximate,  consequence. 
And  "proximate,"  as  used  in  this  proposition,  means  close- 
ness of  causal  connection,  and  not  nearness  in  time  or  dis- 
tance, and  is  intended  to  qualify  the  generality  of  the  idea 
expressed  by  the  word  "  natural."  Del.  Lack.  $■  West.  JR. 
R.  Co.  v.  Salmon,  10  Vr.  308.  Damages  arising  from  this 
cause,  to  be  the  basis  of  legal  redress,  must  not  only  be  the 
natural  sequence  of  the  wrongful  act  or  omission,  but  must 
flow  directly  from  it,  in  obedience  to  some  well-understood 
and  recognized  material  force.      Whart.  on  Neg.  §  97. 

There  can  be  no  doubt,  I  think,  if,  in  this  instance,  the 
flames  of  the  burning  oil  had  been  carried  by  the  wind 
directly  from  the  point  of  collision  to  the  petitioners'  build- 
ing, and  it  had  been  thus  set  on  fire  and  destroyed,  that  the 
injury  would,  in  judgment  of  law,  have  been  the  natural 
and  direct  or  proximate  result  of  the  collision.  So,  too, 
if  the  burning  oil  had  descended  from  the  point  where  it 
was  first  ignited,  by  the  mere  force  of  its  own  gravity,  upon 
the  petitioners'  building,  and  destroyed  it,  the  connection 
between  cause  and  effect  would  have  been  so  close  and 
direct  that  the  defendant's  liability  could  not  have  been  suc- 
cessfully questioned.  So,  also,  if  the  tire  had  been  carried 
from  the  place  of  its  origin  to  the  petitioners'  building  by  a 
train  of  combustible  matter  deposited  in  its  track  by  the 
operation  of  the  laws  of  nature,  the  petitioners'  injury,  I 
think  it  could  not  have  been  doubted,  would  have  been 
esteemed  the  direct  result  of  the  defendant's  negligence. 
It  was  distinctly  ruled  in  Del.  Lack.  $•  West.  B.  H.  Co.  v. 
Salmon,  ubi  supra,  that  where  a  fire  originates  from  careless- 
ness, and  is  carried  from  the  point  of  its  origin  to  the  place 
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where  the  damage  is  done,  by  combustible  matter  furnished 
by  nature,  such  matter  does  not  break  the  chain  of  causa- 
tion so  as  to  relieve  the  defendant  from  liability,  but  is  to 
be  regarded  as  one  of  its  constituent  links.  And  it  was 
also  adjudged  that  in  cases  where  a  fire,  negligently  kindled, 
is  not  immediately  communicated  to  the  property  destroyed 
— as,  for  example,  where  it  is  communicated  from  one  build- 
ing to  another  until  it  reaches  the  plaintiff's  building — 
causal  connection  only  ceases  when,  between  the  negligence 
and  the  damage,  an  object  is  interposed  which  would  have 
prevented  the  damage,  if  due  care  had  been  taken.  The 
example  given  by  the  author  of  this  rule,  in  illustration,  is 
this:  A  house  is  negligently  permitted  to  take  fire;  another 
house,  some  distance  off,  being  built  negligently  of  material 
easily  ignited,  catches  lire  from  the  first,  and  then  commu- 
nicates the  fire  to  a  third,  which,  if  properly  built  and 
guarded,  would  not  have  thus  caught.  The  person  whose 
negligence  started  the  fire,  is  not  liable  to  the  owner  of  the 
third  house,  because  his  injury  is  due,  in  part,  to  an  inter- 
vening cause  combined  with  his  own  negligence.  Whart. 
on  Neg.  §  U9. 

These  principles  must  rule  this  case.  Their  application 
is  obvious.  For,  although  water  is  almost  universally  used 
as  a  means  to  extinguish  tire,  and  it  seems,  at  first  blush,  to 
be  absurd  to  say  that  it  can  be  used  for  the  purpose  of 
extending  it,  yet  it  is  true,  as  a  matter  of  fact,  that  as  an 
agency  tor  the  transmission  of  burning  oil.  it  is  just  as  cer- 
tain and  effectual  in  its  operations  as  the  wind  in  earning 
flame  or  a  spark,  or  combustible  matter  in  spreading  a  fire. 
In  keeping  up  the  continuity  between  cause  and  effect,  it 
may  be  just  as  certain  and  effectual  in  its  operation  as  any 
other  material  force.  In  this  instance,  it  carried  the  conse- 
quences of  the  defendant's  negligence  to  the  petitioners' 
property,  with  almost  as  much  certainty  and  directness  as 
if  the  burning  oil  had  descended  upon  it  in  obedience  to 
the  law  of  gravitation. 
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This  view  is  in  conflict  with  that  pronounced  by  the 
supreme  court  of  Pennsylvania  in  Hoag  v.  Lake  Shore  and 
Michigan  Southern  R.  R.  Co.,  85  Pa.  St.  £93,  a  case  which,  in 
its  facts,  is  substantially  the  counterpart  of  the  one  in  hand. 
The  water  of  a  running  stream  was  there  held  to  be  an 
intervening  agency  sufficiently  independent  and  powerful 
to  constitute  a  new  force,  without  which  the  injury  might 
not  have  happened ;  and  it  was,  therefore,  held  that  it 
caused  a  sufficient  break  in  the  chain  of  causation  to  relieve 
the  defendant  from  liability.  The  capacity  and  adaptability 
of  a  running  stream  as  an  agency  for  the  transmission  of 
burning  oil,  and  its  similitude  to  other  material  forces  as  a 
means  of  communicating  this  species  of  fire,  does  not  seem 
to  have  been  considered  by  the  court,  at  least  no  allusion  is 
made  to  it.  The  case  is  not,  however,  entitled  to  the 
respect  due  to  an  independent  adjudication,  where  the 
court,  untrammeled  by  previous  utterances,  simply  endeav- 
ors to  ascertain  what  rule  will  best  promote  justice  and 
conform  to  enlightened  reason  and  sound  policy.  The  judg- 
ment is,  in  fact,  a  mere  affirmation  of  principles  previously 
promulgated  in  Ryan  v.  N.  Y.  Central  R.  R.  Co.,  35  N.  Y. 
£10,  and  subsequently  followed  in  Pennsylvania  R.  R.  Co.  v. 
Kerr,  6£  Pa.  St.  353.  These  cases  were  recently  strongly 
disapproved  by  the  court  of  errors  and  appeals  of  this  state, 
as  standing  opposed  to  both  precedent  and  principle.  Del. 
Lack.  <f  West.  R.  R.  Co.  v.  Salmon,  ubi  supra. 

The  rule  established  by  the  case  just  mentioned,  I  under- 
stand to  be  this  :  That  where  a  fire  originates  in  the  negli- 
gence of  a  defendant,  and  is  carried  directly  by  a  material 
force,  whether  it  be  the  wind,  the  law  of  gravitation,  com- 
bustible matter  existing  in  a  state  of  nature,  or  other  means, 
to  the  plaintiff's  property  and  destroys  it,  and  it  appears 
that  no  object  intervened  between  the  point  where  the  fire 
started  and  the  injury,  which  would  have  prevented  the 
injury,  if  due  care  had  been  taken,  the  defendant  is  legally- 
answerable  for  the  loss.  Under  this  rule,  the  defendant  is 
liable  for  the  petitioners'  loss. 
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There  is  no  difficulty  in  measuring  the  damages  in  this 
case.  All  the  evidence,  in  relation  to  them,  came  from  the 
mouth  of  one  of  the  petitioners.  His  statements  seemed  to 
be  exceptionally  frank  and  fair.  I  have  no  doubt  of  the 
correctness  of  his  estimates.  According  to  them,  the  prop- 
erty destroyed  was  worth  $427.60.  That  sum,  with  interest, 
will  be  awarded. 


Edward  Sayre 

v. 

Margaret  V.  Hewes  and  others. 

1.  Unless  a  chattel  mortgage  is  filed  in  the  county  where  the  mort- 
gagor resides  at  the  time  of  its  execution,  or  the  mortgagee  takes 
immediate  possession  of  the  mortgaged  chattels,  and  continues  in  the 
actual  and  constant  possession  of  them,  the  mortgage  is  absolutely 
void  against  the  creditors  of  the  mortgagor,  and  subsequent  purchasers 
and  mortgagees  in  good  faith. 

2.  The  statute  concerning  chattel  mortgages  makes  an  important 
distinction  between  creditors  and  subsequent  purchasers  or  mort- 
gagees. Purchasers  or  mortgagees,  to  avail  themselves  of  a  default  on 
the  part  of  a  prior  mortgagee,  must  take  without  notice  of  his  rights, 
but  a  creditor  is  not  affected  by  such  notice. 

3.  A  judgment  on  bond  and  warrant  of  attorney  can  only  be  entered 
for  a  debt  actually  existing  at  the  time  of  its  entry,  and  a  simple 
liability  as  endorser  or  surety  does  not  constitute  such  a  debt. 

4.  A  security  for  future  advances  is  entitled  to  priority  over  subse- 
quent encumbrances,  only  to  the  extent  of  the  sums  advanced  prior 
to  actual  notice  of  the  subsequent  encumbrance. 

5.  Where  a  third  encumbrancer  acquires  a  right  of  priority  over  the 
first,  but  the  act  or  omission  from  which  such  right  flows  does  not 
change  his  relative  position  towards  the  second,  yet,  as  it  is  impossible 
to  put  him  in  advance  of  the  first,  without  advancing  him,  also,  over 
the  second,  his  lien  must,  of  necessity,  be  advanced  to  the  first  posi- 
tion as  against  both  the  first  and  second  encumbrances. 


On  final  hearing  on  bill,  answer  and  proofs. 
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Mr.  Joseph  Coult,  for  complainant. 
Mr.  James  W.  Field,  for  defendant  Francis  M.  Hoag. 

The  Vice-Chancellor. 

This  is  a  strife  for  position.  The  facts  material  to  the 
controversy  are  as  follows  :  On  the  3d  of  December,  1877, 
Mrs.  Margaret  V.  Hewes  executed  a  chattel  mortgage  on 
certain  chattels,  then  being  in  a  building  in  the  city  of 
Newark,  to  Francis  M.  Hoag,  and  the  mortgage  was.  on  the 
same  day,  filed  in  the  office  of  the  register  of  the  county  of 
Essex;  a  second  mortgage  on  the  same  chattels  was  exe- 
cuted by  Mrs.  Hewes  to  Frederick  Fisher,  February  14th, 
1878,  which  was  filed  March  2d,  1878,  in  the  office  of  the 
register  of  Hudson  county  ;  a  third  mortgage  was  executed 
by  Mrs.  Hewes  to  the  complainant  (Edward  Sayre),  on  the 
same  chattels,  February  25th,  1878,  which  was  also  filed  in 
the  office  of  the  register  of  Hudson  county  on  the  day  of  its 
date  ;  on  the  27th  of  February,  1878,  the  complainant  recov- 
ered a  judgment  against  Mrs.  Hewes,  by  confession,  in  the 
Essex  county  circuit  court,  and  another  judgment  was  recov- 
ered against  her,  by  confession, in  the  same  court,  by  Albert 
H.  Hewes,  on  the  2d  of  March,  1878.  Executions  were 
immediately  issued  upon  these  judgments,  and  levies  made 
upon  the  chattels  covered  by  the  three  mortgages.  Albert 
H.  Hewes  assigned  his  judgment  to  the  complainant  imme- 
diately after  its  recovery.  No  consideration  was  paid  for 
the  assignment.  The  complainant  and  Frederick  Fisher 
knew,  when  they  received  the  mortgages  made  to  them,  that 
Mrs.  Hewes  had  previously  executed  a  mortgage  to  Mr. 
Hoag.  They  are  subsequent  mortgagees  with  notice  of  the 
antecedent  mortgage. 

Neither  of  the  complainant's  securities  is  founded  on 
a  debt  actually  existing  at  the  time  it  was  obtained. 
Both  were  given  for  the  same  purpose.  The  complainant 
had  become  surety  for  Mrs.  Hewes,  on  a  bond  given  by  her 
to  the  ordinary,  in  1874,  on  obtaining  a  letter  of  guardian- 
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ship  for  one  of  her  children.  The  mortgage  executed  to 
him,  and  the  judgment  recovered  by  him,  were  intended, 
as  he  testifies,  to  secure  him  against  loss  in  consequence  of 
his  contract  of  suretyship  for  her.  Prior  to  getting  these 
securities,  he  had  paid  nothing  on  account  of  that  contract; 
he  neither  paid  anything,  nor  expressly  hound  himself  to 
stand  as  principal  in  that  contract,  at  the  time  he-  obtained 
these  securities,  and  he  has  paid  nothing  since,  nor  incurred 
any  new  or  additional  obligation.  The  mortgage  and  judg- 
ment were  without  other  consideration  than  the  complain- 
ant's contingent  liabilit}-  as  such  surety.  No  debt  actually 
existed  at  the  time  they  were  obtained,  and  none  has  subse- 
quently been  created.  In  the  papers,  the  complainant  has 
styled  himself  trustee  of  Mrs.  Hewes's  ward,  but  his  act,  in 
this  respect,  as  a  matter  of  law,  is  a  mere  piece  of  assump- 
tion. As  surety  of  the  guardian,  he  had  no  authority  to 
constitute  himself  trustee  of  her  ward,  and  thus,  in  virtue 
of  his  own  act,  without  paying  anything,  or  binding  himself 
to  bear  the  whole  burden  of  her  obligation,  put  himself  in 
a  position  where  he  is  entitled  to  be  recognized  against 
other  lien-holders,  as  a  creditor  invested  with  the  rights  of 
the  ward.  While  Mrs.  Hewes  remained  guardian,  she  was 
the  sole  representative  of  the  ward,  and  her  sureties  had  no 
right,  in  virtue  of  their  liability  for  her,  to  assume  the  posi- 
tion of  creditors  against  her  in  respect  to  her  ward's  estate. 
The  mortgages,  it  will  be  observed,  were  filed  in  different 
counties — those  given  to  the  complainant  and  Mr.  Fisher 
having  been  filed  in  Hudson,  and  that  given  to  Mr.  Hoag, 
in  Essex.  The  chattels  mortgaged  were,  at  the  time  the 
mortgages  were  executed,  in  the  county  of  Essex.  The 
residence  of  the  mortgagor  is  in  dispute;  but  the  evidence,' 
I  think,  leaves  little  ground  for  diversity  of  opinion  as  to 
where  it  must  be  adjudged  to  have  been.  The  mortgagor's 
husband  died  in  1873.  At  the  time  of  his  death  his  resi- 
dence was  in  Kearney  township,  Hudson  county.  The 
mortgagor,  after  his  death,  continued  to  occupy  the  house 
in  which  he  had  resided.     She  spent  portions  of  each  win- 
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ter  thereafter,  up  to  the  winter  of  1876  and  1877,  in  the 
city  of  Newark,  sometimes  taking  a  house,  and  at  others 
three  or  four  rooms,  but  keeping  her  dwelling  in  Kearney 
open,  and  she  and  her  family  going  there  whenever  they 
chose.  She  continued  to  reside  in  her  house  in  Kearney 
during  the  whole  of  the  winter  of  1877  and  1878,  and  on 
the  day  Mr.  Hoag's  mortgage  was  executed,  she  walked 
from  her  house  in  Kearney  to  Newark  to  execute  it.  If  it 
be  taken  as  true  that,  when  she  executed  this  mortgage, 
she  declared  Newark  to  be  the  place  of  her  residence  (the 
weight  of  the  evidence  does  not,  however,  I  think,  estab- 
lish the  fact  that  such  a  declaration  was  made),  still,  I  can- 
not see  how  this  fact  can  affect  the  rights  of  the  complain- 
ant. The  question  as  to  him  is,  not  what  did  she  say 
respecting  the  place  of  her  residence,  at  the  time  she  exe- 
cuted that  mortgage,  but  where,  in  fact,  did  she  then  reside. 
His  rights  must  he  controlled  by  the  fact,  and  not  by  her 
representation.  The  evidence  shows,  conclusively,  that  she 
resided  in  Hudson  county  when  all  three  mortgages  were 
executed. 

It  is  clear,  then,  that  Mr.  Hoag's  mortgage  wras  not  filed 
in  the  county  wdiere  he  was  required  by  law  to  file  it,  in 
order  to  give  it  validity  against  the  creditors  of  the  mort- 
gagor, and  against  subsequent  purchasers  and  mortgagees  in 
good  faith.  The  law  upon  this  point  is  plain  and  impera- 
tive. Unless  a  mortgage  is  filed  in  the  county  where  the 
mortgagor  resides  (if  a  resident  of  this  state)  at  the  time  of 
its  execution,  or  the  mortgagee  takes  immediate  possession 
of  the  mortgaged  chattels,  and  continues  in  the  actual  and 
constant  possession  of  them,  it  is  absolute!}*  void  as  against 
the  creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith.  Rev.  p.  709  §§  39, 
40;  DeCourcey  v.  Collins,  6  C.  E.  Gr.  857. 

The  complainant  is  clothed  with  a  dual  character;  he  is 
both  a  creditor  and  a  subsequent  mortgagee.  He  is  not, 
however,  a  subsequent  mortgagee  in  good  faith.  He  knew, 
when  he  took  his  mortgage,  that  a  prior  mortgage  had  been 
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given,  and  any  attempt  by  him  to  dislodge  that  mortgage 
from  its  position  of  superiority,  in  consequence  of  the  failure 
to  file  it  in  the  proper  county,  is,  in  equity,  an  act  of  bad 
faith.  His  mortgage  must  therefore  be  awarded  a  position 
subordinate  to  that  held  by  the  mortgage  to  Mr.  Hoag.  He 
stands,  however,  as  a  judgment  creditor,  on  a  much  higher 
plane.  The  statute  makes  an  important  distinction  between 
creditors  and  subsequent  purchasers  or  mortgagees.  Pur- 
chasers or  mortgagees,  to  be  in  a  position  to  avail  them- 
selves of  an  omission  by  au  antecedent  mortgagee,  must 
Lave  acted  without  notice  of  the  rights  of  the  holder  of  the 
antecedent  security  ;  but  not  so  with  creditors.  A  creditor 
may  know  that  an  antecedent  mortgage  has  been  given,  yet 
if  it  is  not  filed  according  to  the  requirement  of  the  statute, 
and  he  obtains  a  judgment  and  procures  a  levy  to  be  made, 
his  lien,  by  force  of  the  statute,  is  entitled  to  preference  in 
payment.  This  is  the  rule  plainly  prescribed  by  the  statute. 
Had  the  meaning  of  the  statute  ever  been  thought  to  be 
open  to  doubt,  its  construction  is  now  so  authoritatively 
settled  as  to  be  no  longer  open  to  discussion  in  this  court. 
Williamson  v.  N.  J.  Southern  R.  R.  Co.,  2  Stew.  Eq.  336  ;  S. 
G,  1  Stew.  Eq.  278. 

To  what  extent,  then,  is  the  complainant  a  creditor?  Is 
he  entitled  to  that  position  in  virtue  of  both  of  his  judg- 
ments, or  only  one?  The  judgment  he  holds  under  assign- 
ment from  Albert  II.  Hewes  does  not  seem  to  be  open  to 
any  valid  objection.  It  was  founded  on  a  just  debt,  actually 
existing  at  the  time  it  was  confessed.  The  defendant  Hoag 
cannot  impeach  the  complainant's  title  because  he  paid 
nothing  for  it.  The  judgment  creditor  had  an  unquestion- 
able right  to  assign  it,  with  or  without  a  consideration,  just 
as  he  pleased.  That  is  a  matter  which  concerned  him  alone. 
The  fact  that  the  assignment  was  gratuitous,  is  only  import- 
ant as  it  may  serve  to  show  whether  the  foundation  of  the 
judgment  was  honest  or  fraudulent.  Under  the  evidence, 
there  can  be  no  doubt  that  it  is  supported  by  a  just  debt. 
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As  already  intimated,  the  complainant's  right  to  occupy 
the  position  of  a  judgment  creditor,  as  against  other  lien- 
holders,  under  the  judgment  confessed  to  himself,  has  little 
to  support  it  in  a  court  of  equit}7.  Is  he  a  creditor  in  the 
sense  in  which  that  term  is  used  in  this  act?  It  is  certain 
that  no  dent  was  due  to  him  for  which  he  could  have  main- 
tained an  action.  At  the  time  of  his  recovery,  he  had  no 
legal  or  just  cause  of  action  against  the  defendant.  At 
common  law,  a  judgment  may  be  confessed  to  secure  a  debt 
to  be  subsequently  created,  but  suppose  the  consideration 
promised,  is  never  furnished,  would  a  court  of  equity  permit 
the  judgment  to  be  collected,  or  give  such  a  judgment  cred- 
itor a  superior  position  against  an  unfiled  antecedent  mort- 
gage, the  existence  of  which  was  known  to  him  wThen  he 
obtained  his  judgment? 

Besides,  I  think  I  am  bound  to  consider  the  doctrine 
as  settled,  so  far  at  least  as  this  court  is  concerned,  that 
a  judgment  on  bond  and  warrant  of  attorney,  under  our 
statute,  can  only  be  entered  for  a  debt  actually  existing 
at  the  time  of  its  entry,  and  that  a  simple  liability  as 
endorser  or  surety  does  not  constitute  such  a  debt.  "  It 
is  an  abuse  of  language  to  say,"  says  Chancellor  Halsted, 
"  that  because  I  endorse  your  note  to-day,  payable  three 
months  hence,  to  be  used  by  you,  you  are  indebted  to 
me  to-day  for  the  amount  of  it."  Blackwell  v.  Rankin,  3 
Hal.  Ch.  160.  But  the  decisive  authority  on  this  point  is 
the  judgment  of  the  court  of  errors  and  appeals,  in  Clapp  v. 
Ely,  3  Dutch.  555.  It  will  be  remembered  that,  in  that 
case,  it  was  finally  held,  b}T  a  divided  court,  it  is  true,  after 
repeated  and  exhaustive  discussion  by  counsel  as  able  as 
any  that  ever  adorned  the  bar  of  this  state,  and  after  the 
best  consideration  that  could  be  given  by  the  court  to  any 
case,  that  a  valid  judgment  could  not  be  entered,  under  our 
statute  regulating  the  recovery  of  judgments  by  confession 
on  bond  and  warrant  of  attorney,  to  secure  future  advances, 
or  a  debt  to  be  subsequently  created.  A  single  quotation 
from  the  masterly  opinion  of  Chief  Justice  Green  will  pre- 
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sent  the  important  ruling  of  that  case,  which,  I  think,  must 
control  this.  He  says:  "Under  the  law  of  this  state,  no 
judgment  by  confession  can  he  entered,  except  for  a  demand 
founded  on  a  legal  consideration,  and  for  a  debt  justly  due 
and  owing  at  the  time  of  the  entry  of  the  judgment." 
These  considerations,  I  think,  effectually  dispose  of  the 
complainant's  claim  to  be  regarded  as  a  judgment  creditor, 
as  against  the  other  lien-holders,  in  respect  to  the  judgment 
confessed  to  himself. 

But  if  it  were  possible  to  hold  that  the  complainant  was 
entitled  to  be  treated  as  the  holder  of  a  valid  security  for 
future  advances,  it  is  not  perceived  how  that  would  give  him 
the  least  advantage  in  this,  controversy.  The  general  rule 
in  respect  to  such  securities  is  well  established.  They  are 
only  entitled  to  priority  over  subsequent  encumbrances  to 
the  extent  of  the  sums  actually  advanced  prior  to  actual 
notice  of  the  subsequent  encumbrance.  Ward  v.  Cook,  2  C. 
K  Gr.  93;  Kline  v.  McGuckin,  9  C.  E.  Gr.  £11.  Here 
nothing,  up  to  this  time,  has  been  advanced,  and  the  com- 
plainant cannot,  therefore,  in  equity,  lay  claim  to  the  rights 
of  a  creditor. 

This  disposes  of  the  case  so  far  as  it  involves  merely  the 
rights  of  the  complainant  and  Mr.  Hoag,  and  without  refer- 
ence to  the  rights  of  Mr.  Fisher.  But  his  rights  must  also 
be  considered.  He  took  his  mortgage  with  notice  that  a 
prior  mortgage  had  been  given  to  Mr.  Hoag,  and  he  must, 
therefore,  as  between  Hoag  and  himself,  take  the  subordi- 
nate position.  But  he  and  complainant,  as  between  them- 
selves, occupy  equal  rank;  the  judgment  of  the  one,  and 
the  mortgage  of  the  other,  were  recovered  and  filed  on  the 
same  day.  So  that  the  relative  positions  of  the  several 
parties  are  as  follows:  The  complainant  and  Fisher,  as 
between  themselves,  hold  concurrent  liens,  but  Hoag  stands 
prior  to  Fisher  as  between  Fisher  and  himself,  and  the  com- 
plainant, as  between  Hoag  and  himself,  stands  prior  to 
Hoag.  In  this  condition  of  affairs,  it  is  impossible  to  give 
the  complainant  the  full  benefit  of  the  superiority  of  his 
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position  over  Hoag,  without  advancing  him  to  the  front 
against  everybody.  The  fact  that  the  complainant's  posi- 
tion is  superior  to  that  of  Hoag,  and  that  Fisher's  is  sub- 
ordinate to  that  held  by  Hoag,  raises  the  complainant  above 
Fisher  as  well  as  Hoag.  Where  a  third  encumbrancer 
acquires  a  right  of  priority  as  against  the  first,  but  the  act 
or  omission  from  which  such  right  flows  does  not  change 
his  relative  position  towards  the  second,  yet,  as  it  is  impos- 
sible to  put  him  in  advance  of  the  first,  without  also  advan- 
cing him  over  the  second,  his  lien  must,  of  necessity,  be 
advanced  to  the  first  position  as  against  both  the  first  and 
the  second  encumbrances.  Clement  v.  Kaighn,  2  McCart.  47. 
The  decree  will  declare  the  liens  of  the  parties  to  stand 
in  the  following  order  :  The  complainant  shall  be  first  paid 
the  amount  due  on  the  judgment  assigned  to  him  by  Albert 
H.  Hewes;  the  defendant  Hoag  shall  next  be  paid  the 
amount  due  on  his  mortgage,  and,  lastly,  Fisher  shall  be 
paid  the  amount  due  on  his  mortgage.  If  a  surplus  remains, 
it  must  be  brought  into  court  to  await  the  determination  of 
the  question  whether  the  complainant  or  Mrs.  Hewes  is 
entitled  to  it. 


The   Executors   of   Daniel   Skellenger,   deceased, 

v. 

The  Executor  of  Hannah  Skellenger,  deceased, 
and  others. 

1.  It  is  a  settled  doctrine  of  equity  jurisprudence,  that  where  per- 
sonal estate  is  given  by  will  to  a  trustee,  upon  certain  trusts,  and  the 
purposes  of  the  trust  do  not  exhaust  the  whole  estate,  or  the  trusts 
fail,  the  trustee  shall  not  take  the  surplus  for  his  own  benefit,  unless 
such  appears  to  have  been  the  intention  of  the  testator,  but  a  trust 
will  result  in  favor  of  those  who  are  entitled  under  the  statute  of  dis- 
tribution as  the  next  of  kin  of  the  testator. 
43 
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2.  Equitable  esates  are  treated  in  equity  as  legal  estates,  and  are 
held  to  be  subject  to  the  same  incidents,  properties  and  consequences 
that  similar  legal  estates  are  at  law. 

3.  In  cases  of  partial  intestacy,  both  the  next  of  kin  and  the  widow 
take  under  the  statute  of  distribution,  and  one  cannot  acquire  a  right 
to  distribution  unless  the  other  does,  also. 

4.  In  cases  of  partial  intestacy,  the  persons  entitled  to  distribution 
take,  not  in  pursuance  of  the  intention  of  the  testator,  but  by  force  of 
law,  and  regardless  of  what  his  intentions  may  have  been. 

5.  The  widow  is  entitled  to  participate  in  the  distribution  of  that 
part  of  a  testator's  estate  as  to  which  he  dies  intestate. 


On  final  hearing  on  bill,  answers  and  proofs. 
Mr.  Alfred  Mills,  for  complainants. 

Mr.  George  T.  Wert  and  Mr.  George  W.  Forsyth,  for  the 
next  of  kin. 

Mr.  Edward  C.  Lyon,  for  the  executor  of  Hannah  Skel- 
lenger,  deceased. 

The  Vice-Chancellor. 

This  is  a  bill  for  direction.  The  complainants,  as  the 
executors  of  Daniel  Skellenger,  deceased,  ask  direction  as 
to  what  they  shall  do  with  certain  moneys  belonging  to 
their  testator,  not  disposed  of  by  his  will.  His  estate  con- 
sisted entirely  of  personalty.  By  his  will,  he  first  gave  all 
his  estate  to  his  wife,  except  his  moneys  and  securities  for 
the  payment  of  money,  and  then  gave  all  the  residue  of  his 
estate  to  his  executors,  "  to  have  and  to  hold  upon  and  sub- 
ject, to  the  following  trusts,  to  wit:  upon  trust  to  invest  the 
same  at  interest,  on  good  security,  and  the  interest  and 
income  thereof,  after  payment  of  taxes  and  expenses  attend- 
ing investments,  annually  to  pay  to  his  (my)  wife  during 
her  natural  life,"  and,  within  six  months  after  her  death,  to 
pay  from  and  out  of  the  residue  so  directed  to  be  invested 
upon  trust,  several    pecuniary  legacies  of  fixed  amounts. 


5  Stew.]  MAY  TERM,  1880.  661 

Skellenger's  executors  v.  Skellenger's  executor. 

No  other  or  further  disposition  of  the  residue  is  made.  The 
testator's  widow  survived  him.  They  never  had  a  child. 
The  widow  is  now  dead.  She  left  a  will.  The  complain- 
ants, after  paying  all  the  legacies  directed  to  be  paid,  have 
still  in  hand  over  $1,700.  The  will  makes  no  disposition 
of  the  beneficial  interest  in  this  sum.  The  legal  title  to  it 
was  given  to  the  complainants  to  enable  them  to  perform 
certain  trusts,  but,  the  trusts  having  been  fully  performed 
without  it,  the  question  arises,  What  shall  be  done  with  it, 
or  who  is  entitled  to  it? 

There  are  three  different  claimants :  first,  the  executors, 
who  claim  the  whole  to  the  exclusion  of  all  others;  second, 
the  next  of  kin  of  the  testator,  who  also  claim  the  whole  in 
exclusion  of  the  executors,  and  likewise  to  the  exclusion  of 
the  representative  of  the  widow,  and,  third,  the  representa- 
tive of  the  widow,  who  claims  a  moiety  of  the  fund. 

At  common  law,  an  executor,  by  virtue  of  his  appoint- 
ment, is  entitled  to  the  whole  of  the  personal  estate,  and  if, 
after  the  payment  of  debts  and  legacies,  any  surplus  remains, 
it  vests  in  him  beneficially.  2  Wms.  on  Ex'rs  14-75,  marg. 
note.  But  this  rule  has  never  prevailed  in  the  United 
States.  On  the  contrary,  it  has  uniformly  been  held  in 
this  country,  that  if  any  part  of  the  personal  estate  happens 
to  be  undisposed  of  by  the  will,  the  executor  takes  it,  as 
trustee  for  those  who  are  entitled  under  the  statute  of 
distribution.  1  Perry  on  Trusts  §  155 ;  Story's  Eq.  Juris. 
§  1208. 

No  doctrine  of  equity  jurisprudence  is  more  firmly  estab- 
lished than  that,  where  personal  estate  is  given  by  will  to  a 
trustee,  upon  certain  trusts,  and  the  purposes  of  the  trust 
do  not  exhaust  the  whole  estate,  or  the  trusts  fail,  either  in 
whole  or  in  part,  by  lapse  or  otherwise,  the  trustee  shall 
not  take  the  surplus  for  his  own  benefit,  unless  such  appears 
to  have  been  the  intention  of  the  testator,  but  a  trust  results 
in  favor  of  those  who  are  entitled  under  the  statute  of  dis- 
tribution as  the  next  of  kin  of  the  testator.  Bill  on  Trust- 
ees 113,  marg.  note;  1  Perry  on   Trusts  §  152 ;  2  Wms.  on 
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Ex'rs  14.75,  marg.  note.  "Where  the  gift  is  made  to  the 
donee  as  trustee,  or  in  trust,  without  any  words  indicating 
an  intention  to  confer  a  beneficial  interest  upon  him,  the 
form  of  the  gift  will  be  considered  conclusive  against  his 
right  to  take  for  his  own  benefit.  Hill  on  Trustees  11^ 
marg.  note ;  1  Perry  on  Trusts  §  158.  These  authorities  dis- 
pose of  the  claim  of  the  complainants. 

Technically,  the  testator  did  not  die  intestate  as  to  any 
part  of  his  estate.  He  gave  the  legal  title  of  the  whole  to 
his  executors.  They  would  have  taken  it  anyhow,  in  virtue 
of  their  office,  if  the  will  had  contained  no  express  gift  to 
them.  But  he  did  die  intestate  as  to  the  beneficial  interest 
in  this  fund.  No  disposition  was  made  of  that.  This  inter- 
est is  an  equitable  estate,  and,  as  such,  is  entitled,  in  equity, 
to  be  considered,  to  all  intents  and  purposes,  as  a  legal 
estate.  Such  estates,  in  equity,  are  subject  to  the  same 
incidents,  properties  and  consequences  that  similar  legal 
estates  are  at  law,  and  are  transmissible  in  the  same  man- 
ner. Cushing  v.  Blake,  3  Stew.  Eq.  695.  The  income  of 
this  fund  passed  by  the  will,  but  no  beneficial  interest  in 
the  corpus  itself.  As  to  that  the  will  is  silent  and  inopera- 
tive, and  it  therefore  stood,  on  the  testator's  death,  in 
•  exactly  the  same  condition  that  it  would  if  he  had  left  no 
will.  As  to  that,  it  must  be  declared,  as  a  matter  of  law, 
that  he  had  no  will. 

This  being  so,  it  would  seem  to  follow,  as  a  necessary 
sequence,  that  the  widow  was  entitled  to  participate  in  its 
distribution.  As  a  general  rule,  the  right  of  the  distributees 
vests  immediately  on  the  death  of  the  intestate.  But  it  is 
contended  that  our  statute  was  intended  to  regulate  distri- 
bution only  in  cases  of  total  intestacy,  and  has  no  application 
to  a  case  of  partial  intestacy.  This  argument,  however, 
proves  too  much,  for,  if  sound,  it  will  exclude  the  next  of 
kin  quite  as  effectually  as  the  widow.  The  right  of  distri- 
bution is  not  a  common  law  right,  but  depends  upon 
statute.  Originally  the  ordinary  took  the  whole  surplus 
for  pious  uses.     To  cure  this  wrong,  parliament  took  away 
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the  right  of  the  ordinary,  and  gave  it,  by  statute,  to  the 
widow  and  next  of  kin.  They  hold  under  the  same  grant, 
and  one  cannot  take  unless  the  other  does,  also.  In  the 
words  of  Chief  Justice  Shaw,  uttered  in  a  case  identical  in 
all  material  points  with  the  one  under  consideration,  "  the 
same  provision  in  the  statute  of  distribution  which  gives 
property  not  disposed  of  by  will,  where  there  is  a  will,  to 
the  next  of  kin,  gives  a  distributive  share  to  the  widow." 
Nicker  son  v.  Bowly,  8  Mete.  (Mass.)  430. 

It  is  also  insisted,  that  the  widow  should  not  be  permitted 
to  take  any  part  of  this  fund,  because  it  is  apparent,  upon 
the  face  of  the  will,  that  the  testator  intended  she  should 
not.  This  intention,  it  is  said,  must  be  inferred  from  the 
fact  that  he  gave  her  the  use  of  the  whole  during  her  life, 
and  he  could  not,  therefore,  have  intended  that  she  should 
take  a  part  absolutely.  In  other  words,  having  given  her  a 
part  by  express  words,  it  must  necessarily  be  inferred  that 
he  did  not  intend  she  should  have  any  more.  This  argu- 
ment, it  will  be  observed,  proceeds  upon  the  assumption 
that  the  right  of  distribution  is  to  be  regulated  by  the 
intention  of  the  testator.  But  this,  I  think,  is  a  mistake. 
The  intention  of  the  testator  is  to  govern  only  so  far  as  he 
has  declared  it  by  his  will.  With  regard  to  that  part  of  his 
property  which  his  will  did  not  pass,  it  must  be  declared  he 
had  no  will,  and  therefore  the  court  cannot  know  his  inten- 
tion concerning  it.  The  next  of  kin  cannot  take  until  intes- 
tacy is  found,  and  then  they  take,  not  in  pursuance  of  the 
testator's  intention,  but  by  force  of  law,  regardless  of  what 
his  intentions  were.  Upon  this  point,  Chief  Justice  ShawT, 
in  the  case  already  cited,  says  :  "  If  it  were  thought  import- 
ant to  inquire  into  the  intent  of  the  deceased,  when  he  has 
made  a  will,  but  left  property  undisposed  of,  either  in  terms 
or  by  implication,  as  every  man  is  presumed  to  know  the 
law,  it  may  reasonably  be  inferred  as  his  intention  that  the 
residue  should  be  disposed  of  according  to  law." 

The  rule  upon  this  subject  is  settled.  It  has  recently 
been  adjudged    by  this  court,  that  where  a  testator  dies 
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intestate  as  to  part  of  his  estate,  in  consequence  of  the 
lapsing  of  a  legacy,  his  widow  is  entitled  to  a  distributive 
share  of  it,  though  she  had  accepted  the  provision  made  for 
her  in  lieu  of  dower,  by  the  will.  Handy  v.  Marcy,  1  Stew. 
Eq.  59.  The  other  pertinent  authorities  are  Davers  v.  Dewcs, 
3  P.  Wms.  Jfi;  Dicks  v.  Lambert,  4  Ves.  725;  Oldham  v.  Carle- 
ton,  2  Cox  399 ;  Ex  parte  Kempton,  S3  Pick.  163 ;  Dale  v. 
Johnson,  3  Allen  364- 

The  decree  will  direct  the  complainants  to  pay  one  moiety 
of  the  fund  to  the  representative  of  the  widow,  and  the  other 
to  the  next  of  kin  of  the  testator. 


Edward  Clark 

v. 

John  Q.  A.  Butler. 


1.  A  transitory  seizin,  or  seizin  for  an  instant  only,  is  not  sufficient 
to  support  a  mechanics  lien. 

2.  Such  a  momentary  seizin  will  occur  when  a  grantee,  immediately 
upon  receiving  title,  conveys  it,  by  mortgage,  to  his  grantor,  or  to  a 
third  person. 

3.  When  the  deed  and  mortgage  appear  to  have  been  executed  on 
the  same  day,  the  legal  inference  is,  that  they  were  made  at  the  same 
time,  and  were  parts  of  one  and  the  same  transaction. 

4.  A  purchase-money  mortgage,  under  certain  circumstances,  is 
entitled  to  priority  over  a  mechanics  lien,  though  given  subsequent  to 
the  commencement  of  the  building. 


On  final  hearing,  on  bill,  answer  and  proofs. 
Mr.  Hamilton  Wallis,  for  complainant. 
Mr.  J.  Henry  Stone,  for  defendant. 
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The  Vice-Chancellor. 

This  is  a  foreclosure  suit.  The  defendant  resists  the  com- 
plainant's right  to  a  decree,  on  the  ground  that  he  holds  the 
mortgaged  premises  by  title  paramount,  free  from  the  com- 
plainant's mortgage. 

The  complainant's  mortgage  bears  date  May  10th,  1876, 
and  was  registered  July  15th,  1876.  It  was  made  by  Mary 
A.  Stanton.  At  the  time  it  was  executed,  the  complainant 
held  two  prior  mortgages  upon  the  premises  in  dispute, 
embracing  other  lands,  the  first  bearing  date  March  11th, 
1871,  for  $40,000,  and  the  second,  dated  October  1st,  1875, 
for  $8,575.  They  were  made  to  the  complainant  by  George 
Hughes.  Subsequent  to  the  date  of  the  last,  Hughes  com- 
menced the  erection  of  a  dwelling-house  on  the  premises  in 
dispute,  and,  while  it  was  in  course  of  erection,  agreed  to 
convey  the  premises  to  Mary  A.  Stanton.  This  contract 
was  carried  into  effect,  May  10th,  1876.  Hughes  then  con- 
veyed to  Mrs.  Stanton,  and  she,  at  the  same  time,  executed 
the  mortgage  in  suit  to  the  complainant,  and  he  released  to 
her  the  lien  of  his  two  prior  mortgages,  and  credited  the 
amount  of  his  new  mortgage  on  his  $40,000  mortgage.  The 
papers  thus  interchanged  were  executed  simultaneously; 
they  all  bear  date  the  same  day,  and  were  all  left  for  record 
at  the  same  time.  The  defendant,  on  the  29th  of  April, 
1876,  furnished  Hughes  with  certain  material  used  by  him  in 
the  construction  of  the  building,  for  which  he  tiled  a  mechan- 
ics lien,  September  26th,  1876.  Suit  was  subsequently 
brought  to  enforce  this  lien,  and  a  special  judgment  recov- 
ered against  the  premises  in  dispute,  pursuant  to  the  statute. 
They  were  afterwards  sold  under  the  judgment,  and  con- 
veyed to  the  defendant.  He  claims  to  hold  them,  by  force 
of  the  statute,  free  from  the  complainant's  mortgage. 

The  statute  declares  that  a  deed  made  in  execution  of  a 
judgment  founded  on  a  mechanics  lien,  "shall  convey  to 
the  purchaser  the  estate  which  the  owner  had  in  the  lands 
at  the  commencement  of  the  building,  or  which  he  subse- 
quently acquired,  and,  also,  in  the  building,  subject  only  to 
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all  mortgages  and  other  encumbrances  created  and  recorded 
or  registered  prior  to  the  said  commencement  of  the  build- 
ing" {Rev.  p.  673  §  23).  The  defendant's  claim  is  certainly 
warranted  by  the  letter  of  the  statute.  The  complainant's 
mortgage  had  no  existence  at  the  commencement  of  the 
building,  but  was  subsequently  created.  It  is  argued,  how- 
ever, very  strenuously,  that  this  statute  is  unconstitutional, 
because,  if  effect  be  given  to  it  in  this  case,  it  will  deprive 
the  complainant  of  his  property  without  due  process  of  law ; 
in  other  words,  render  his  mortgage  worthless  without 
affording  him  an  opportunity  of  being  heard  in  its  defence. 
But  this  view,  I  think,  is  founded  on  a  misapprehension. 
The  law  takes  nothing  away  from  the  mortgagee,  nor  does  it 
deprive  him  of  the  right  of  being  heard.  It  simply  fixes 
his  position  as  an  encumbrancer,  if  he  takes  a  mortgage  on 
lands  upon  which  his  mortgagor  has  already  commenced 
the  erection  of  a  building.  He  is  at  liberty,  after  sale  and 
conveyance,  to  dispute  the  right  of  the  purchaser  to  hold 
the  land  free  from  the  lien  of  his  mortgage.  The  complain- 
ant is  exercising  that  privilege  now.  The  statute  does  not 
deprive  a  mortgagee  of  the  right  to  contest  with  the  pur- 
chaser the  question  whose  title  is  paramount,  but  merely 
declares  what  shall  be  the  legal  consequences  of  the  fact, 
when  found  that  his  mortgage  was  created  subsequent  to 
the  commencement  of  the  building.  He  is  at  liberty  to 
contest  the  fact,  and  is  merely  bound  by  its  legal  conse- 
quences after  the  fact  is  judicially'  found.  Discussion  upon 
this  point  is,  however,  unnecessary.  It  has  already  been 
decided  by  this  court.  Tompkins  v.  Morton,  10  C.  E.  Gr. 
293. 

The  case  presents  another  question,  of  much  graver 
importance  to  the  defendant.  Was  the  owner,  under  whom 
he  elaims,  seized  of  the  premises  for  a  sufficient  period  to 
allow  his  lien  to  attach  as  against  the  complainant's  mort- 
gage? The  owner  designated  in  his  lien  claim,  through 
whom  he  derives  whatever  rights  he  has,  is  Mary  A.  Stan- 
ton.    Her  seizin  was  but  for  an  instant.     The  moment  title 
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touched  her,  it  passed  from  her.  The  instant  the  burden  of 
the  prior  mortgages  was  lifted,  a  new  burden  took  its  place. 
The  old  burden  was  removed,  not  to  free  the  land,  but  to 
make  place  for  a  new  burden. 

A  transitory  seizin,  or  seizin  for  an  instant,  as,  for  exam- 
ple, where  a  conveyance  in  fee  is  made,  and  at  the  same 
time  the  grantee  executes  a  mortgage  for  purchase-money, 
either  to  the  grantor  or  to  a  third  person,  is  not  sufficient  to 
support  an  estate  in  dower.  Griggs  v.  Smith,  7  Hal.  S3.  It 
is  immaterial  whether  the  mort°;acre  is  made  to  the  erantor 
or  to  a  third  person,  provided  the  instant  the  husband  gets 
title  he  parts  with  it.  And  where  the  deed  and  mortgage 
appear  to  have  been  executed  on  the  same  day,  the  legal 
inference  is,  that  they  were  given  at  the  same  time,  and 
were  parts  of  one  and  the  same  transaction.  Kittle  v.  Van 
Dyck,  1  Sandf.  Ch.  79.  And  it  has  been  repeatedly  held 
that  such  a  seizin  is  not  sufficient  to  bring  the  land  within 
the  grasp  of  a  mechanics  lien,  so  as  to  make  tbe  lien  an 
encumbrance  prior  and  paramount  to  the  mortgage. 

In  Mcintosh  v.  Thurston,  10  C.  E.  Gr.  24%,  it  appeared 
that  Thurston  had  commenced  the  erection  of  a  building  on 
land  which  he  had  agreed  to  purchase,  but  to  which  he  had 
not  yet  acquired  title  by  deed.  When  the  building  was 
nearly  completed,  a  convej-ance  was  made  to  him,  and,  simul- 
taneously with  its  delivery,  he  executed  a  mortgage  to  the 
complainant.  A  mechanics  lien  was  subsequent!}'  filed  for 
a  debt  incurred  in  the  erection  of  the  building  prior  to  the 
conveyance  to  Thurston,  and  a  judgment  recovered  thereon. 
In  deciding  which  of  these  two  encumbrances  was  entitled 
to  the  superior  position,  the  chancellor  said  :  "  Thurston 
was  seized  for  an  instant  only.  He  received  and  parted 
with  the  title  at  the  same  time,  and  was  but  the  instrument 
of  conveying  it  to  the  complainant.  To  such  a  merely  tran- 
sitory seizin  no  lien  could  attach."  No  argument  is  required 
to  show  the  pertinency  of  this  adjudication  to  the  case  in 
hand.     The   same   rule  of  judgment  was  adopted    by  the 
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supreme    court,    in  Lamb  v.    Cannon,   9    Vr.  364-,   and    re- 
affirmed by  this  court,  in  Gibbs  v.  Grant,  2  Stew.  Eq.  £22. 

These  authorities,  unquestionably,  entitle  the  complain- 
ant to  a  decree,  unless  this  case  is  expressly  ruled,  as  the 
defendant  insists  it  is,  by  Kittredge  v.  Neumann,  11  C.  E.  Gr. 
195.  I  think  the  two  cases  are  clearly  distinguishable. 
The  important  distinction  is  this  :  In  Kittredge  v.  Neumann 
it  was  held,  that  the  lands,  even  before  they  were  conveyed 
by  the  mortgagee  to  the  mortgagor,  were  subject  to  the 
mechanics  lien,  so  that  the  estate  of  the  mortgagee  was,  in 
any  event,  within  the  grasp  of  the  lien,  whether  she  con- 
tinued to  hold  it  as  owner,  or  became  the  grantee  of  it  by 
mortgage,  while  in  this  case  the  rights  of  the  complainant, 
under  his  two  prior  mortgages,  were,  certainly  up  to  the 
time  he  made  the  release,  paramount  to  those  of  the  defend- 
ant, and  also  to  those  under  whom  he  must  claim.  The 
complainant  agreed  to  release,  not  gratuitously,  but  for  a 
consideration  (he  did  not  mean  to  surrender  anything),  and 
inasmuch  as  he  held  by  title  paramount  to  that  of  the  actual 
vendor,  I  think  he  is  entitled  to  be  regarded,  in  equity,  as 
a  vendor.  If  he  is  entitled  to  that  character,  then  his  mort- 
gage is  a  purchase-money  mortgage,  and,  as  such,  it  is,  in 
equity,  entitled  to  be  preferred  before  the  lien  of  the 
defendant,  though  created  and  recorded  subsequent  to  the 
commencement  of  the  building.  It  is  now  well  settled, 
that,  where  lands  are  purchased,  under  an  agreement  that 
the  purchase-money  shall  be  secured  by  mortgage  on  the 
lands  agreed  to  be  conveyed,  and  the  vendee,  without  the 
written  consent  of  the  owner,  commences  the  erection  of 
a  building  before  obtaining  title,  if  a  mortgage  for  the 
purchase-money  be  given  when  title  is  made  to  the  vendee, 
it  will  be  entitled  to  preference  over  a  mechanics  lien 
founded  on  a  debt  contracted  in  the  erection  of  the  build- 
ing, though  the  mortgage  be  given  at  a  date  subsequent  to 
the  commencement  of  the  building.  National  Bank  of  the 
Metropolis  v.  Sprague,  5  C.  E.  Gr.  13  ;  Strong  v.  Van  Duersen, 
8  C.  E.  Gr.  370;    Mcintosh  v.  Thurston,  10  C.  E.  Gr.  2p2. 
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The  justice  of  the  doctrine  established  by  these  cases  is 
obvious.  No  man  should  be  permitted  to  acquire  title  to 
the  property  of  another  without  first  paying  for  it;  nor 
should  the  creditors  of  a  vendee  be  allowed  to  acquire, 
against  the  vendor,  a  more  advantageous  position  than  that 
held  by  the  vendee.  It  is  certain  the  complainant  did  not 
intend  to  postpone  his  lien  to  that  of  the  defendant;  if  the 
other  parties  intended  such  a  result,  and  accomplished  it  by 
withholding  facts  which  good  faith  and  fair  dealing  required 
them  to  disclose,  neither  they,  nor  those  who  must  trace 
their  rights  through  them,  can  hold,  in  a  court  of  conscience, 
an  advantage  thus  obtained. 

It  is  not  shown,  nor  even  alleged,  that  in  adjusting  the 
burden  of  the  two  first  mortgages,  a  larger  proportion  of 
the  debt  secured  by  them  was  imposed  upon  that  part  of 
the  mortgaged  premises  now  in  dispute  than  it  ought,  in 
view  of  the  defendant's  equities,  to  bear.  The  defendant  is 
not,  therefore,  in  a  position  where  he  has  a  right  to  the  aid 
of  this  court  on  that  ground. 

For  both  reasons,  I  think  the  title  acquired  by  the  defend- 
ant is  subject  to  the  complainant's  mortgage,  and,  conse- 
quently, I  am  of  opinion  that  the  complainant  is  entitled  to 
a  decree. 


Ephraim  Van  Ness 

v. 
Jacob  S.  Van  Ness. 

1.  A  master's  report,  on  exceptions,  will  be  taken  to  be  correct 
until  error  is  shown.  His  conclusions  upon  the  facts  will  be  consid- 
ered justified  by  the  evidence  until  the  contrary  is  made  to  appear. 

2.  A  member  of  a  firm  whose  duty  it  is  to  keep  the  accounts,  and 
who  claims  that  he  has  omitted  to  enter  credits  to  which  he  is  entitled, 
will  be  required  to  make  the  most  satisfactory  proof  of  the  mistakes 
he  asks  to  have  corrected. 
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3.  A  new  reference  will  not  be  ordered  in  a  matter  of  account,  sim- 
ply because  the  exceptant  believes  that  a  more  thorough  and  careful 
examination  of  the  accoants  than  he  has  made,  may  result  in  showing 
a  mistake  in  the  master's  report. 


On  bill  for  an  account.     Exceptions  to  master's  report. 
Mr.  B.  W.  Parker,  for  exceptant. 
Mr.  Edgar  B.  Ward,  for  complainant. 

The  Vice-Chancellor. 

This  case  comes  before  the  court  on  exceptions  to  the 
master's  report.  The  report  must  be  taken  to  be  correct 
until  error  is  shown.  The  burden  is  on  the  exceptant 
National  Bank  of  the  Metropolis  v.  Sprague,  8  C.  E.  Gr.  82. 
The  report  must  be  tried  by  the  evidence  produced  before 
the  master,  and,  unless  it  appears  to  be  wrong  when  judged 
by  that  test,  it  must  be  sustained.  Until  error  is  made 
clear,  the  master's  conclusions  must  be  regarded  as  correct. 
Clark  v.  Condit,  6  C.  E.  Gr.  322 ;  Haulenbeck  v.  Cronkright,  8 
C.  E.  Gr.  412. 

I  have  carefully  considered  all  the  evidence  produced  by 
the  parties,  and  my  conclusion  is  in  perfect  accord  with  that 
of  the  master;  indeed,  the  force  of  the  evidence  is  so  clearly 
in  one  direction  that  I  think  no  other  result  was  possible  in 
the  judgment  of  an  impartial  mind.  So  far  as  the  report  is 
made  up  from  books,  those  kept  by  the  exceptant  were 
taken  as  the  guide.  He  was  the  book-keeper  of  the  part- 
nership, and  was  bound  to  keep  full  and  accurate  accounts. 
If  he  has  been  derelict  in  his  duty,  so  that  doubt  and  uncer- 
tainty have  arisen,  he  must  bear  the  consequences.  No 
mistake  of  his  should  be  corrected  except  upon  the  most 
satisfactory  proof.  The  methods  he  adopted  in  conducting 
the  business  were  those  best  calculated  to  insure  mistakes 
and  breed  suspicions.  The  most  of  his  purchases  for  the 
firm,  he  says,  were   made   in    his  own   name,  and   not  in 
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the  name  of  the  firm.  The  moneys  of  the  firm  and  his  own 
were  all  deposited  in  bank  to  his  individual  credit,  with  no 
mark  or  sign  to  distinguish  the  one  from  the  other,  and  he 
drew  against  the  deposits  thus  made,  for  his  own  purposes 
and  those  of  the  firm,  indiscriminately,  according  to  his 
pleasure.  This  method  of  conducting  the  business,  it  will 
be  observed,  afforded  his  partner  no  means  of  ascertaining 
what  part  of  the  moneys  standing  to  his  credit,  belonged 
to  the  firm,  and  what  drafts  made  against  them  were 
chargeable  to  the  firm,  except  the  entries  he  made  upon  the 
books  of  the  firm.  He  now  says  he  has  not  entered  all  the 
drafts  and  payments  made  by  him  for  the  firm.  But  his 
testimony  on  this  point  is  extremely  vague  and  inconclu- 
sive. On  producing  a  large  number  of  receipted  bills  and 
checks,  he  said  those  marked  "  F  "  represented  firm  trans- 
actions, those  marked  "  I "  represented  his  own  individual 
transactions,  and  those  marked  "  D "  were  doubtful  or 
unknown.  He  then  added:  "  I  think  all  these  payments 
have  not  been  put  in  the  books;  if  any  of  these  payments 
for  the  firm  are  not  in  the  books,  they  ought  to  be  added. 
Checks  for  '  cash  '  represent  money  drawn  to  pay  the  men ; 
sometimes  I  drew  them  that  way  when  I  wanted  money  for 
myself.  I  don't  mean  to  say  that  all  the  money  in  the 
checks  'to  cash,'  marked  '  F,'  were  drawn  for  the  firm;  the 
most  part  of  the  money  in  these  checks  went  for  the  firm." 
This  is  the  whole  of  the  evidence  tending  to  show  that  he 
was  entitled  to  credits  not  entered  on  the  books.  In  my 
estimation,  it  is  scarcely  sufficient  to  raise  a  suspicion  that 
he  is  entitled  to  any  other  credits  than  those  his  books  show, 
and  I  am  satisfied  the  master  did  right  in  disregarding  it. 

The  objection  most  vigorously  pressed  on  the  argument 
was  this :  that  the  master,  after  preparing  his  report,  did 
not  give  the  exceptant  an  opportunity,  before  filing  the 
report,  to  attend  before  him  to  inspect  it  and  make  sugges- 
tions concerning  it.  He  contends  that  correct  practice  in 
such  cases  entitled  him  to  such  an  opportunity.  2  Dan.  Ch. 
Pr.  1301.    And  the  loss  of  it  in  this  instance  has  deprived  him 
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of  the  chance  of  convincing  the  master,  by  the  production 
of  further  proofs,  that  his  report  is  erroneous.  But  no  offer 
of  additional  evidence  was  made.  None  was  specified  on 
the  argument  of  the  exceptions,  although  counsel  was  urged 
by  the  court  to  disclose  such  evidence,  if  any  was  known  to 
exist.  None  was  mentioned,  and  I  am  satisfied  neither 
counsel  nor  client  knew  anything,  in  the  way  of  evidence, 
which  they  thought  could  change  the  result. 

But  it  was  insisted  that,  in  consequence  of  the  imperfect 
condition  of  the  accounts,  there  was  reason  to  believe  that 
the  master's  conclusions  were  unjust  to  the  exceptant,  and 
the  matter  ought,  therefore,  in  the  interest  of  justice,  to  be 
sent  back  to  a  master  to  afford  the  exceptant  an  opportunity 
to  have  the  accounts  examined  by  a  professional  accountant, 
to  see  if  the  discovery  of  a  mistake  was  not  possible,  and,  if 
such  discovery  should  be  made,  then  that  he  should  be  given 
an  opportunity  to  produce  further  proofs.  Such  a  course,  I 
am  sure.,  could  not  be  defended  as  an  act  of  justice;  it 
would  be  a  mere  capricious  indulgence  to  the  exceptant, 
granted  at  the  sacrifice  of  the  complainant's  rights,  and  in 
contempt  of  the  truth  as  established  by  the  evidence.  It 
certainly  would  be  without  precedent,  and  wear  very  much 
the  appearance  of  an  arbitrary  denial  of  justice  to  the 
complainant. 

The  exceptions  must  be  overruled,  with  costs. 


James  E.  Howell 

v. 
Essex  County  Road  Board. 


1.  It  is  competent  for  the  legislature  not  only  to  make  taxes  assessed 
on  lands,  liens  thereon,  but  to  give  such  liens  precedence  over  all  prior 
estates  and  rights  therein. 

2.  A  law  authorizing  assessments  for  benefits,  to  the  extent  that  the 
benefits  are  exceptional,  and  not  such  as  result  to  the  community  gen- 
erally, is  a  proper  exercise  of  the  power  of  taxation. 
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3.  An  assessment  for  benefits  is  a  tax,  and  may,  in  the  discretion  of 
the  legislature,  be  made  a  lien  superior  to  all  prior  estates  and  rights 
in  the  land. 

4.  A  statute  which  makes  taxes  a  lien  on  land,  and  gives  a  mortgagee 
a  right  to  redeem,  and  to  tack  the  money  paid  in  redemption  to  his 
mortgage  debt,  and  provides  that  his  rights  under  his  mortgage  shall 
not  be  divested  without  notice  that  the  mortgaged  premises  have  been 
sold  for  taxes,  sufficiently  indicates  the  purpose  of  the  law-maker  to 
make  the  tax  lien  paramount,  to  entitle  it  to  override  all  prior  mort- 
gages on  the  land. 


On  demurrer. 

Mr.  John  W.  Taylor,  for  demurrants. 

Mr.  Joseph  Coult,  for  complainant. 

The  Vice-Chancellor. 

The  complainant  seeks  by  this  suit  to  free  his  title  to  the 
lands  in  controversy  from  a  cloud.  He  acquired  title  in 
December,  1876,  under  two  mortgages,  one  made  in  1839, 
and  the  other  in  1873.  The  cloud  he  seeks  to  remove  is 
an  assessment  for  benefits,  made  in  1873,  under  the  author- 
ity of  the  Essex  County  Road  Board  act,  approved  March 
31st,  1869  (P.  L.  1869  p.  957),  and  a  sale  made  in  1876  in 
enforcement  of  it.  The  case  comes  before  the  court  on 
demurrer,  the  defendants  insisting  that,  upon  the  complain- 
ant's own  showing,  it  appears  that  the  imposition  he  seeks 
to  have  adjudged  a  mere  shadow,  is  a  valid  lien,  entitled  to 
outrank  and  override  his  title.  The  question  presented  for 
decision  is  one  simply  of  interpretation — whether  or  not 
the  lien  created  by  the  act  just  mentioned  was  intended  to 
be  made  the  first  and  paramount  encumbrance. 

The  fifteenth  section  of  this  act  (P.  L.  1869  p.  963) 
declares  that  all  assessments  made  by  virtue  of  it  (except 
assessments  for  damages),  shall  remain  liens  upon  the  lands 
assessed,  from  the  time  the  assessments  are  confirmed  until 
they  are  paid;  the  assessments  are  to  be  paid  in  four  equal, 
annual  installments,  and  if  any  one  of  the  installments  shall 
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remain  unpaid  for  six  months  after  the  same  falls  due,  then 
all  the  installments  unpaid  shall  become  due,  and  suit  may- 
be brought  for  their  recovery,  or  the  Road  Board  may  sell 
the  lands  assessed,  for  a  term  not  exceeding  fifty  years.  It  is 
further  enacted,  in  case  a  sale  be  made,  that  a  certificate  of 
sale  shall  be  executed  to  the  purchaser,  and  if,  at  the  end  of 
three  years  from  the  day  of  sale,  the  land  shall  not  have 
been  redeemed  by  the  owner,  or  any  mortgagee  or  judg- 
ment creditor,  or  other  person  having  a  legal  or  equitable 
interest  in  it,  a  declaration  of  sale  shall  be  executed  to  the 
purchaser,  who,  by  virtue  thereof,  shall  hold  and  enjoy  the 
land,  with  its  rents,  issues  and  profits,  for  his  or  her  own 
proper  use,  against  the  owner  thereof  and  all  persons  claim- 
ing under  him,  until  the  term  for  which  he  or  she  purchased 
shall  be  completed  and  ended.  It  then  provides  "  that  no 
mortgagee,  whose  mortgage  shall  have  been  recorded  or 
registered  before  such  sale,  shall  be  divested  of  his  rights 
in  and  to  the  land,  unless  six  months'  notice,  in  writing,  of 
such  sale  shall  have  been  given  to  him  by  the  purchaser,  or 
some  person  claiming  under  him."  It  is  also  provided  that, 
if  any  mortgage  or  judgment  creditor  shall  redeem  the  land 
so  sold,  he  shall  have  a  lien  thereon  for  the  amount  by  him 
paid  in  redemption,  which  he  may  recover  and  collect  in 
the  same  manner  and  at  the  same  time  that  he  recovers  and 
collects  his  mortgage  or  judgment. 

The  power  of  taxation  is  an  attribute  of  sovereignty,  to 
which  all  persons  and  property  belonging  to  the  body  politic 
are  subject.  Unless  restrained  by  constitutional  provision, 
it  is  unlimited,  and  may  be  exercised  according  to  the  will 
of  that  branch  of  government  to  which  it  is  delegated.  In 
the  absence  of  constitutional  limitation,  it  is  as  absolute  and 
as  free  from  restraint,  so  long  as  it  is  used  for  purposes  of 
taxation,  and  not  for  confiscation,  as  the  will  of  a  despot, 
and  there  is  no  security  against  its  abuse,  except  that  the 
legislature  which  authorizes  the  tax  is  responsible  to  the 
constituency  which  must  pay  it.  In  the  exercise  of  this 
power,  it  is  competent  for  the  law-maker  not  only  to  make 
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taxes,  assessed  on  land,  liens  thereon,  but  to  give  the  tax 
lien  precedence  over  all  prior  rights  and  estates  therein. 
Cooley  on  Taxation  305. 

Chancellor  Green,  in  Hopper  v.  Malleson's  Ex'rs,  1  C.  E. 
Gr.  386,  said:  "  The  power  of  the  legislature,  by  virtue  of 
its  sovereignty,  to  make  a  tax  a  charge  upon  the  estate  of 
all  parties  interested  in  the  land,  and  to  make  the  tax  title 
paramount  to  all  other  and  prior  claims  and  encumbrances, 
is  unquestionable."  The  rule,  as  thus  stated,  has  recently 
been  very  distinctly  affirmed  by  the  court  of  errors  and 
appeals.  That  court,  after  quoting  the  rule  as  formulated 
by  Chancellor  Green,  adds :  "  The  displacement  of  prior 
encumbrances,  prejudicial  to  individual  rights,  can  only  be 
effected  by  the  exercise  of  the  sovereign  power  of  taxation. 
It  may  be,  and  frequently  is,  the  occasion  of  injustice,  and, 
therefore,  will  not  be  presumed  in  the  absence  of  a  clear 
expression  of  legislative  intent."  Trustees  of  Public  Schools 
v.  Trenton,  3  Stew.  Eq.  679.  And  in  a  case  more  recent 
still,  that  court  lias  said :  "  The  power  of  the  legislature  to 
make  a  tax  lien  superior  to  that  of  a  mortgage,  is  not  dispu- 
ted."    Paterson  v.  O'Neill,  5  Stew.  Eq.  386. 

The  power  of  the  legislature  to  declare,  by  a  law  enacted 
after  the  rights  of  a  mortgagee  are  fully  vested,  that  a  tax 
levied  by  virtue  of  such  law,  on  the  lauds  mortgaged,  shall 
be  a  lien  on  the  mortgaged  premises  prior  to  that  of  the 
mortgage,  must  be  considered  unquestionable. 

The  imposition  in  controversy,  it  will  be  observed,  is  not 
a  tax,  in  the  ordinary  sense  of  that  term.  It  is  not,  strictly 
speaking,  a  contribution  to  the  public  revenue  for  the  sup- 
port of  government,  but  an  assessment  for  extraordinary  or 
exceptional  benefits  resulting  to  a  particular  person  from 
a  local  improvement.  The  theory  upon  which  such  impo- 
sitions are  sustained  is,  that  the  person  whose  land  is 
assessed  derives  from  the  particular  local  improvement  spe- 
cial and  peculiar  benefits,  additional  to  those  which  result 
to  the  community  generally,  and  that,  inasmuch  as  he 
derives  more  advantage  and  profit  from  the  public  expendi- 
44 
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ture  in  making  the  improvement  than  results  to  the  other 
members  of  the  community,  it  is  but  just  that  he  should 
contribute  the  excess  in  discharge  of  the  general  burden. 
Laws  authorizing  such  assessments,  to  the  extent  that  the 
benefits  are  exceptional,  have  repeatedly  been  adjudged  to 
be  a  legitimate  exercise  of  the  power  of  taxation.  That 
proposition  must  be  considered  established  law.  State  v. 
City  of  Newark,  3  Dutch.  186;  Tide  Water  Co.  v.  Coster,  3  C. 
E.  Gr.  519  ;  Matter  of  Drainage  of  Lands,  6  Vr.  497  ;  State, 
Agens  v.  City  of  Newark,  8  Vr.  lf.15 ;  People  v.  Mayor  of 
Brooklyn,  4  N.  Y.  4.19. 

Two  propositions  may  then,  I  think,  be  considered  set- 
tled in  this  discussion  :  First,  that  it  is  competent  for  the 
law-making  power  of  this  state  to  make  taxes,  assessed  on 
lands,  liens  prior  and  paramount  to  all  pre-existing  liens 
thereon,  and  consequently  to  any  title  derived  under  such 
pre-existing  liens  ;  and,  second,  that  laws  authorizing  assess- 
ments for  benefits  are  within  the  sovereign  power  of  taxa- 
tion, and,  consequently,  that  such  impositions  are  entitled 
to  precedence  in  every  case  where  the  legislature  has  clearly 
manifested  a  purpose  to  give  them  such  rank. 

But  a  single  question  remains:  Has  the  legislature,  in  the 
law  under  consideration,  clearly  manifested  a  purpose  to 
make  the  tax  lien  paramount  to  all  prior  rights  and  estates 
in  the  land  ?  A  mere  declaration  by  the  law-maker  that 
taxes  shall  be  a  lien  upon  the  land  assessed,  does  not,  of 
itself,  show  an  intention  that  the  tax  lien  shall  occupy  the 
paramount  position,  but  where,  in  addition  to  such  declara- 
tion, the  law  authorizes  a  sale,  severance  and  removal  of 
something  which  constitutes  a  part  of  the  land,  as,  for 
example,  where  a  sale  of  timber  is  authorized,  and  a  right 
is  given  to  the  purchaser  to  cut  and  remove  it,  it  has  been 
held  there  is  a  sufficient  manifestation  of  a  purpose  to  make 
the  tax  lien  supreme  over  everything,  to  entitle  it  to  over- 
ride and  overreach  all  prior  estates  in,  and  liens  upon,  the 
land,  to  the  extent  that  the  purchaser  is  authorized  to  sever 
and  remove.     Morrow  v.  Dows,  1  Stew.  Eq.  459. 
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And  so,  too,  it  has  been  held,  where  a  law  declares  that  a 
tax  assessed  on  land  shall  be  a  lien  thereon,  which  may  be 
enforced  by  sale,  and  a  right  of  redemption  is  given  to  a 
mortgagee,  and  provision  is  made  that  his  rights  shall  not  be 
divested  until  he  shall  have  had  six  months'  written  notice 
of  the  sale,  that  the  law  contains  a  sufficient  expression  of  a 
legislative  purpose  to  make  the  tax  a  lien  and  title  para- 
mount, to  entitle  them  to  that  position  against  a  mortgagee. 
Campbell  v.  Dewick,  5  C.  E.  Gr.  1S6. 

The  statute  under  examination  in  the  case  just  cited,  it 
will  be  observed,  was,  in  all  material  particulars,  identical 
with  the  one  under  discussion. 

In  O'Neill  v.  Drivger,  J,  Stew.  Eq.  507,  this  court  held 
that  a  statute  simply  giving  a  mortgagee  a  right  to  redeem 
the  tax  lien,  without  any  other  expression  indicating  an 
intention  to  cut  out  his  rights,  did  not  afford  sufficient 
evidence  of  a  design  to  dislodge  his  lien  to  justify  an 
adjudication  that  the  tax  lien  should  override  it.  But  the 
court  of  errors  and  appeals  gave  this  statute  a  different 
interpretation,  it  being  there  held  that  the  right  of  redemp- 
tion given  to  the  mortgagee,  coupled  with  the  fact  that  his 
mortgage  was  exempt  from  taxation,  and  that  the  mort- 
gaged premises  were  directed  to  be  assessed  to  the  owner 
at  their  full  and  fair  value,  made  it  clear  that  it  was  the 
intention  of  the  legislature  that  the  tax  lien  should  take 
precedence  of  a  mortgage  charged  upon  the  property  prior 
to  the  levy  of  the  tax.  City  of  Paterson  v.  O'Neill,  5  Stew. 
Eq.  386. 

I  believe  it  may  be  safely  affirmed  that  the  law  upon 
this  subject  is  entirely  settled  to  this  extent,  that  where  a 
statute  makes  taxes  a  lien  on  land,  and  gives  a  mortgagee  a 
right  to  redeem  and  to  tack  the  money  paid  in  redemption 
of  his  mortgage  debt,  and  also  provides  that  his  rights 
under  his  mortgage  shall  not  be  divested  without  notice 
that  the  mortgaged  premises  have  been  sold  for  taxes,  and 
being  afforded  an  opportunit}'  to  redeem  them,  the  tax  lien 
is  made,  by  the  statute,  the  first  charge  upon  the  land,  and 
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overrides  all  prior  mortgages  on  it.  Taking  this  as  the 
established  rule  of  law,  there  can  be  no  doubt  respecting 
the  relative  positions  of  the  parties  to  this  suit.  An  inten- 
tion to  subordinate  all  rights  and  estates  to  the  lien  for 
taxes,  is  clearly  manifested  on  the  face  of  this  statute,  and, 
this  being  so,  the  tax  lien  must  be  allowed  to  take  prece- 
dence of  the  complainant's  title.  Not  having  received  the 
notice  made  necessary  by  the  statute  to  divest  his  rights, 
he  may  redeem,  but  he  is  not  entitled  to  a  decree  expung- 
ing the  tax  lien. 

The  jurisdiction  of  the  court  not  having  been  denied  or 
discussed  on  the  argument,  I  have  not  thought  it  necessary 
to  enter  upon  the  consideration  of  that  question,  but,  taking 
it  for  granted  that  the  complainant  is  in  the  proper  forum,  I 
hold  that  he  is  not  entitled,  upon  the  case  made  by  his  bill, 
to  the  relief  he  asks. 

The  demurrer  must  be  sustained,  with  costs. 


The  Mutual  Life  Insurance  Company  of  New  York 

v. 
Joseph  H.  Sturges  and  others. 

1.  A  decree  by  confession,  regularly  obtained,  will  be  opened,  even 
after  enrollment,  for  the  purpose  of  giving  a  defendant  an  opportunity 
to  make  bis  defence,  where  such  defence  is  meritorious,  and  he  has 
not  been  heard  in  relation  to  it,  either  through  mistake,  accident  or 
surprise. 

2.  Such  relief  may  be  given  upon  petition. 

3.  A  decree  based  upon  the  default  of  the  defendant,  must  be  such 
a  decree  as  is  equitable  and  just  upon  the  facts  stated  in  the  bill. 

4.  A  complainant,  in  order  to  lay  a  proper  foundation  for  relief, 
must  state  his  right,  title  or  claim  with  such  accuracy  and  clearness 
that  the  defendant  may  be  distinctly  informed  of  the  nature  of  the 
case  which  he  is  called  upon  to  answer. 
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5.  Upon  the  death  of  one  of  two  mortgagees,  the  legal  ownership  of 
a  mortgage  made  to  them  vests  in  the  survivor,  exclusively,  and  he 
alone  is  entitled  to  its  possession,  and  to  sue  for  and  receive  the  money 
due  upon  it.  He  is  entitled  to  one-half  the  money  due  upon  it  in  his 
own  right,  and  he  takes  the  other  half  as  trustee  for  the  representa- 
tives of  his  deceased  co-obligee. 


On  application  to  set  aside  sale  and  final  decree,  in  order 
that  a  new  party  may  be  added,  and  the  defendants  let  in 
to  defend.  Heard  on  petition,  order  to  show  cause  and 
depositions. 

Mr.  Theodora  Little,  for  petitioners. 

Mr.  H.  C.  Pitney,  for  complainants. 

The  Vice-Chancellor. 

This  is  an  application  to  set  aside  a  final  decree,  and  a 
sale  made  in  enforcement  of  it,  so  that  a  new  party  may  be 
added,  and  also  that  certain  of  the  defendants  may  be 
allowed  to  answer,  in  order  that  they  may  dispute  the  right 
of  the  complainants  to  be  adjudged  the  holders  of  the  first 
lien,  that  being  the  rank  given  to  them  by  the  present 
decree.  The  grounds  upon  which  the  application  is  based 
are  surprise  and  merits. 

The  undisputed  facts  material  to  the  controversy  may  be 
stated  as  follows :  On  the  24th  of  February,  1869,  Joseph 
H.  Sturges  made  a  mortgage,  to  secure  $2,000,  to  Sturges  & 
■Co.,  a  firm  composed,  as  the  mortgage  states,  of  Thomas  T. 
Sturges,  sen.,  and  James  S.  Sturges.  The  persons  actually 
composing  the  firm  of  Sturges  &  Co.,  at  the  date  of  the 
mortgage,  were  Thomas  T.  Sturges,  sen.,  James  S.  Sturges, 
Thomas  T.  Sturges,  jun.,  and  Peter  D.  Sturges,  but  the 
debt  for  which  it  was  given  was  contracted  when  the  firm 
consisted  of  the  two  persons  first  named.  Some  months 
after  the  mortgage  was  given,  Thomas  T.,  sen.,  withdrew 
from  the  firm,  and  the  business  was  continued  by  the  other 
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members,  under  the  same  name,  until  February,  1876,  when 
thej  were  adjudged  bankrupts.  Thomas  T.,  sen.,  died  July 
17th,  1870,  leaving  a  will,  which  has  been  admitted  to  pro- 
bate in  the  state  of  New  York,  but  not  in  this  state.  His 
widow,  Susan,  and  his  son,  Thomas  T.,  jun.,  were  appointed 
executors,  and  have  been  made  parties  to  this  suit  in  their 
representative  capacity.  By  his  will  the  use  of  all  the  res- 
idue of  his  estate,  after  the  payment  of  his  debts,  is  given 
to  his  widow,  for  life,  with  remainder  to  his  children. 

Joseph  H.  Sturges,  on  the  21st  day  of  May,  1875,  exe- 
cuted a  mortgage,  on  the  same  premises,  to  the  complain- 
ants, to  secure  $3,500.  On  the  day  previous  to  the  date  of 
this  mortgage  (May  20th,  1875),  Thomas  T.  Sturges,  jun., 
by  a  letter  written  to  the  solicitor  of  the  complainants,  con- 
sented that  the  mortgage  to  be  given  to  the  complainants 
should  have  priority  over  that  given  in  1869  to  Thomas  T.,. 
sen.  and  James  S.  Sturges.  This  letter  seems  to  have  been 
written  with  the  knowledge  and  approval  of  James  S.  Stur- 
ges. The  consent  given  was  a  mere  gratuitous  one,  nothing 
in  the  nature  of  a  consideration  having  been  given  for  it. 
Mrs.  Susan  Sturges,  one  of  the  executors  of  Thomas  T. 
sen.,  and  the  chief  beneficiary  under  his  will,  was  not  con- 
sulted respecting  the  arrangement  to  subordinate,  and  did 
not  consent  to  it.  Under  a  decree  adjudging  the  complain- 
ants to  be  the  holders  of  the  first  lien,  the  mortgaged  prem- 
ises have  been  sold  to  the  complainants  for  a  sum  not 
sufficient  to  extinguish  their  debt. 

There  can  be  no  doubt  about  the  power  of  the  court  to 
give  the  relief  asked,  if  the  party  seeking  it  has  exhibited 
a  proper  case.  The  court  will  open  a  decree,  regularly 
obtained  by  default,  even  after  enrollment,  for  the  purpose 
of  giving  a  defendant  an  opportunity  to  make  his  defence, 
where  such  defence  is  meritorious,  and  he  has  not  been 
heard  in  relation  to  it,  either  through  mistake,  accident  or 
surprise.  Embury  v.  Bergamini,  9  C.  E.  Gr.  £89 ;  Day  v. 
Allaire,  4-  Slew.  Eq.  315.  Such  relief  may  be  given  upon 
petition.     Campbell  v.  Gardner,  3  Stock.  ]$3. 
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This  is  a  struggle  for  position.  The  complainants'  posi- 
tion is  fixed  by  a  decree  of  this  court,  regularly  obtained, 
by  the  confession  of  the  defendants,  and  they  have  a  right 
to  hold  it  until  their  title  to  it  is  so  far  impugned  as  to 
make  it  extremely  doubtful  whether  they  are  entitled  to  it. 
Against  a  defendant  who  has  been  regularly  brought  into 
court  in  a  legal  method,  and  who  has  neglected  either  to 
demur  or  answer  within  the  time  limited  by  law,  the  statute 
authorizes  a  decree  by  confession  to  be  entered,  and  after 
that  the  court  may,  without  further  proof  than  that  fur- 
nished by  his  confession,  make  such  decree  against  him  as 
to  it  shall  seem  equitable  and  just  {Rev.  p.  109  §  28).  But 
it  must  be  such  a  decree  as  is  equitable  and  just  upon  the 
facts  stated  in  the  bill.  Brinkerhqff  v.  Franklin,  6  C.  E. 
Gr.  335. 

The  first  question,  then,  which  presents  itself  is,  Was  the 
court  authorized,  upon  the  facts  stated  in  the  bill  in  this 
case,  to  subordinate  the  mortgage  given  to  the  Messrs. 
Sturges  to  that  of  the  complainants?  It  is  an  elementary 
rule  of  equity  pleading,  that  a  complainant,  in  order  to  lay 
a  proper  foundation  for  relief,  must  state  his  right,  title  or 
claim  with  accuracy  and  clearness.  There  must  be  such 
certainty  in  the  averment  of  the  title  upon  which  his  bill  is 
founded,  that  the  defendant  may  be  distinctly  informed  of 
the  nature  of  the  case  which  he  is  called  upon  to  answer. 
Story's  Eq.  PL  §  21+1 ;  Houghton  v.  Refolds,  2  Hare  266. 

The  averments  of  the  bill,  upon  the  point  under  consid- 
eration, are,  in  substance,  as  follows:  That  just  previous 
to  the  execution  of  the  mortgage  to  the  complainants,  and 
for  the  purpose  of  inducing  them  to  make  a  loan  to  the 
mortgagor,  Sturges  &  Co.,  or  their  survivors  and  legal  rep- 
resentatives, agreed  to  subordinate  their  mortgage  to  that 
to  be  given  to  the  complainants.  The  fact  intended  to 
be  averred  is,  that  a  contract  to  subordinate  the  first  mort- 
gage to  the  second  was  made.  But  who  made  it?  Is  it 
possible  to  guess  ?  The  bill  says  it  was  made  by  one  or 
more  of  several  persons,  but  who  they  were,  or  how  they 
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obtained  their  authority,  is  not  disclosed  or  averred.  Who 
the  legal  representatives  were,  whether  executors,  adminis- 
trators, assignees  or  agents,  is  not  stated  at  all,  and  it  only 
appears  that  there  were  survivors  and  legal  representatives, 
by  inference.  It  would  be  difficult  to  invent  a  form  of 
expression  more  vicious  for  vagueness  and  uncertainty. 
The  contract  constitutes  the  very  marrow  of  the  complain- 
ants' case  against  the  defendants  now  asking  to  be  heard. 
Unless  it  was  made  by  a  person  having  authority  to  make 
it,  the  defendants  are  not  bound  by  it.  Indeed,  there  was 
no  contract  unless  it  was  made  by  the  mortgagees,  or  some 
person  lawfully  authorized  to  represent  them.  It  is  not 
alleged  that  the  mortgagees  made  it,  but  either  that  they 
did  or  that  some  other  person  did;  but  who  that  other  per- 
son was,  the  bill  does  not  show.  The  obvious  infirmity  of 
this  pleading  is,  that  it  does  not  show  explicitly  who  made 
the  contract  attempted  to  be  set  up,  and  without  that  no 
contract  is  shown.  Under  a  pleading  in  this  form  nothing 
is  confessed  by  a  default.  The  averments  of  the  bill  do 
not,  in  my  judgment,  warrant  that  part  of  the  final  decree 
which  subordinates  the  defendants'  mortgage  to  that  of  the 
complainants. 

This  is  decisive  against  the  decree  and  entitles  the  defend- 
ants to  have  it  set  aside,  no  matter  what  the  proofs  show. 
But  I  think  the  defendants  have,  also,  a  sufficient  case  on 
the  proofs  to  entitle  them  to  be  heard.  They  are  not  bound 
to  satisfy  the  court  now  that  their  defence  will  be  success- 
ful, but  simply  that  there  is  sufficient  doubt  respecting  the 
justice  of  the  present  decree,  to  make  the  facts  upon  which 
the  defence  rests  the  fit  subject  of  judicial  investigation. 
Day  v.  Allaire,  4-  Stew.  Eq.  817.  The  question,  whether  the 
defence  is  entitled  to  prevail  or  not,  cannot  properly  be 
determined  until  it  has  been  exhibited  by  an  appropriate 
pleading,  and  the  parties  have  had  an  opportunity,  accord- 
ing to  the  established  method  of  procedure,  to  be  heard 
upon  it. 
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On  the  deutli  of  Thomas  T.  Sturges,  sen.,  the  legal  owner- 
ship of  the  mortgage  vested  in  James  S.  Sturges  exclu- 
sively. He  alone  was  entitled  to  its  possession,  and  had 
authority  to  sue  upon  it  in  his  own  name,  and  likewise 
to  receive  the  money  due  upon  it  and  to  give  proper  acquit- 
tances. He  was  entitled  to  one-half  the  money  due  upon 
it,  in  his  own  right,  and  he  held  the  other  half,  as  trustee, 
for  the  representatives  of  his  deceased  co-obligee.  Fireman 
v.  Scqfield,  1  C.  JE.  Gr.  *28.  But  he  could  not  maintain  an 
action  to  foreclose  without  making  the  representatives  of 
his  co-obligee  a  party  to  his  suit.  Trades  Savings  Bank  v. 
Freese,  11  C.  E.  Gr.  4-58.  He  was  a  trustee  as  to  one-half 
the  money,  and,  of  course,  subject  to  all  the  duties  and  obli- 
gations incident  to  that  relation.  Now,  if  we  state  the  case 
most  favorably  for  the  complainants,  and  say  that  it  is  satis- 
factorily shown  that  James  S.  Sturges  made  the  contract  to 
subordinate,  and  that  the  terms  of  it  were  clearly  under- 
stood, so  that  no  doubt  exists  as  to  the  intention  of  the 
parties,  still,  I  think,  a  question  is  presented  which  it  is 
eminently  proper  should  be  carefully  considered,  after  the 
parties  have  had  the  usual  opportunity  to  be  heard  upon  it 
by  pleadings  and  proofs,  and  that  no  ex  parte,  unconsidered 
judgment  upon  it  should  be  held  to  conclude  the  defend- 
ants. The  arrangement  has  resulted  in  a  total  loss  of 
the  mortgage  debt.  Looking  at  the  consequences  of  the 
arrangement,  it  was  practically  a  release  or  surrender  of 
the  security  by  the  trustee  without  payment  or  other  con- 
sideration. The  complainants  acted  with  full  knowledge 
of  the  facts;  the  scheme  was,  in  fact,  an  invention  of  their 
legal  adviser.  Whether  such  an  arrangement,  made  under 
the  circumstances  stated,  can  be  enforced  against  the  bene- 
ficiaries of  the  trust,  is  a  question  upon  which  the  court 
cannot  refuse  the  defendants  a  hearing.  The  highest  con- 
siderations of  justice  demand  that  they  should  be  heard. 
As  against  the  beneficiaries  of  the  trust,  the  action  of  the 
trustee  was  a  fraud.  If  he  was  instigated  to  commit  it  by 
the  complainants,  they  are  the  principal  wrong-doers,  and, 
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in  a  court  of  conscience,  cannot  be  permitted  to  retain  the 
ffuits  of  a  fraud  he  committed  by  their  procurement.  Even 
extraordinary  laches  would  scarcely  be  sufficient  to  with- 
draw such  a  transaction  from  judicial  scrutiny. 

With  respect  to  Mrs.  Susan  Sturges,  a  clear  case  of  sur- 
prise is  shown.  She  knew  nothing  about  the  agreement  to 
subordinate,  at  least  nothing  has  been  proved  which  will 
justify  even  an  inference  that  she  knew  anything  about  it. 
She  had  a  right,  therefore,  to  assume  that  the  mortgage  in 
which  she  had  an  interest  stood  first  in  order  of  priority, 
and  that  it  could  not  be  dislodged  from  its  superior  position. 
She  knew  nothing  which  made  it  her  duty  to  be  either 
active  or  cautious. 

The  assignee  in  bankruptcy  is  a  necessary  party.  Before 
this  suit  was  brought  he  had  succeeded  to  the  rights  of 
James  S.  Sturges  in  the  mortgage,  and  even  if  it  be  con- 
ceded that  the  contract  to  subordinate  must  be  held  valid 
against  him,  he  is  the  only  person  in  whose  favor  a  decree 
can  properly  be  made  for  one  moiety  of  the  mortgage  debt. 

Viewed  in  either  aspect,  a  sufficient  case  is  presented  to 
invite  the  action  of  the  court.  The  defence  is  one  that  the 
court  should  not  be  slow  to  hear.  The  sale,  and  all  pro- 
ceedings subsequent  to  and  including  the  decree  pro  confesso, 
must  be  set  aside  as  against  the  parties  asking  relief.  This 
order  should  be  made  upon  terms.  The  defendants  now 
asking  the  court  to  hear  them,  were  duly  notified  of  the 
suit.  The  costs  incurred  by  the  complainants,  subsequent 
to  the  interlocutory  decree,  have  resulted  from  the  tardiness 
of  the  defendants  in  presenting  their  defence,  and  they 
should,  therefore,  be  required  to  pay  them  as  preliminary 
to  their  right  to  be  heard. 
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William  W.  Conover 

v. 
Margaret  Ruckman. 

1.  It  is  not  proper  practice  to  move  to  dismiss  a  bill  for  want  of 
equity,  simply  upon  notice.  The  matter  should  come  before  the  court 
upon  demurrer. 

2.  Moneys  in  the  hands  of  a  sheriff,  raised  by  him  in  pursuance  of  a 
decree  of  this  court,  is  not  liable  to  seizure  by  attachment. 

3.  This  court  will,  if  necessary,  dissolve  an  injunction  on  its  own 
motion,  where  it  appears  that  the  writ  has  been  issued  in  a  case  where 
the  party  asking  it  had  no  right  to  it. 


On  motion  to  dismiss  bill. 
Mr.  Jacob  Weart,  for  motion. 
Mr.  Chilian  Bobbins,  contra. 

The  Vice-Chancellor. 

This  is  a  motion  to  dismiss  a  bill  for  want  of  equity.  It 
is  made  simply  upon  notice.  I  am  not  aware  of  any  prece- 
dent for  it.  Sicedesborough  Church  v.  Shivers,  1  C.  E.  Gr.  1^53, 
is  cited  as  an  authority,  but  it  is  not,  the  motion  there  being 
based  upon  the  maxim,  de  minimis  non  curat  lex.  Two  pre- 
vious motions  of  this  kind  seem  to  have  been  entertained  by 
the  court  [Carlisle  v.  Cooper,  3  C.  E.  Gr.  %Jf7,  and  Curry  v. 
Glass,  10  C.  E.  Gr.  108),  but  it  will  be  observed  in  each  the 
chancellor  was  careful  to  state  that  they  were  entertained 
because  the  counsel  of  the  complainant  consented  that  the 
cases  should  be  considered  as  though  before  the  court  on 
demurrer.  I  think  there  is  a  third  instance  in  which  this 
course  has  been  pursued,  but  I  bave  not  been  able,  in  the 
short  time  I  have  had  for  investigation,  to  find  it.  These 
are  the  only  cases,  of  which  I  have  any  knowledge,  which 
give  the  least  countenance   to  the  practice  sought  to  be 
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established  by  this  motion.  They  are  not  precedents,  and 
however  apparent  it  may  seem  that  such  a  practice  would 
tend  to  promote  dispatch  and  economy  in  the  administra- 
tion of  justice,  I  do  not  feel  at  liberty  to  depart  from  what 
I  consider  the  settled  practice  in  such  cases.  The  motion  is 
resisted  as  not  warranted  by  correct  practice,  and  it  must, 
therefore,  be  denied. 

But  the  discussion  of  this  motion  has  brought  to  the 
attention  of  the  court  the  fact  that  the  complainant's  right 
to  the  injunction  granted  in  this  case,  rests  exclusively  upon 
a  seizure,  by  attachment,  of  certain  moneys  due  to  the 
defendant  on  a  decree  of  this  court.  They  were  attached 
in  the  hands  of  the  sheriff  of  Monmouth  count}-,  though  he 
had  not  yet  actually  raised  them,  but  was  about  to  make 
the  sale  by  which  they  were  raised.  They  were  attached  as 
the  property  of  the  defendant's  husband.  If  the  moneys 
were  not  liable  to  seizure  by  attachment,  the  service  of  the 
writ  was  a  nullity,  and  the  complainant  has  acquired  no 
right  to  the  moneys,  and  no  lien  upon  them,  and,  conse- 
quently, has  no  case.  If  this  is  the  real  condition  of  affairs, 
he  must  not  be  allowed  longer  to  hold  the  injunction. 

The  supreme  court,  in  Shinn  v.  Zimmerman,  3  Zab.  150, 
held  that  money  due  on  a  judgment  recovered  in  a  court 
of  record,  either  in  this  state  or  another  state,  cannot  be 
attached  in  the  hands  of  the  defendant  by  a  creditor  of  the 
plaintiff;  nor  is  money  paid  into  court,  or  in_the  hands  of 
a  sheriff,  liable  to  attachment.  This  doctrine  was  approved 
by  this  court,  in  Hill  v.  Beach,  1  Beas.  Ifl ,  where  Chancellor 
Williamson  said  :  "  The  court  will  see  that  its  own  judgment 
is  executed  ;  and  where,  by  its  solemn  record,  the  money  is 
declared  to  belong  to  a  particular  person,  the  court  will  not 
permit  that  record  to  be  interfered  with."  This  was  the 
rule  of  the  court  of  queen's  bench  as  early  as  the  reign  of 
Queen  Elizabeth.  Sir  John  Parratt's  Case,  Oo.  Eliz.  63; 
Kerry  v.  Bower,  Id.  186 ;  Comyn's  Dig.,  Attachment  D. 
Chief  Justice  Green  said,  in  Shinn  v.  Zimmerman,  that  it 
rested  on  considerations  of  public  policy,  and  was  supported 
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by  an  unbroken  line  of  adjudications.  This  court  has 
recently  re-affirmed  it,  holding  that  money  due  on  a  decree 
is  not  the  subject  of  attachment.  Black  v.  Black,  5  Stew. 
Eq.  74- 

But  the  course  of  decision  by  the  supreme  court  has  not 
been  uniform.  A  doctrine,  the  exact  opposite  of  that 
enforced  in  Shinn  v.  Zimmerman,  has  been  twice  declared  by 
it.  First,  in  Crane  v.  Freese,  1  Harr.  305,  where  it  was  held 
that  money  raised  by  virtue  of  an  execution,  while  in  the 
hands  of  the  sheriff,  was  liable  to  attachment,  and  that,  after 
seizure  under  the  attachment,  the  sheriff  should  pay  it  into 
the  court  out  of  which  the  process  by  which  it  w^as  raised  was 
issued,  in  order  that  such  disposition  might  be  made  of  it  as 
the  court  should  think  proper.  This  case  does  not  seem  to 
have  been  considered  by  the  court  when  Shinn  v.  Zimmerman 
was  decided,  at  least  no  allusion  is  made  to  it,  but  it  must 
be  understood  as  having  been  overruled  by  Shinn  v.  Zim- 
merman, for  it  is  there  very  distinctly  held  that  money  paid 
to  a  sheriff  on  an  execution,  while  it  remains  in  his  hands, 
is,  upon  considerations  of  public  policy,  exempt  from  seiz- 
ure by  attachment.  The  twTo  adjudications  stand  at  oppo- 
site extremes.  The  second  case  is  Davis  v.  Mahany,  9  Vr. 
104..  By  it  the  doctrine  of  Crane  v.  Freese  is  unequivocally 
re-affirmed.  JSTo  attempt  is  made  to  distinguish  it,  nor  the 
case  which  it  follows,  from  Shinn  v.  Zimmerman.  They  are 
indistinguishable,  at  least  in  principle,  for  to  say  that  money 
due  on  a  judgment  or  decree,  while  in.  course  of  collection, 
cannot  be  attached,  but  can  be  after  it  has  been  made  by 
the  officer,  or  paid  to  him,  though  it  is  still  under  the  con- 
trol of  the  law,  would  be  a  distinction  quite  too  subtle,  in 
my  view^,  to  be  the  fit  foundation  of  a  rule  of  justice. 

This  review  shows  how  sharply  the  adjudications  stand  in 
conflict.  The  course  of  opinion  in  the  supreme  court  has 
fluctuated,  the  last  adjudication  there  being  in  favor  of  the 
complainant's  right,  while  this  court  has  uniformly  held 
that  property  situated  as  that  in  controversy  was  at  the  time 
of  seizure,  is  not  liable  to  attachment.     In  this  condition  of 
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affairs,  my  duty  is  plain.  I  am  not  to  make  the  law,  but 
simply  to  declare  it.  And  when  precedents  differ,  I  must 
follow  those  established  by  this  court.  I  must,  therefore, 
declare,  to  give  judgment  in  the  words  of  Chief  Justice 
Green,  in  Shinn  v.  Zimmerman,  "  That  the  writ  of  attachment 
in  this  case  was  never  served,  or,  what  is  tantamount,  it  was 
served  upon  property  not  liable  to  attachment.  The  service 
was,  therefore,  void." 

The  position,  then,  of  the  parties  before  this  court,  is  this  : 
The  complainant  has  an  injunction,  obtained  upon  an  ex 
parte  application,  which,  it  now  appears,  he  was  not  entitled 
to;  under  it  moneys  are  withheld  from  the  defendant  to 
which,  by  the  rule  of  this  court,  she  has  a  clear  and  unques- 
tionable right.  These  matters  have  come  to  the  attention 
of  the  court,  not  on  a  motion  to  dissolve  the  injunction,  but 
on  a  motion  to  dismiss  the  bill.  This,  however,  I  regard  as 
quite  immaterial.  The  court  now  knows  it  has  put  its  pro- 
hibitory power  into  exercise  in  a  case  where  the  party  asking 
it  had  no  right  to  it.  That  is  the  important  matter.  Under 
such  circumstances,  the  injunction  should  be  dissolved  at 
once  by  the  court,  on  its  own  motion.  To  hesitate  or  argue 
about  a  mere  matter  of  procedure  in  such  a  case,  would,  in 
my  judgment,  be  the  worst  kiud  of  injustice. 

The  injunction  must  be  dissolved. 


CASES 


ADJUDGED    IN 


THE  PREROGATIVE  COURT 

OF 

THE    STATE   OF   NEW   JERSEY, 

MAY  TERM,  1880. 


Theodore  Runyon,  Esq.,  Ordinary. 


In  the  matter  of  the  application  of  the  Northampton 
County  Savings  Bank  for  leave  to  prosecute  the 
bond  of  the  administrators  of  Samuel  B.  Hudnit, 
deceased. 

An  application  to  revoke  an  order  to  sue  on  an  administrators'  bond, 
denied,  under  the  circumstances,  although  the  administrators  alleged 
that  they  were  "advised  and  believed"  that  nothing  was  due  to  the 
creditor  who  obtained  such  order. 


Motion  that  the  order  granting  leave  to  sue  administra- 
tors' bond  be  revoked.     Order  to  show  cause. 

Mr.  J.  G.  Shipman,  for  the  motion. 

Mr.  B.  S.  Kuhl  and  Mr.  J.  T.  Bird,  contra. 

The  Ordinary. 

It  appears,  by  the  petitions  in  this  matter,  that  the  letters 
of  administration,  on  granting  which  the  bond  in  suit  was 
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given,  were  granted  in  February,  1873,  and  that  the  admin- 
istrators were  discharged  in  January,  1878.  Up  to  the  time 
when  they  were  discharged,  they  filed  no  account,  although 
they  allege  that,  from  time  to  time,  they  obtained  an  exten- 
sion of  the  time  for  accounting. 

The  petitioner,  the  Northampton  County  Savings  Bank, 
is  a  party  aggrieved,  within  the  meaning  of  the  statute,  by  the 
forfeiture  of  the  bond.  Matter  of  Conrad  Honnass,  1  McCart. 
4-93.  Its  cashier  swears  that  there  are  §2,800  justly  and  hon- 
estly due  to  it  from  the  estate  (out  of  a  claim  for  $28,000  pre- 
sented under  oath  to  the  late  administrators),  to  which  the 
administrators  and  their  sureties  oppose  a  statement  that 
they  are  "advised  and  believe"  that,  on  a  fair  settlement 
and  adjustment  of  accounts,  nothing  is  due  from  the  estate 
to  the  bank.  After  judgment  on  the  bond,  opportunity  will 
be  afforded  to  the  administrators  and  their  sureties  to  litigate 
the  demand  of  the  bank. 

The  order  to  sue  the  bond  ought  not  to  be  revoked. 
The  order  to  show  cause  will  be  discharged,  with  costs. 


In  the  matter  of  the  propounding  for  probate  of  two  paper 
writings,  one  purporting  to  be  the  last  will  and  tes- 
tament of  Joseph  L.  Lewis,  deceased,  late  of  Hobo- 
ben,  and  the  other  a  codicil  thereto. 

On  the  application  of  the  executors  of  a  will,  offered  by  them  for 
probate,  orders  were  given,  from  time  to  time,  to  pay  them  moneys  to 
carry  on  the  litigation  as  to  whether  the  will  should  be  admitted  to 
probate,  with  certain  claimants  of  the  estate. — Held,  that  an  account 
of  their  expenditures  in  such  litigation  would  not  be  preliminarily 
ordered  merely  at  the  request  of  certain  persons  claiming  to  be  heirs 
or  next  of  kin  of  the  testator,  but  whose  legitimacy  was  denied  ;  there 
being  no  question  as  to  the  solvency  of  the  executors,  nor  any  sugges- 
tion that  they  had  abused  their  discretion  in  regard  to  such  expend- 
itures. 
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Motion  for  an  order  that  proponents  account  for  money- 
paid  to  them  by  the  administrator  pendente  lite,  under  the 
order  of  the  court. 

Mr.  B.  Williamson,  for  the  motion. 
Mr.  R.  Gilchrist,  contra. 

The  Ordinary. 

In  the  outset  of  the  litigation  which  arose  on  the  pro- 
pounding for  probate  of  the  papers  purporting  to  be  the 
last  will  and  testament  of  Joseph  L.  Lewis,  deceased, 
and  a  codicil  thereto,  an  administrator  pendente  lite  was 
appointed.  It  appeared  proper  to  the  ordinary  to  make, 
during  the  course  of  the  litigation,  orders,  from  time  to 
time,  for  the  payment  by  him  to  the  proponents,  who  are 
the  executors  named  in  the  will,  of  moneys  which  they  repre- 
sented were  necessary  in  order  to  conduct  the  litigation. 
All  of  these  orders  were  made  on  terms  that  the  propo- 
nents were  to  account  for  the  money  received  by  them 
thereunder,  they  being  bound  to  take  the  responsibility  (in 
the  absence  of  any  discretion  of  the  court)  of  their  pay- 
ments. It  is  quite  apparent  that  it  must  be  competent  for 
the  court  to  take  such  action  in  providing  the  means  of  eon- 
ducting  a  litigation  on  the  part  of  executors  as  proponents 
of  a  will,  for  the  executors  may  be,  and  usually  are,  without 
such  interest  in  the  controversy  as  to  call  upon  or  induce 
them  to  expend  their  own  money  in  the  litigation  upon  the 
will.  To  deny  such  allowance  would,  in  some  cases,  be  to 
compel  an  abandonment  of  the  will  without  a  trial.  The 
litigation  in  this  case  assumed  large  proportions,  and  was 
probably  more  expensive  than  such  cases  are  ordinarily, 
because  of  a  false  and  fraudulent  claim  made,  through  a 
criminal  conspiracy,  by  one  who  claimed  to  be  the  widow 
of  the  testator.  Application  is  now  made,  on  behalf  of 
gome  of  the  persons  claiming  to  be  next  of  kin  to  the  testa- 
tor, for  an  account  of  the  expenditure  of  those  moneys.     It 
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is  not  suggested  that  the  executors  are  not  pecuniarily 
responsible,  but,  on  the  other  hand,  it  is  stated,  and  not 
denied,  that  they  are  each  of  large  pecuniary  ability.  Nor  is  it 
suggested  that  any  necessity  of  the  estate  demands  it.  The 
estate  is  said  to  be  very  large,  and  a  very  large  amount  of  prop- 
erty will  pass  under  the  residuary  gift.  The  testator  does  not, 
as  the  case  stands,  appear  to  have  had  any  lawful  relations. 
Though  he  had  relations,  yet  it  is  alleged,  and,  so  far  as 
the  proof  on  the  subject  goes  in  the  cause,  it  appears,  that 
they  were  not  legitimate.  Although  the  contestants,  in 
whose  behalf  this  application  is  made,  claim  as  relations, 
they  have  not  undertaken  to  show  that  they  are  of  legiti- 
mate kinship,  while  it  has  been  denied,  on  the  part  of  the 
proponents,  and  insisted  on  as  a  fact  proved  in  the  cause, 
that  the  testator  had  no  legitimate  kindred  at  all.  The  will 
and  codicil  will  be  admitted  to  probate,  and  letters  testa- 
mentary granted  to  the  proponents.  The  whole  estate  will 
go  into  their  hands,  and  they  will  be  required  to  account  in 
due  course  of  law. 

It  is  suggested  that  the  court  itself  may  desire  that  an 
account  of  the  expenditures  of  the  proponents  in  the  liti- 
gation be  rendered.  The  suggestion  is  entitled  to  respect, 
and,  if  it  appeared  that  there  had  been  any  abuse  of  their 
trust,  on  the  part  of  the  proponents,  an  account  would  at 
once  be  required,  but  inasmuch  as  none  is  alleged,  and 
there  does  not  appear  to  be  any  reason  for  requiring  the 
account  at  this  stage  of  the  proceedings,  the  motion  will  be 
denied,  but  without  costs. 


Margaret  Carpenter,  appellant, 

v. 
John  Gray,  executor,  respondent. 

It  is  no  ground  for  removing  an  executor  or  requiring  him  to  give 
security  for  assets  in  his  hands,  that  he  paid  a  premium  in  investing 
certain  funds  in  government  bonds,  all  the  interest  collected  having 
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been  paid  over  to  the  legatee  ;  nor  that  he  and  his  co-executor  made 
an  unjustifiable  investment  of  other  funds,  such  transaction  not  being 
alleged  in  the  petition  as  a  ground  of  complaint ;  nor  that  he,  by  advice 
of  his  co-executor  and  also  of  his  counsel,  did  not  bring  suit  against  a 
former  partner  of  testator  to  force  a  settlement  of  the  firm's  affairs, 
such  failure  to  sue  not  being  alleged  in  the  petition ;  nor  that  a  mort- 
gage belonging  to  the  estate  had  been  assigned  by  him  to  a  third  per- 
son, in  order  to  facilitate  its  collection,  no  bad  faith  appearing,  and  such 
assignment  not  being  alleged  in  the  petition  ;  nor  that  he  has  sold  his 
farm  and  the  personal  property  thereon,  there  being  no  proof  that  the 
assets  are  insecure  in  his  hands,  or  in  any  danger  of  being  wasted. 


On  appeal  from  decree  of  Middlesex  orphans  court. 
Mr.  G.  0.  Vanderbilt  and  Mr.  A.  V.  Schenck,  for  appellant. 
Mr.  G.  C.  Ludlow,  for  respondent. 

The  Ordinary. 

The  appellant,  by  her  petition  in  the  orphans  court,  sets 
forth  that  she  is  the  daughter  of  Alexander  Gray,  deceased, 
and  a  legatee  under  his  will;  that  John  Gray  and  Alexander 
Gra}7,  the  executors,  filed  in  the  office  of  the  surrogate  of 
Middlesex,  April  1st,  1874,  a  joint  account  of  the  estate  of 
their  testator,  by  winch  it  appeared  that  they  had  received 
and  set  apart  for  her  $3,000,  which,  according  to  the  terms 
of  the  will,  they  were  securely  to  invest,  and  to  pay  her 
annually  the  interest  or  income  thereof  during  the  life-time 
of  her  husband;  that  she  does  not  know  whether  the  $3,000 
have  been  invested  according  to  the  requirements  of  the 
will,  but  has  just  reason  to  believe  they  have  not  been; 
that  she  has  only  received  from  the  executors,  since  the 
joint  account  was  filed,  about  $160  a  year,  while  she  is 
entitled,  under  the  will,  according  to  that  account,  to  $210 
a  year;  that  she  has  been  informed,  and  believes  it  to  be 
true,  that  the  $3,000  are  in  the  hands  of  John  Gray,  one  of 
the  executors,  and  that  he  does  not  now  own  any  real  estate 
in  this  state,  and  she  therefore  prays  that  the  executors  may 
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be  cited  before  the  orphans  court  to  render  an  account  as  to 
the  investment  of  the  $3,000,  and  the  payment  of  the  inter- 
est thereon,  and  that  they  may  be  required  to  give  security 
as  executors,  and  do  and  perform  such  other  acts  relative 
thereto  as  the  court  may  deem  proper. 

John  Gray,  one  of  the  executors,  answers,  that  there  has 
been  no  final  settlement  of  the  estate,  and  that,  while  on 
the  partial  accounting  referred  to  in  the  petition  there  was- 
a  claim  for  allowance  of  $3,000  as  having  been  set  apart 
for  the  petitioner  under  the  will,  he  does  not,  as  yet,  know 
with  certainty,  in  consequence  of  there  being  several  large 
claims  against  the  estate  whereon  litigation  is  pending, 
whether  the  estate  can  pay  the  legacies  given  by  the  will  or 
not,  and  he  therefore  does  not  admit  the  petitioner's  right 
to  claim  that  there  has  been  or  is  in  his  hands,  any  fund  in 
trust  for  her  under  the  will ;  that  when  the  executors  filed 
the  account,  he  believed  that  the  estate  was  solvent,  and 
therefore  set  off,  temporarily,  the  $3,000;  and  still  acting 
under  the  belief  that  the  estate  was  solvent,  but  intending 
that  the  whole  matter  should  abide  the  final  settlement,  he, 
on  the  24th  of  August,  1874,  invested  $2,946.87  in  the  pur- 
chase of  United  States  bonds,  at  the  price  of  $117^  per 
$100,  and  intended  them  for  the  investment  for  the  peti- 
tioner directed  by  the  will,  and  that  he  paid  her,  January 
15th,  1875,  the  half-year's  interest  on  the  bonds,  which,  at 
the  value  of  gold,  was  $84;  July  20th,  1875,  a  half-year's 
interest,  at  gold  value,  $87.50,  and  thereafter  paid  her  the 
interest  at  gold  value,  as  follows:  January  16th,  1876, 
$84.38;  July  8th,  1876,  $84;  January  8th,  1877,  $80.06,  and 
July  20th,  1877,  $78.75,  and  holds  her  separate  receipts  for 
all  these  payments.  He  admits  that  he  has  no  real  estate 
in  this  state.  He  alleges  that,  until  the  litigation  before 
referred  to  shall  have  been  determined,  it  is  not  certain  that 
there  will  be  any  money  of  the  estate  to  be  invested  for  the 
petitioner  under  the  will;  and  he  further  alleges  that  he  has 
never  collected  his  legal  charges  for  expenses  or  commis- 
sions on  the  money  paid  to  the  petitioner  from  time  to  time. 


5  Stew.]  MAY  TERM,  1880.  695 

Carpenter  v.  Gray. 

On  the  petition,  application  was  made  for  an  order  requiring 
John  Gray,  as  executor  and  trustee,  to  give  security  to  the 
ordinary,  by  bond,  with  sureties,  with  condition  for  the 
faithful  performance  by  him  of  his  duty  as  trustee  and 
executor  under  the  will,  on  the  suggestion  that  the  prop- 
erty in  his  hands  is  unsafe,  insecure  and  in  danger  of  being 
wasted,  and  an  order  to  show  cause  was  made  accordingly. 
Under  it  testimony  was  taken  on  both  sides,  and,  after  hear- 
ing, the  application  was,  by  order  dated  March  31st,  1879, 
denied,  with  costs.  From  that  order  the  petitioner  appealed 
to  this  court. 

The  grounds  on  which  the  relief  sought  is  claimed  are, 
that  the  respondent,  in  making  the  investment  for  the  peti- 
tioner, made  it  in  government  bonds,  purchasing  them  at  a 
premium  (which,  it  is  insisted,  was  waste),  instead  of  invest- 
ing, as  the  petitioner  requested,  on  bond  and  mortgage; 
that  he  did  not  invest  all  the  $3,000,  but  left  part  of  it  unin- 
vested ;  that  he  invested  $10,000  of  the  estate  in  bonds  of 
the  Northern  Pacific  Railroad  Company,  which  have  proved 
a  total  loss;  that  he  refused,  to  the  damage  of  the  estate,  to 
make  a  settlement,  when  he  might  have  done  so,  of  the 
business  of  the  firm  of  Brown  &  Gray,  bankers,  of  Wilkes- 
barre,  of  which  the  testator  was  a  member;  that  he  assigned 
to  A.  T.  Meyrick  a  mortgage  belonging  to  the  estate,  and 
that  the  respondent  has  become  poor. 

As  regards  the  first  and  second  grounds,  it  appears  that 
the  respondent  has  invested  the  $3,000  (except  about  $50)  in 
government  bonds,  and  he  appears  to  have  paid  to  the  peti- 
tioner all  the  interest  received  on  those  bonds  from  the  time 
of  the  investment  until  he  was  restrained  by  injunction 
from  doing  so. 

The  investment,  by  the  executor,  of  $10,000  of  the  funds 
of  the  estate  in  Northern  Pacific  Railroad  bonds  was,  so  far 
as  appears,  an  unjustifiable  transaction.  But  both  executors 
participated  in  it;  and,  though  it  does  not  appear  when 
it  took  place,  it  was,  probably,  before  1873.  No  complaint 
of  it  is  made  in  the  petition. 
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The  respondent's  refusal  to  make  a  settlement  of  the 
business  of  the  firm  of  Brown  &  Gray,  appears  to  have  been, 
the  exercise  of  his  discretion.  He  swears  that  the  reason 
why  he  did  not  sue  for  a  settlement  was,  that  that  course 
was  not  in  accordance  with  the  views  of  his  co-executor,  or 
the  advice  of  his  counsel,  nor  according  to  his  own  judg- 
ment.    The  petition  makes  no  complaint  of  this  matter. 

The  respondent  assigned  the  Hutchinson  bond  and  mort- 
gage (which  was  taken  by  the  testator)  to  A.  S.  Meyrick,  in 
trust  for  the  estate,  with  a  view  to  the  advantage  of  the 
estate  in  bringing  a  suit  upon  it.  There  is  no  evidence  of 
bad  faith  or  want  of  judgment  in  that  transaction.  Nor  is 
there  any  complaint  in  the  petition  in  regard  to  it. 

Finally,  it  appears  that  he  has  sold  his  farm  and  the  per- 
sonal property  thereon,  but  it  does  not  appear  that  the  estate 
in  his  hands  is  insecure  or  in  any  danger  of  being  wasted 
on  that  account,  or  at  all.  Nor  does  the  petition  allege 
that  it  is  so. 

I  do  not  find,  in  the  testimony,  any  evidence  of  bad  faith 
on  the  part  of  the  respondent,  or  any  just  cause  for  remov- 
ing him  or  requiring  him  to  give  security.  The  petition 
asks  only  an  account  as  to  the  investment  of  the  $3,000, 
suggesting  that  it  has  not  been  invested  at  all,  and  complains 
that  the  amount  of  interest  paid  has  not  been  sufficient,  con- 
sidering the  amount  of  the  fund;  and  it  alleges  that  the 
respondent  owns  no  real  estate  in  this  state.  The  invest- 
ment is  shown  to  have  been  made,  and  it  appears  that  all 
the  interest  received  has  been  paid;  and,  though  the  respond- 
ent has  no  real  estate  in  this  state,  it  does  not  appear  that 
the  estate  is  insecure  or  in  danger  of  being  wasted  in  his 
hands. 

The  decree  of  the  orphans  court  will  be  affirmed,  with, 
costs  to  be  paid  by  the  appellant. 
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John  H.  Wyckoff,  appellant, 

v. 

Mary  E.   Hulse  and  others,  respondents. 

If  a  guardian  of  minors  loans  money  to  their  mother  on  her  promise 
to  charge  such  minors  for  their  support  and  to  give  him  the  benefit 
of  such  charges,  and  she  afterwards  refuses  to  make  any  charge  against 
them  or  to  accept  any  compensation  for  their  support,  he  is  not  entitled 
to  an  allowance  therefor  in  settling  his  account  with  them  as  guardian. 


On  appeals  from  decree  of  Monmouth  orphans  court. 
Mr.  G.  C.  Beekman,  for  appellant. 
Mr.  C.  Bobbins,  for  respondents. 

The  Ordinary. 

The  appeals  in  these  causes  bring  before  the  court  for 
review,  decrees  of  the  orphans  court  of  Monmouth  county 
upon  the  several  accounts  of  the  appellant  as  guardian 
during  the  minority  of  the  several  respondents,  who  are  chil- 
dren of  Charles  Martin,  deceased.  The  appellant  claimed 
allowance  for  certain  payments  tor  board  &c.  of  the  respond- 
ents, as  having  been  made  by  him  for  them  to  their  mother. 
They  were  disallowed  by  the  court  below.  He  claims  the 
allowance  under  the  following  circumstances:  He  became 
the  guardian  of  the  children  in  1869.  There  were  then 
in  the  hands  of  the  administrator  of  their  father's  estate, 
$2,496  due  them  for  their  distributive  shares.  The  admin- 
istrator also  held  their  mother's  share.  The  appellant,  just 
before  he  became  guardian,  sold  to  their  mother  a  tract  of 
twenty-four  and  one-half  acres  of  his  farm  in  Monmouth 
county,  at  $100  an  acre,  upon  the  understanding  and  agree- 
ment with  her,  as  he  alleges,  that  she  was  to  give  him  a 
mortgage  for  the  whole  of  the  purchase-money,  which  was 
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to  be  paid  off  by  her  allowance  for  the  support  of  the  chil- 
dren of  whose  persons  and  estate  he  was  to  be  appointed 
guardian.  The  allowance  for  the  board  of  the  children  was, 
as  he  testifies,  to  be  two  dollars  a  week  for  those  who  lived 
at  home.  There  were  seven  children.  Two  of  them  at 
that  time  were  over  fourteen  years  of  age.  The  appellant 
conveyed  the  property  to  the  widow,  by  deed,  dated  March 
9th,  1869.  He  was  appointed  guardian  on  the  12th  of 
April  following.  He  took  from  her  two  mortgages  on  the 
property,  both  dated  April  14th,  1869,  one  to  himself  indi- 
vidually, for  $700  and  interest,  and  the  other  to  himself 
as  "  guardian  of  the  minor  children  of  Charles  Martin, 
deceased,"  for  $2,496,  the  exact  amount,  in  the  aggregate, 
of  the  children's  shares  of  their  father's  estate,  and  it  was 
the  sum  which  he  had  received  for  them  accordingly.  The 
mortgage  for  $700  he  caused  to  be  recorded  before  the 
other.  It  was  given  to  secure  the  repayment,  of  that  sum 
lent  by  him  to  the  widow  to  assist  her  in  building  a  house 
and  barn.&c.  on  the  property,  which  was  without  any  such, 
improvements.  He  also  lent  her  $100  besides,  to  enable 
her,  as  he  says,  to  get  stock  &c.  for  the  place.  For  this  he 
took  her  note.  She  occupied  the  property  up  to  November, 
1876,  when  the  appellant,  having  sold  it  under  foreclosure 
of  his  mortgage  and  bought  it  at  the  sheriff's  sale,  required 
her  to  deliver  up  possession  to  him.  He  bought  it  at  the 
sheriff's  sale  for  $1,570  or  thereabouts.  She  paid  him, 
during  the  whole  time  from  the  date  of  the  purchase  until 
she  delivered  up  possession,  only  $57  on  account  of  the 
debts  due  from  her  on  the  bond  and  mortgages  and  note. 
Though  she  supported  some  of  the  children  during  the 
whole  time  she  lived  on  the  property,  she  charged  nothing 
for  their  support,  nor  for  anything  which  she  did  for  them. 
No  credit  was  given  on  the  $2,496  bond  of  any  money 
whatever  on  any  account.  Of  the  before-mentioned  $57, 
$50  were  credited  by  the  appellant  on  the  note,  and  $7  on 
the  bond  for  $700.  He  professes  to  have  had  an  account 
of  the  board  &c,  in  a  pass-book,  which  he  kept  for  that  pur- 
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pose  and  for  that  alone.  When  he  took  a  decree  for  fore- 
closure, it  was  entered  for  $978.42  as  the  amount  due  on 
his  mortgage  for  $700,  which  was  decreed  to  be  entitled  to 
priority  over  the  other,  and  for  $3,513.74  as  the  amount 
due  to  him  on  the  mortgage  given  to  him  as  guardian.  He 
declares,  indeed,  that  he  did  not,  in  fact,  claim  that  more 
than  $1,600  was  due  on  that  mortgage,  and  that  the  error, 
in  taking  a  decree  for  a  larger  amount,  was  due  to  the  cir- 
cumstance that  the  member  of  the  firm  of  solicitors  by 
whom  the  foreclosure  suit  was  conducted  for  him,  with 
whom  he  left  the  papers  for  suit  and  to  whom  he  commu- 
nicated the  fact  that  there  were  onky  $1,600  due,  was  pre- 
vented by  absence,  on  account  of  illness,  from  attending 
to  the  suit,  and  the  conduct  of  the  suit  devolved  on  his 
partner,  who  knew  nothing  about  the  credit,  and  who,  pre- 
suming that  the  whole  amount  appearing  to  be  due  on  the 
face  of  the  papers  was  in  fact  due,  did  not  communicate 
with  the  appellant  until  after  the  final  decree  had  been 
entered. 

The  widow  swears  that  she  made  no  agreement  to  pay 
the  mortgage  by  her  charges  against  the  children  for  sup- 
port, and  that  she  never  charged  nor  intended  to  charge 
them  anything  therefor,  and  that  she  never  knew  that  any 
charges  were  being  made  by  the  appellant  against  them  on 
that  account.     She  is  a  person  of  no  education. 

The  orphans  court,  while  they  disallowed  the  charges  in 
question,  allowed  for  use  and  occupation  of  the  property 
while  it  was  occupied  by  the  widow  and  children.  It  is 
quite  clear  that  the  appellant  is  not  entitled  to  the  allow- 
ance which  he  claims,  nor  to  anything  on  that  account. 
He,  in  fact,  paid  the  widow  nothing  for  the  support  of  the 
children.  When  their  estate  came  to  his  hands,  he  appears, 
by  the  papers,  to  have  invested  every  dollar  of  it  in  a  second 
mortgage  on  the  land  he  had  previously  sold  her.  He  says, 
indeed,  that  he  did  not  intend  that  that  mortgage  should  be 
for  more  than  $2,400,  which  he  had  agreed  upon  with  the 
widow  as  the  price  of  the  property,  and  that  it  was  due  to 
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the  mistake  of  the  scrivener  that  it  was  made  for  $2,496r 
and  he  alleges,  also,  that  it  was  made  to  him  in  his  capacity 
of  guardian  by  like  mistake.  He  disposed  of  the  property 
of  the  children  as  follows  :  Part  of  it  he  invested  in  his  own 
name,  individually,  and  afterwards  collected  it  and  applied 
it  to  his  own  uses,  and  the  rest  he  did  not  invest  at  all,  but 
expended  in  the  payment  of  his  debts.  He  stands  before 
the  court  claiming  that  it  shall  give  him  the  benefit  of 
charges  which  he  has  made  against  his  wards  for  payment 
for  their  support,  which  he  has  never,  in  fact,  made.  If  the 
widow  had  agreed  with  him  that  she  would  charge  the 
children  for  their  support,  and  so  enable  him  to  pay  her 
debt  to  him,  and  she  had  disregarded  the  obligation  and 
refused  to  make  the  charge,  he  could  have  no  relief  against 
the  children. 

If  A.  agrees  with  B.,  his  creditor,  that  he  will  work  for 
C,  and  charge  him  wages  for  his  labor,  which  A.  shall  have 
in  payment  of  his  debt,  B.  is  at  liberty  to  agree,  bona  fide, 
to  work  for  C.  without  wages,  and  A.  has  no  cause  of 
action,  legal  or  equitable,  against  C,  in  respect  to  the  work 
done. 

In  the  case  in  hand,  the  appellant  took  the  widow's  bond 
and  mortgage  for  the  purchase-money  of  the  land,  trusting, 
as  he  says,  to  her  charging  her  minor  children  for  their 
support,  and  giving  him  the  benefit  of  her  charges,  and  she 
refused  to  make  any  charge,  or  to  accept  any  compensation 
for  their  support.  It  is  unnecessary  to  enter  upon  the  con- 
sideration of  the  merits  of  the  transaction  in  regard  to  the 
sale  of  the  property,  because  they  are  not  involved  in  this 
suit.  The  sale  was  to  the  widow,  and  the  appellant  alleges 
that  lie  did  not  intend  to  take  the  mortgage  for  purchase- 
money  for  the  children,  or  on  account  of  their  estate. 

The  decree  of  the  orphans  court  will  be  affirmed,  with 
costs. 
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In  the  matter  of  the  propounding  for  probate  of  paper  writ- 
ings purporting  to  be  the  last  will  and  testament,  and 
codicil  thereto,  of  Lucy  H.  Eddy,  deceased,  late  of 
Railway,  in  the  county  of  Union. 

1.  Mere  forgetfulness  of  recent  events,  in  a  testatrix  eighty-three 
years  old,  is  no  evidence  of  incapacity  to  make  a  will. 

2.  The  influence  of  kind  and  faithful  service  by  an  attendant  for 
many  years,  is  not  undue,  and  will  not  invalidate  a  bequest  to  such 
attendant. 


Mr.  B.  A.  Vail,  Mr.  J.  H.  Stone  and  Mr.  C.  H.  Hartshorne, 
for  the  executors. 

Mr.  E.  S.  Savage,  Mr.  W.  H.  Vredenburgh  and  Mr.  B.  Wil- 
liamson, for  the  caveators. 

The  Ordinary. 

Lucy  H.  Eddy  died  in  the  city  of  Rahway,  in  1879,  leav- 
ing a  paper  purporting  to  be  her  last  will  and  testament, 
dated  January  19th,  1875,  and  another  one,  purporting  to 
be  a  codicil  thereto,  dated  September  5th,  1876.  The 
admission  of  these  instruments  to  probate  is  resisted,  on  the 
ground  that  she  was  not  possessed  of  testamentary  capacity 
at  the  time  of  making  them,  and,  if  she  was,  that  the}7  were 
the  result  of  undue  influence  on  the  part  of  Lucy  E.  Chap- 
man, who  lived  with  her  for  many  years,  and  to  whom  a 
legacy  of  $15,000  is  given  in  the  will,  with  an  interest  in 
the  residuum  of  the  estate. 

The  testatrix  was  a  maiden  lady,  of  the  religious  society 
of  Friends.  She  was,  when  she  executed  the  testamentary 
instruments  in  question,  in  old  age.  She  was  in  the 
eighty-third  year  of  her  age  when  she  executed  the  will. 
She  was  the  daughter  of  Thomas  Eddy,  deceased,  formerly 
of  the  city  of  New  York,  a  man  distinguished  in  his  day 
for   his    public  spirit  and    philanthropy,  and   occupying  a 
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high  position  in  society,  and  numbering  among  his  friends 
and  acquaintances  some  of  the  most  celebrated  people. 
The  testatrix  appears  to  have  inherited  his  strong  mental 
qualities  and  convictions  of  duty.  She  was  well  educated, 
and  seems  to  have  pursued  her  mental  cultivation  to  excel- 
lent purpose.  It  is  urged,  however,  on  the  part  of  the  oppo- 
nents of  the  will,  that  when  the  will  in  question  was  made, 
her  mind  had  become  so  enfeebled  by  age  as  to  render  her 
entirely  incompetent  to  transact  any  business,  and  to  deprive 
her  of  testamentary  capacity.     Her  estate  was  large. 

The  instruments  in  question  were  executed  with  due 
legal  formalities.  The  testatrix  had  made  two  previous 
wills,  one  in  1861,  and  another  in  1867,  to  which  latter  she 
made  two  codicils,  one  in  1870  and  the  other  in  1874.  Up 
to  1873,  or  thereabouts,  she  lived  in  a  house  which  she 
owned  on  Irving  street,  in  Rahway.  In  or  about  that  year 
she  bought  some  lots  from  Jacob  R.  Shotwell,  in  another 
part  of  the  town,  and  built  a  house  on  part  of  it,  which  she 
occupied  until  her  death.  From  about  1855  till  her  death, 
Lucy  E.  Chapman,  the  legatee  before  mentioned,  lived  with 
her,  and,  for  many  years  before  the  death  of  the  testatrix, 
was  her  companion  and  attendant.  The  testatrix  was  of 
feeble  frame,  and  required  such  companionship  and  atten- 
tion. Miss  Chapman  took  the  place  in  that  respect  of  a 
niece  of  the  testatrix,  who  died  while  living  with  her. 
The  title  to  the  land  bought  from  Mr.  Shotwell,  for  what 
became  the  homestead,  and  some  land  bought  in  connection 
therewith,  was  taken  in  the  names  of  both  the  testatrix  and 
Miss  Chapman,  and  it  was  intended  to  create,  by  the  deeds, 
a  joint  tenancy.  The  property,  as  well  the  building  as  the 
land,  was  paid  for  by  the  testatrix. 

It  is  not  necessary  to  discuss  the  testimony  (which  is  very 
voluminous)  at  any  great  length.  A  mere  reference  to  parts 
of  it  will  suffice.  To  speak  briefly  of  that  of  the  witnesses 
called  for  the  caveators  : 

Ellen  Mahoney,  who  was  one  of  the  witnesses  to  the  codi- 
cil, and  who  lived  many  years  with  the  testatrix  as  a  ser- 
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vant,  testifies  that  the  testatrix's  memory  was  impaired. 
She  also  says  that  the  testatrix  came  out  into  the  kitchen 
after  her  to  witness  the  codicil,  and  told  her  to  come  into 
the  library  for  a  few  minutes,  that  she  wanted  her,  and  she 
testifies  that  when  she  was  called  by  the  testatrix  to  witness 
the  execution  of  the  codicil,  the  testatrix  appeared  to  under- 
stand the  business  she  was  engaged  in,  and  she  says  that 
she  supposed  then,  and  now  believes,  that  the  testatrix  knew 
what  the  codicil  was  about. 

Margaret  Studer  was  also  a  servant  for  the  testatrix.  She 
testifies  that  the  testatrix  became  forgetful,  and  would  laugh 
about  it  herself;  but,  at  the  same  time,  she  testifies  that  the 
testatrix  knew  what  was  going  on  about  her,  and  knew  her 
relations,  and  kept  up  her  interest  in  them.  She  says  the 
testatrix  was  very  nice,  and  very  saving,  and  very  lady-like, 
and  very  good,  in  every  way. 

George  Williams  testifies  that  he  was  acquainted  with  the 
testatrix  from  June,  1875.  He  says  she  was  forgetful  of 
recent  events,  but  that  old  events,  apparently,  seemed  to  be 
present  to  her  mind  all  the  time,  and  her  conversation  was 
almost  entirely  of  them  and  of  old  people ;  that  she  had 
great  family  pride — was  proud  of  her  father  and  of  his  con- 
nections ;  that  she  seemed  to  have  clear  ideas  of  what  she 
read  in  the  classics  and  histories;  was  a  well-read  woman, 
and  seemed  to  be  all  right  when  conversing  upon  those 
subjects.  He  says  the  great  weakness  in  her  mental  powers 
was  a  weakness  of  memory  in  connection  with  things  of 
modern  date.  He  also  says,  that  about  matters  not  involv- 
ing her  memory,  she  seemed  to  know  what  she  was  about. 

Esek  H.  Williams,  his  brother,  testifies,  in  like  manner, 
that  he  observed  no  weakness  in  her  mind  beyond  a  weak- 
ness of  memory  as  to  recent  matters.  In  his  direct  examina- 
tion he  was  asked,  whether,  in  his  opinion,  she  was  capable 
of  disposing  of  her  property  by  will,  and  he  declined  to  say 
that  he  thought  her  unfit,  though  he  says  he  thinks  it 
requires  a  pretty  clear  mind  to  make  a  valid  will.  He 
admits  that  he  never  had  reason  to  doubt  that  she  would 
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always,  when  spoken  to,  give  a  reply  which  showed  that 
she  understood  the  question;  and,  he  adds,  "She  certainly 
could  answer  a  question,  at  all  events." 

Mr.  McBurney,  a  lawyer,  who  saw  the  testatrix  in  1873, 
at  Cornwall-on-the-Hudson,  where  she  was  passing  the 
summer,  and,  again,  about  two  years  subsequently,  at  Rah- 
way,  expresses  his  opinion  that  she  was,  on  each  occasion, 
incompetent  to  transact  business;  but  it  appears  that  he, 
on  each  visit,  obtained  her  signature,  which  he  witnessed, 
to  a  paper  relinquishing  her  right  to  money  in  the  court  of 
of  chancery,  and  consenting  that  it  be  paid  over  to  her 
great-niece  Mrs.  Pollock,  and  the  relinquishment  and  con- 
sent so  obtained  were  acted  upon  by  the  court.  He  says 
she  knew  what  the  paper  was  which  she  signed  in  1873 
when  she  signed  it,  and  it  appears,  by  his  testimony,  that 
when  he  obtained  her  signature  to  the  like  paper,  two  years 
afterwards,  he  merely  told  her  what  it  was  by  saying  that 
it  was  similar  to  the  one  which  she  had  signed  at  Cornwall. 

Mrs.  Pollock,  one  of  the  caveators,  while  she  testifies 
that  the  testatrix  had  become  forgetful,  at  the  same  time 
distinctly  testifies  that  she  knew  who  her  relations  were. 
To  a  question,  whether  the  testatrix  recognized  her  relation- 
ship to  her,  she  replied,  "She  certainly  did;  "  and  adds,  in 
answer  to  another  question,  that  the  testatrix  seemed  to 
know  more  about  who  was  her  nearest  relation  than  Miss 
Chapman  did. 

Mrs.  Jane  0.  Hunt,  and  Mrs.  Mary  L.  Adriance,  and 
Annie  Williams,  testify  to  the  testatrix's  failure  of  memory. 
The  former,  however,  gives  an  instance  in  which  the  testa- 
trix rebuked  Miss  Chapman  for  some  expressions  she  had 
made  in  regard  to  the  family  of  Robert  Shipley,  on  one  of 
the  last  occasions  on  which  the  witness  saw  her. 

Mrs.  Amelia  L.  Williams  testifies  to  what  occurred  at  the 
time  of  a  call  she  made  on  the  testatrix  in  the  spring  of  1876. 
She  says  that  she  did  not  see  enough  of  the  testatrix,  and 
was  not  well  enough  acquainted  with  her,  to  understand  the 
strength  of  her  mind,  further  than  to  notice  that  she  was 
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very  forgetful.  She  adds,  that  the  testatrix,  on  that  occa- 
sion, recognized  her  and  her  husband,  however.  She  also 
says  that  she  considered  the  testatrix  a  woman  of  very 
strong  mind,  until  she  became  forgetful. 

Annie  Williams,  a  witness  before  mentioned,  says  the  tes- 
tatrix was  a  person  of  considerable  force  of  character,  and 
quite  an  intellectual  woman,  but  she  says  she  thinks  that, 
apart  from  the  forgetfulness,  her  mind  did  not  keep  up  the 
same  vigor.  She  further  says  that  the  testatrix  w7ould 
have  "  bright  streaks,  and  would  then  converse  as  clearly 
as  ever." 

These  witnesses  establish  the  fact  that  the  testatrix,  in 
the  latter  part  of  her  life,  gave  evidence  of  the  usual  con- 
comitant of  age  (the  absence  of  which  would  be  surprising), 
a  loss  of  memory  as  to  recent  occurrences,  but  their  testi- 
mony does  not  establish  a  want  of  knowledge,  comprehen- 
sion or  appreciation  on  her  part  of  her  circumstances,  nor 
that  she  did  not  know  what  estate  she  had,  or  wTho  her  rela- 
tions were,  or  appreciate  their  claims  upon  her,  or  kuow 
what  she  was  doing  when  she  made  the  will  and  codicil  in 
question.  On  the  other  hand  (to  speak  of  the  witnesses 
called  lor  the  proponents),  Messrs.  Vail  and  Horton,  the 
former  of  whom  was  a  witness  to  the  will,  and  the  latter  to 
both  will  and  codicil,  testify  clearly  to  the  possession  by  the 
testatrix  of  testamentary  capacity.  The  testimony  of  Jacob 
R.  Shotwell  and  Mrs.  Shotwell  his  wife,  and  of  Elizabeth 
Robinson  and  Judge  Bowne,  of  Helen  Rodgers,  Hetty  L. 
Lewis,  Emily  H.  Rodgers,  Sophia  H.  Hosack,  Lucy  E. 
Chapman,  Rev.  Mr.  Van  Antwerp,  Samuel  W.  Clarke  and 
William  H.  Hartshorne,  and  that  of  Doctors  Oakley,  Selo- 
ver  and  James,  fully  establish  her  testamentary  capacity. 

Mr.  Vail  was  called  as  a  witness  at  the  beginning  of  the 
testimony.  He  testified  that  he  drew  the  will  of  1875 ; 
that  from  what  Judge  Bowne  said  to  him,  he  went  to  see 
the  testatrix  the  next  day,  as  he  believes,  and  saw  her  in 
her  library;  that  she  handed  him  an  old  will  (which  he 
thinks  she  got  from  a  drawer),  that   had   been   executed 
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some  years  before  (it  was  the  will  of  1867),  and  went  over 
it  with  him,  and  directed  him  what  changes  to  make  in  the 
will  he  was  to  draw,  taking  the  old  will  as  the  basis.  He 
says  he  went  away,  and,  after  having  drawn  the  will, 
returned  the  next  day  and  saw  her,  and  read  it  over  to  her, 
and  she  then  executed  it,  after  an  alteration  or  two  in  the 
names  of  one  or  more  of  the  legatees.  He  further  says 
that,  after  the  will  had  been  executed,  she  suggested  that 
he  should  keep  all  the  papers,  including  the  new  will,  and 
he  put  them  together  and  sealed  them  up,  and  kept  them 
till  her  death.  Mr.  Vail  received  his  instructions  for  the 
codicil  to  the  will,  also,  from  her  in  person.  He  says  he 
went  to  see  her,  and  she  told  him  what  changes  she  wanted 
to  make. 

Not  only  is  her  testamentary  capacity  established,  but, 
from  the  circumstances  testified  to  by  some  of  the  propo- 
nents' witnesses,  the  testatrix  appears  to  have  maintained 
her  mental  vigor  up  to  her  death  to  a  most  unusual  extent, 
Messrs.  Shotwell  and  Bowne  testifying  to  facts  which  show 
business  ability  on  her  part  of  no  ordinary  character.  The 
schedule  or  list  made  for  her,  at  her  request,  by  Judge 
Bowne,  of  the  legacies  given  by  her  will  of  1867,  for  her 
guidance  in  making  a  new  will,  marked  as  it  is  by  the 
evidence  of  her  careful  consideration,  is  evidence  of  her 
capacity.  At  the  names  of  some  of  the  legatees  there  are 
pencil  memoranda  made  by  her,  as  follows:  At  the  name 
of  Fanny  Kibbe,  "Nee  Gillingham,  daughter  of  L.  L.  E.,'r 
indicating  the  parentage  of  that  legatee;  at  the  name  of 
Lucy  Hartshorne,  the  words  "  daughter  of  Sam'l  H.,"  and 
at  that  of  Mary  Harvey,  to  whom  she  gave  $1,000  by  the 
will  of  1867,  but  who  had  died  since  that  time,  the  words 
"two  daughters."  In  the  will  of  1875,  it  may  be  remarked 
here,  she  gives  to  Mary  and  Rebecca  Harvey,  daughters  of 
Mary  Harvey,  each  $1,000.  Up  to  1870,  she  kept  the  run 
of  her  bank  account  in  her  check-book,  herself.  In  1876, 
Judge  Bowne  prepared  and  gave  to  her,  for  her  examina- 
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ation  at  pleasure,  a  book,  containing  a  statement  of  her 
income  and  its  sources. 

About  1876,  Rev.  Mr.  Van  Antwerp,  a  clergyman  of  the 
Protestant  Episcopal  Church,  settled  in  Rah  way,  being  at 
her  house,  had  a  conversation  with  her,  in  which  he  inci- 
dentally referred  to  a  certain  translation  of  Virgil  into 
English,  and  he  says  she  asked  him  a  number  of  very  intel- 
ligent questions  about  it,  and  identified,  as  he  expresses  it, 
the  author's  name,  and  remarked  that  she  had  not  seen  the 
edition  to  which  he  referred,  and  showed,  as  he  says,  such 
an  intelligent  appreciation  of  the  subject  as  quite  surprised 
him.  He  also  speaks  of  another  conversation  which  he  had 
with  her,  in  the  winter  of  1878  and  1879  (he  was  acquainted 
with  her  from  1874),  in  reference  to  an  illustration  in  a 
periodical,  in  which  her  powers  of  observation  were  exhib- 
ited to  such  a  degree  as  to  attract  his  notice.  Other  wit- 
nesses speak  of  her  knowledge  of  and  interest  in  art  and 
artists,  and  of  her  knowledge  of,  and  ready  and  apt  refer- 
ence to,  historical  incidents. 

These  things  show  that  she  possessed  her  mental  faculties 
to  an  extraordinary  degree  in  her  advanced  age  and  up  to 
the  time  of  her  death,  which  was  five  years  after  the  will 
was  made,  and  four  years  after  the  execution  of  the  codicil. 
In  her  will  she  appears  to  have  been  constant  in  her  attach- 
ment to  her  family.  Every  one  of  her  numerous  legatees 
and  devisees  to  whom  gifts  are  given  for  their  own  benefit, 
is  a  descendant  of  either  her  paternal  or  maternal  grand- 
father. In  her  gifts  to  charities  in  the  will,  she  confines 
herself  to  objects  which  would  naturally  challenge  and 
engage  her  interest,  either  as  matters  of  denominational 
concern  or  mere  philanthropy,  without  regard  to  sect. 
They  are:  the  Indiana  Yearly  Meeting  of  the  Society  of 
Friends,  for  the  use  and  benefit  of  the  boarding-school 
fund,  $1,000;  Woman's  Monthly  Meeting  of  the  Society 
of  Friends,  of  Rah  way  and  Plaintield,  $250 ;  the  Indiana 
Yearly  Meeting  of  the  Society  of  Friends,  for  the  use  and 
benefit  of  the  Indians,  $500;  the  Western  Yearly  Meeting 
46 
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in  Iowa  of  the  Society  of  Friends,  for  the  purpose  of  educa- 
tion, $1,000;  the  Prison  Association  of  New  York,  $500: 
the  New  York  Infirmary  for  Women  and  Children,  $500, 
and  the  New  York  Juvenile  Asylum,  $500. 

The  will  and  codicil  are  in  accordance  with  her  views 
long  cherished  and  long  previously  acted  upon,  and  in 
accordance,  also,  it  may  be  remarked,  with  reasonable 
expectations,  under  the  circumstances.  Her  gifts  to  Lucy 
E.  Chapman  are  evidently  attributable  to  her  own  sense  of 
duty.  Miss  Chapman  appears  to  have  devoted  herself  to 
her  from  1855,  when  the  former  was  about  fifteen  years  old, 
till  the  testatrix's  death,  in  1879,  a  period  of  about  twenty- 
four  years,  and,  from  1868  or  1869,  she  always  occupied  the 
same  bed  with  her  and  never  left  her  for  even  a  single 
night.  It  is  not  surprising  that,  under  the  circumstances  as 
they  appear  in  the  evidence,  the  testatrix  should  have  given 
to  her  what  she  intended  to  give  her  by  the  conveyance  of 
the  homestead  and  the  land  bought  in  connection  with  it, 
and  the  gifts  which,  by  the  will,  she  has  bestowed.  The 
influence  of  kind  and  faithful  service  and  attention  is  legiti- 
mate, and  the  testimony  does  not  establish  any  other. 

It  was  urged,  on  the  hearing,  that  the  confidence  which 
the  testatrix  reposed  in  Judge  Bowne  and  Mr.  Shotwell,  in 
regard  to  the  building  of  her  house  for  her,  and  her  appa- 
rent  inattention  to  the  fact  that  much  more  money  was 
expended  on  the  property  than  was  at  first  contemplated,  is 
evidence  of  the  want  of  that  capacity  which  is  requisite  to 
the  making  of  a  will,  but  in  all  that  matter  there  is  apparent 
only  the  confidence  and  reliance  which  a  person  in  her  situ- 
tion  might  well  repose  in  competent  business  men  in  whom 
she  placed  undoubting  trust,  and  the  action  of  Messrs. 
Bowne  and  Shotwell  was  not  such  as  to  lead  to  any  conclu- 
sion unfavorable  either  to  their  integrity  or  her  cap*  tity. 

The  will  and  codicil  will  be  admitted  to  probate.  There 
will  be  no  award  of  costs  to  the  caveators. 
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John  R.  Van  Houten,  executor  &c,  appellant, 

v. 

George  Post,  respondent. 

1.  The  fact  that  a  bequest  to  a  child  is  contained  in  the  residuary 
clause  of  a  will,  does  not  prevent  the  application  of  the  rule  in  regard 
to  ademption. 

2.  To  establish  an  ademption  of  a  legacy,  two  facts  must  be  shown: 
first,  the  advancement  by  the  parent  to  the  child  subsequent  to  the 
execution  of  the  will;  and,  second,  that  it  was  in  satisfaction  of  or  a 
substitute  for  such  legacy. 

3.  The  declarations  of  the  testator,  whether  made  in  the  legatee's 
presence  or  not,  are  competent  evidence  to  prove  an  ademption. 

4.  Where  an  erroneous  payment  of  a  legacy  is  made  by  an  executor, 
and  the  litigation  on  an  exception  to  an  allowance  of  such  payment 
in  his  account,  is  unnecessarily  and  unreasonably  protracted  by  him, 
he  is  chargeable  with  interest  thereon  from  the  time  of  such  payment. 


On  appeal  from  decrees  of  the  orphans  court  of  Passaic 
;ounty. 

Mr.  John  Hopper  and  Mr.  J.  D.  Bedle,  for  appellant. 

Mr.  T.  D.  Hoxsey,  for  respondent. 

The  Ordinary. 

Rachel  Van  Houten,  late  of  Paterson,  died  in  1863,  leav- 
ii^,,  a  last  will,  which  was  proved  by  the  executors,  her  son 
Gt\  oge  Post,  and  her  son-in-law  John  P.  Van  Houten,  on 
the  ;.9th  of  May  of  that  year.  They  filed  their  inventory 
on  tee  same  day.  On  the  29th  of  December,  1864,  they 
filed  their  intermediate  account,  and  it  was  allowed.  A 
like  recount  was  filed  April  27th,  1866,  purporting  to  be 
the  account  of  both  executors,  but  sworn  to  by  Van 
Houten  only.  To  this  account,  Post  filed  exceptions,  May 
26th,  1866.     Testimony  was  taken  on  the  exceptions,  and 
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the  matter  was  argued  before  the  orphans  court  in  1878  or 
1879,  and  the  exceptions  were  disposed  of  by  the  court  by 
decree  made  February  3d,  1879.  By  decree  made  April 
12th  in  that  year,  it  was  ordered  that  the  account  which  had 
been  reported  by  the  surrogate,  who  had  been  ordered  to 
restate  it,  with  the  corrections  made  necessary  by  the  allow- 
ance of  two  of  the  exceptions,  be  settled  as  reported :  and 
it  was  decreed  that  there  was  a  balance  of  $46,833.48  in  the 
hands  of  Van  Houten,  as  executor.  From  the  decree  of  the 
orphans  court  made  on  the  exceptions,  and  from  two  others, 
made  in  March,  1879,  one  giving  counsel  fees,  out  of  the 
estate,  to  the  proctors  of  the  exceptant,  and  the  other  settling 
the  account  as  restated,  the  accountant  appealed  to  this  court. 

The  only  question  presented  by  the  appellant  on  the 
argument  of  this  appeal  was,  as  to  the  correctness  of  the 
decree  of  the  orphans  court  in  refusing  to  allow  the  amount, 
$5,000,  of  a  payment  with  which  the  accountant  had,  in  his 
account,  credited  himself  as  having  been  made  by  him  to 
his  wife,  February  1st,  1865,  for  a  legacy  of  that  amount 
given  to  her  by  the  will.  She  was  the  daughter  of  the 
testatrix.  The  court  also  charged  the  accountant  interest 
on  the  amount  from  the  date  just  mentioned. 

By  the  will,  which  is  dated  October  20th,  1857,  the  testa- 
trix ordered  the  payment  of  her  debts  and  funeral  expenses, 
and  then  gave  two  legacies,  of  $800  each,  to  two  of  her 
grandchildren.  She  then  gave  her  household  furniture  and 
clothing  to  her  daughter  Catharine,  and  then  devised  certain 
real  estate  to  Catharine,  and  to  her  (the  testatrix's)  son 
George  and  her  granddaughter  Elizabeth  Hall,  respectively, 
and  directed  that  certain  other  of  her  real  estate  should  be 
sold,  and  the  proceeds  divided  among  the  same  persons  in 
whose  favor  she  had  made  the  foregoing  devises.  She  then 
gave  to  her  before-mentioned  granddaughter  $6,000  worth  of 
her  other  real  estate,  and  then  gave  to  her  executors  all  the 
residue  of  her  property  in  trust,  to  collect  the  interest  which 
should  become  due  on  her  notes,  bonds,  mortgages  and 
other  securities,  and  the  rents  of  her  real  estate,  and  to  keep 
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all  the  personal  property  invested  on  good  security,  and  to 
lease  the  real  estate  at  their  discretion;  and  she  empowered 
them  to  sell  her  real  estate,  if  they  should  think  it  advisable 
to  do  so,  either  at  public  or  private  sale,  but  no  sale  of  any 
part  of  it  was  to  be  made  during  the  life  of  Aaron  S.  Pen- 
nington, Avithout  his  consent  and  approval.  And  she  empow- 
ered them  to  convey  all  lands  sold,  and  directed  them  to 
invest  and  re-invest  the  proceeds  of  sale,  except  that  out  of 
the  money  arising  from  the  sale  of  her  land  lying  at  Totowa, 
and  a  lot  of  about  twelve  acres  on  the  two  railroads  south 
of  the  Paterson  depot  (which  she  directed  them  to  sell  as 
soon  as  conveniently  might  be  after  her  death),  she  directed 
them  to  pay  her  daughter  Catharine  $5,000.  The  testatrix 
then  directed  the  executors  to  pay  an  annuity  to  Maria 
Post,  widow  of  her  deceased  son,  and  to  provide  support 
for  her  brother  for  his  life.  She  then  directed  that,  of  the 
clear  income  of  her  estate,  one-third  be  paid  to  her  daughter 
Catharine  until  George's  death;  another  third  to  George 
for  life,  and  the  rest  to  her  grandson  Adrian  Post,  after 
deducting  the  annuity  to  his  mother,  Maria  Post.  She 
then  directed  the  executors  to  pay,  out  of  the  income  of  her 
estate,  $6,000  to  the  children  of  her  daughter  Catharine, 
and  then  directing  that,  at  her  son  George's  death,  her 
estate  be  closed  and  settled,  she  disposed  of  the  residue, 
after  reserving  enough  to  meet  all  the  provisions  of  the 
will,  as  follows:  To  Catharine,  one-third;  to  such  person 
or  persons  as  George  should,  by  will,  appoint,  or,  if  he 
should  leave  no  will,  then  to  his  issue,  one-third,  except  one- 
third  of  her  Main  street  property,  which  she  disposed  of  by 
specific  provision ;  and  the  other  third  to  her  grandson 
Adrian,  with  a  certain  deduction  and  with  certain  limita- 
tions, and  she  then  gave  to  George,  Catharine  and  Adrian 
each  $1,000,  to  be  paid  as  soon  as  conveniently  might  be 
after  her  decease.  She  appointed  George  and  the  account- 
ant executors  and  trustees  of  and  under  the  will. 

It  will  have  been  seen  that  out  of  the  proceeds  of  the  sale 
of  certain  of  her  real  estate,  the  testatrix  gave  her  daughter 
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Catharine  a  legacy  of  $5,000.  That  is  the  legacy  which  is 
the  subject  of  controversy.  The  respondent,  George  Post, 
insisted,  successfully,  in  the  orphans  court,  that  it  had  been 
adeemed  or  satisfied  by  the  testatrix  in  her  life-time,  by  an 
advance  of  $5,000  made  by  her  to  the  legatee,  after  the 
making  of  the  will,  for  the  building  of  a  dwelling-house  on 
land  devised  to  the  legatee  by  the  will. 

Where  a  parent,  or  other  person  in  loco  parentis,  bequeaths 
a  legacy  to  a  child  or  grandchild,  and  afterwards,  in  his  life- 
time, gives  a  portion,  or  makes  a  provision  for,  the  same 
child  or  grandchild,  without  expressing  it  to  be  in  lieu  of 
the  legacj-,  if,  in  such  case,  the  portion  so  received  or  the 
provision  so  made,  on  marriage  or  otherwise,  be  equal  to  or 
exceed  the  amount  of  the  legacy  ;  if  it  be  certain,  and  not 
merely  contingent ;  if  no  other  distinct  object  be  pointed 
out;  and  if  it  be  ejusdem  generis — then  it  will  be  deemed  a 
satisfaction,  or,  as  it  is  more  properly  expressed,  an  ademp- 
tion of  the  legacy.  Story's  JEq.  Jar.  §  1111.  Or,  as  is  said 
in  Sims  v.  Si77is,  2  Stock.  168,  in  the  instance  of  a  parent  and 
child,  equity  raises  the  presumption  that  the  legacy  is 
intended  as  a  portion,  whether  the  will  so  expresses  it  or 
not,  and  if,  afterwards,  the  parent  advance  a  portion  to  the 
child,  the  legacy  is  satisfied,  the  advancement  and  the 
legacy  being  for  the  same  purpose. 

It  is  urged,  on  behalf  of  the  appellant,  that  the  fact  that 
the  bequest  is  coutained  in  the  residuary  clause  of  the  will, 
prevents  the  application  of  the  rule  in  regard  to  ademption. 
But  the  position  is  not  well  taken.  This  is  a  legacy  of  a 
fixed  amount,  and,  if  it  were  not,  the  circumstance  that  it 
is  in  the  residuaiw  clause  will  make  no  difference.  It  is 
now  held,  that  whether  a  residue  shall  be  held  to  be 
adeemed  or  not,  is  a  question  of  intention,  as  in  other  cases 
of  ademption.  Montefiore  v.  Guedalla,  6  Jar.  (N.  S.)  8.29; 
Wrns.  on  Ex'rs  1884,  1385. 

As  was  said  in  Sims  v.  Sims,  ubi  supra,  the  intention  of 
the  testator  is  the  very  essence  of  ademption.  Two  facts, 
therefore,    must    necessarily   be    established — the  advance- 
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ment,  and  the  intention  of  the  testator  that  it  was  in  satis- 
faction or  a  substitute  for  the  bequest. 

It  appears  to  me  quite  clear,  from  the  evidence,  that  the 
legacy  in  question  was  satisfied  by  the  testatrix  in  her  life- 
time. The  testimony  of  Aaron  S.  Pennington  on  the  sub- 
ject is  direct,  clear  and  positive,  and,  unless  overthrown  by 
the  denial  of  Catharine,  is  conclusive.  He  was  the  legal 
adviser  of  the  testatrix,  and  drew  the  will.  The  will  was 
executed  October  20th,  1857.  On  the  26th  of  October, 
1859,  about  two  years  afterwards,  he  was  sent  for  by  Catha- 
rine to  come  to  her  house,  where  the  testatrix  was  residing, 
to  see  the  latter. 

The  testatrix's  mind  had  been  disturbed  by  misrepresent- 
ations made  to  her  in  regard  to  the  provisions  of  the  will, 
lie  went  to  the  house,  taking  with  him  the  will,  which  had 
been  left  in  his  hands  for  safe-keeping.  He  saw  her  there 
in  her  room,  and  read  the  will  over  to  her  very  carefully,  so 
that  she  might  fully  understand  all  its  provisions  and  their 
details.  I5he  declared  herself  satisfied  with  it.  lie  says 
that  during  that  interview  she  spoke  of  the  $5,000  legacy 
given  by  the  will  to  Catharine,  and  said  that  the  latter  had 
had  that  money  in  building  the  house  (referring  to  a  brick 
house  which  had  been  built  by  the  accountant  after  the  will 
was  made,  on  land  specifically  devised  to  his  wife  by  the 
will),  as  he  understood  it.  He  further  says,  that  when  he 
came  down-stairs  (from  the  testatrix's  room)  he  met  Catha- 
rine, who  began  to  talk  to  him  about  what  the  testatrix  had 
said  about  the  will,  and,  according  to  his  recollection,  he 
told  her  that  the  testatrix  said  the  will  was  drawn  as  she 
had  intended  it  to  be,  but  he  added  that  the  testatrix  had 
said  that  that  §5,000  had  been  paid  on  the  lion-.',  and 
Catharine  replied  that  that  was  right.  He  says  that  when 
he  went  to  his  office  it  occurred  to  him  that  there  might  be 
some  difficulty  about  the  matter,  and  he  made  a  memoran- 
dum in  pencil  on  the  envelope  containing  the  will,  as. follows: 

"I2tj  October,  1859.  Mrs.  Van  Houten  says  the  $5,000  given,  Katy 
has  had  in  the  house." 
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He  says  he  supposed  that  he  had  also  made  a  note  of 
Catharine's  reply,  but  finds  that  he  did  not.  He  says  his 
recollection  of  having  told  Catharine  what  the  testatrix  said 
about  her  having  had  the  $5,000  in  the  house,  is  just  as 
clear  and  distinct  as  that  the  testatrix  told  him  so,  and  so 
clear  and  distinct  that  he  was  surprised  that  he  did  not  find 
Catharine's  answer  on  the  envelope;  that  his  recollection 
of  Catharine's  answer  is  also  clear  and  distinct;  and  he 
adds,  that  he  asked  the  question  for  a  specific  reason,  which 
appears  to  have  been  to  see  whether  Catharine  admitted 
the  fact,  for,  he  says,  if  Catharine  had  said  that  they  had 
not  had  it,  he  would  have  felt  bound  to  go  back  and  see 
the  testatrix  and  have  a  codicil  made,  but  when  Catha- 
rine told  him  it  was  all  right,  he  says  he  saw  no  necessity 
for  doing  so.  Mr.  Pennington  says,  it  may  be  remarked, 
that,  on  the  occasion  of  that  conversation  between  him  and 
the  testatrix,  she  seemed  to  "  have  her  faculties  more  per- 
fect than  usual  and  to  understand  what  the  will  contained." 

This  testimony  is  corroborated  by  that  of  Dr.  Burr,  who 
was  the  testatrix's  physician  from  1857  to  her  death,  in 
1863.  He  says  Catharine,  in  one  of  his  visits  to  her  house, 
some  time  after  the  death  of  the  testatrix,  stated  to  him  that 
her  husband  built  the  houses  "  with  money  that  her  mother 
let  him  have,  and  that  he  gave  her  his  notes  for  it,"  and  he 
adds  that  subsequently,  while  he  was  attending  the  family, 
Catharine  said  to  him  that  her  mother  was  in  the  habit 
of  destroying  things,  and  had  burned  up  those  notes  with 
other  things  which  she  destroyed. 

Catharine,  indeed,  denies  that  she  made  the  reply  to  Mr. 
Pennington  which  he  swears  she  made,  but  there  seems  to 
be  no  reason  to  doubt  the  accuracy  of  his  memory,  sup- 
ported, as  it  is,  by  the  memorandum.  And,  again,  it  is  to 
be  remembered  that  he  had  no  interest  in  the  subject  of  the 
controversy,  while  she  had  a  deep  interest  therein.  Her 
statements  of  what  passed  between  her  and  Mr.  Pennington 
not  only  differ  from  his,  but  they  also  differ  from  and  are 
inconsistent   with    each   other.     At   one    time   (June    13th, 
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1877),  she  says  that  what  Mr.  Pennington  said  to  her  was 
that  the  testatrix  had  told  him  that  George  had  told  her, 
the  day  before,  that  the  $5,000  had  been  paid  on  the  house, 
and  she  says  she  replied  that  the  testatrix  had  "  talked  in 
that  insane  way  all  night."  Again,  she  says,  in  the  same 
connection,  that  she  understood  Mr.  Pennington  to  say  that 
George  had  "  made  his  mother  believe  "  that  she  had  paid 
the  $5,000  in  building  the  house.  Afterwards  (January 
18th,  1878),  she  was  called  upon  to  state  the  transaction, 
and  she  narrates  it  thus:  "He  (Mr.  Pennington)  was  with 
her  (the  testatrix)  some  time,  not  very  long.  I  met  him  at 
the  foot  of  the  stairs,  coming  down,  and  he  says  to  me, 
*  Why,  Katy,  your  mother  has  been  talking  about  people 
that  I  have  never  heard  of  before,  and  she  says  she  has  paid 
you  the  $5,000  she  has  left  you  in  her  will,  and  she  says 
her  son  John  has  been  here  and  taken  a  good  deal  of  her 
money  and  gone  to  New  York  with  it.'  I  said,  '  Yes,  my 
mother's  talk  is  very  foolish;  poor  John  has  been  dead  for 
a  good  many  years.'"  It  will  be  seen  that,  in  this  version, 
nothing  is  said  about  George. 

The  respondent,  George  Post,  swears  that,  shortly  after 
the  inventory  of  the  estate  was  taken,  Catharine  told  him 
she  had  received  the  $5,000,  and  he  says  it  was  long  prior 
to  February  1st,  1865,  when  the  accountant  paid  the  money 
to  her,  that  she  said  it. 

Catharine  Earned,  who  nursed  testatrix  for  about  eighteen 
months,  from  March  1861,  testifies  that  she  heard  the  latter 
say,  in  the  presence  of  Catharine,  that  her  (the  testatrix's) 
money  built  the  house. 

I  now  leave  out  of  consideration  all  the  testimony  of  the 
testatrix's  declarations  except  those  made  in  the  presence 
of  Catharine,  or,  as  in  the  case  of  those  sworn  to  by  Mr. 
Pennington,  repeated  to  her  and  responded  to  by  her.  The 
accountant  and  his  wife  both  swear,  indeed,  that  the  testa- 
trix furnished  no  money  to  build  the  house.  It  appears, 
however,  by  their  testimony,  that  the  proposition  that  the 
house  should   be  built  came  from  the  testatrix ;  that  the 
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accountant  and  his  wife  had  no  thought  of  building 
the  house  until  long  after  the  will  was  made;  that  the 
house  was  built  on  land  devised  by  the  testatrix  to  Catha- 
rine, and  that  the  former  promised  to  assist  the  account- 
ant with  money  in  building  the  house.  And  though 
the  accountant  subsequently  (December  11th,  1867,  about 
eleven  years  afterwards)  stated  the  particular  sources  from 
which  he  obtained  the  money  to  build  the  house,  that  testi- 
mony must  be  compared  with  his  testimony  taken  at  the 
beginning  (February  15th,  1867)  of  the  testimony  in  the 
cause.  He  was  then  questioned  on  the  subject,  and  testi- 
fied as  follows : 

70.  Did  your  wife  ever  receive  any  money  from  Rachel  Van  Houten, 
to  your  knowledge,  during  the  life-time  of  the  deceased? 

A.  She  has  made  my  wife  presents  of  some  money — yes. 

71.  When  did  she  make  your  wife  presents  of  some  money? 

A.  Well,  it  was  some  time  before  her  death;  I  don't  recollect  the 
time  now. 

I'l.  Cannot  you  give  some  idea  when  it  was? 

A.  I  cannot,  exactly;  she  gave  her  presents,  and  used  to  give  the 
other  heirs  some,  too. 

73.  Was  it  before  or  after  the  old  lady  made  her  will,  that  she  gave 
your  wife  the  money,  as  you  say? 

A.   1  cannot  recollect  that. 

74.  Was  it  before  or  after  you  or  your  wife  built  the  brick  house  in 
which  you  now  live? 

A.  I  guess  it  was  before  that. 

75.  Do  you  not  know  whether  it  was  or  was  not  before  that? 
A.  It  was  before  that,  I  think. 

76.  What  makes  you  think  so? 

A.  I  think  it  was  before  that;  what  makes  me  think  so,  I  can't 
answer  that. 

77.  Did  you  build  that  brick  house  after  the  old  lady  gave  your  wife 
some  money  ? 

A.   I  think  it  was  built  after  that,  yes. 

78.  How  much  money  did  the  old  lady  let  your  wife  have  at  any 
one  time  ? 

A.  I  do  not  know,  sir;  I  don't  know  the  amount. 

79.  How  much  did  your  wife  have  from  the  old  lady  altogether. 
A.  Oh,  I  can't  tell  about  that;  I  can't  tell,  I  do  not  know. 

80.  Was  it  as  much  as  $5,000? 
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A.  No,  it  was  not  $5,000. 

81.  Do  you  mean  that  you  did  not  have  $5,000  from  the  old  lady  in 
all,  or  do  you  mean  that  she  did  not  have  $5,000  at  one  time? 

A.  I  mean  she  never  had  $5,000  of  her  at  all. 

82.  Did  she  have  altogether,  from  the  old  lady,  as  much  as  $4,000  in 
money  ? 

A.  No,  sir. 

83.  Did  she  have  as  much  as  $3,000? 

A.  I  cannot  tell ;  I  forget  about  that,  what  amount  she  had. 

84.  Who  supplied  the  money  used  to  pay  for  building  the  brick 
house  in  which  ycu  now  live? 

A.  That's  my  business;  I  built  that  brick  house  myself  and  paid 
for  it. 

85.  When  did  you  build  that  brick  house? 

A.  Well,  I  forget  the  time  ;  I  could  not  tell  unless  I  was  at  home  to 
see  my  papers  ;  I  do  not  recollect  back  so  far. 

86.  State,  as  nearly  as  you  can,  how  many  years  it  is  since  you 
built  it? 

A.  1  could  tell  if  I  was  home. 

87.  Is  it  as  much  as  eight  years  since  you  built  that  house? 
A.  I  don't  know  ;  I  can't  recollect  so  far  back. 

88.  Who  owned  the  lots  on  which  you  built  that  house,  at  the  time 
you  built  it  ? 

A.  My  mother-in-law,  I  believe,  owned  them  at  that  time;  she 
made  her  will  at  that  time,  and  it  was  understood  that  my  wife  was  to 
have  those  lots. 

89.  Did  or  did  not  Rachel  Van  Houten,  deceased,  furnish  some  part 
of  the  money  to  build  that  house? 

A.  No,  sir. 

90.  Where  did  you  get  the  money  from  to  build  it? 

[His  counsel  objected  to  the  question,  and  instructed  him  that  he 
was  not  obliged  to  answer  that  question  unless  he  got  the  money  from 
the  testatrix]. 

A.  I  don't  answer. 

91.  Did  you  get  any  portion  of  the  money  with  which  that  house  was 
built,  from  your  wife? 

A.  I  did. 

92.  How  much  of  it? 

A.  Well,  I  can't  tell  the  amount  of  it;  I  forget;  she  gave  me  some 
money  at  different  times. 

93.  Plow  much  money  did  your  wife  furnish  you  at  any  one  time  for 
the  building  of  that  house  ? 

A.  I  can't  tell ;  I  kept  no  account  of  it ;  I  don't  recollect. 
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94.  How  much  did  the  house  cost  ? 

A.   How  much  did  it  cost?  that's  my  business. 

95.  How  much  money  did  you  pay  for  the  building  of  that  house, 
over  and  above  what  you  got  from  your  wife,  for  the  building  of  that 
house? 

A.  I  can't  tell. 

96.  Have  you  any  papers  by  which  you  can  tell  how  much  money 
you  received  from  your  wife  for  the  building  of  that  house? 

A.  No,  sir. 

97.  Did  you  receive,  in  all,  from  your  wife,  for  the  building  of  that 
house,  as  much  as  $5,000? 

A.  No,  sir. 

98.  Did  you  receive  from  her  as  much  as  four? 

A.  I've  been  asked  that  question  before,  twice  over  ;  I  can't  answer 
that ;  I  don't  recollect  anything  about  it. 

99.  If  you  don't  recollect  anything  about  it,  how  did  you  know  that 
you  did  not  receive  from  her  as  much  as  $5,000? 

A.   Well,  I  know  it  wasn't  $5,000  ;  I  know  it  wasn't  as  much  as  that. 

100.  How  do  you  know  ? 

A.  I  don't  recollect  all  the  particulars  of  this  thing  ;  I  can't  answer 
how  I  know. 

101.  Did  the  house  cost  as  much  as  $5,000  to  build  it? 

A.  That's  my  business,  what  the  house  cost ;  I  built  it  and  paid 
for  it. 

102.  Did  your  wife  give  you  all  the  money  which  it  cost  to  build 
that  house? 

A.  Not  at  all,  sir. 

103.  How  much  did  it  cost  more  than  she  gave  you  ? 
A.  That's  my  business,  about  what  it  cost. 

104.  From  whom  did  your  wife  obtain  the  money  which  she  gave 
you  to  build  that  house? 

A.  Why,  I  think  it  was  the  money  she  got  from  mother-in-law  ;  I 
think  so. 

105.  Do  you  not  know  from  whom  she  got  it? 
A.  No ;  I  do  not,  exactly. 

106.  Did  or  did  not  your  wife  tell  you  from  whom  she  got  that 
money  ? 

A.  No,  sir  ;  she  did  not  tell  me  of  whom  she  got  it ;  she  had  some 
money  of  her  own,  that  her  mother  had  given  her. 

107.  How  much  ? 

A.  I  said  she  had  some  money  of  her  own  before,  her  mother  had 
given  her. 

108.  How  much  money  did  your  mother-in-law  give  your  wife — state 
as  nearly  as  you  can  ? 
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A.  Well,  I  have  been  asked  that  question  two  or  three  times,  and  I 
told  you  I  did  not  know  ;  she  made  her  presents  ;  George  was  up 
there  at  different  times;  she  made  him  presents,  too  ;  she  made  pres- 
ents to  the  other  heirs. 

While,  in  giving  the  testimony  just  quoted,  the  account- 
ant was  unwilling  to  state  whether  the  amount  of  money 
which  he  said  he  received  from  his  wife  to  assist  him  in 
building  was  as  much  as  $4,000,  saying  he  could  not  recol- 
lect, she  says  it  was  not  more  than  $850,  and  admits  that 
she  received  some  of  it  (she  says  not  more  than  $850)  from 
her  mother. 

It  is  urged,  in  behalf  of  the  accountant,  that  the  fact  that 
Mr.  Pennington  drew  the  receipt  for  the  legacy  to  be  signed 
by  Catharine,  and  that  he  drew  the  account  in  which  allow- 
ance for  the  payment  was  claimed,  detracts  from  the  weight 
of  his  testimony,  and  is  evidence  of  inaccurac}7  of  recollec- 
tion on  his  part.  But  as  to  the  receipt,  he  says  he  supposes 
he  was  requested  by  the  accountant  to  draw  it,  and  that  he 
drew  it  as  directed.  He  further  says,  he  does  not  believe 
that  any  particular  conversation  took  place  when  he  drew 
it,  for  the  reason  that  he  did  not  "  mean  to  be  mixed  up  in 
that  matter,  and  would  not  be  counsel  on  either  side."  The 
accountant,  when  asked  whether  Mr.  Pennington  advised 
him  to  pay  the  $5,000  to  his  wife,  did  not  say  that  he  did. 
He  says  that  when  the  receipt  was  drawn  there  was  nobody 
in  Mr.  Pennington's  office,  where  it  was  drawn,  except  him 
and  Mr.  Pennington,  and  his  wife  says  that  he  told  her  that 
Mr.  Pennington  would  draw  a  receipt,  and  after  she  had 
signed  it  he  would  give  her  a  check  for  the  money.  The 
receipt  was  drawn  and  the  account  made  out  by  Mr.  Pen- 
nington, undoubtedly  as  a  mere  matter  of  business,  and  the 
fact  that  ho  drew  the  one  and  made  out  the  other  casts  no 
doubt  on  the  accuracy  of  his  statement  as  to  the  conversa- 
tions with  the  testatrix  and  Catharine  on  the  subject  of  the 
legacy  of  $5,000. 

Thus  far  in  the  consideration  of  the  case  the  declarations 
of  the  testatrix,  except  such  as  were   made  in  the  presence 
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of  or  repeated  to  Catharine,  and  by  her  responded  to,  have 
been  left  out  of  view.  But,  in  connection  with  the  testi- 
mony of  Mr.  Pennington  that  the  testatrix  told  him  that 
the  legacy  was  satisfied  by  the  money  given  by  her  to  Cath- 
arine in  building  the  house,  and  that  the  latter  admitted  it, 
and  the  testimony  of  Dr.  Burr  and  Catharine  Barned,  before 
mentioned,  on  the  subject,  others  of  her  declarations  are  of 
importance.  Dr.  Burr,  who,  as  before  stated,  was  called  as 
a  witness  for  the  accountant,  testifies  that  it  is  his  impres- 
sion that,  as  he  thinks,  in  1859,  before  the  accountant  had 
moved  into  the  new  house,  the  testatrix  told  him  that  she 
would  let  Catharine  have,  or  had  let  him  (George)  have, 
$5,000  in  building  the  new  house.  Elizabeth  Hall,  a  grand- 
daughter of  the  testatrix,  testifies  that  the  building  of  the 
new  house  was  the  subject  of  daily  conversation  on  the  part 
of  the  testatrix;  that  it  was  to  be  a  brick  house — a  double 
house — one  part  of  it  to  be  occupied  by  the  testatrix  and 
the  witness's  mother's  family,  and  the  other  by  the  account- 
ant's family ;  that  the  sum  to  be  given  by  the  testatrix  for 
the  house  was  $5,000.  Dr.  Burr  says  the  testatrix  told  him 
that  George  wanted  her  to  give  him  as  much  money  as  she 
was  giving  Catharine  to  build  the  house. 

The  legacy  was,  presumably,  given  as  a  portion.  The 
testatrix  declared  that  she  had  satisfied  it  by  the  subsequent 
advancement  to  the  legatee  of  an  equal  sum  used  in  the 
building  of  a  house  on  land  devised  by  her  to  the  legatee, 
and  the  legatee  admitted  not  only  that  the  advancement 
was  made,  but  that  it  was  made  in  satisfaction  of  the  legacy. 

The  testimony  on  the  exceptions  to  the  account  in  the 
orphans  court  was  begun  February  15th,  1867,  and  was  not 
closed  until  May  24th,  1878,  a  period  of  over  eleven  years. 
It  comprises  five  thousand  three  hundred  and  fifty-five  ques- 
tions and  answers,  and  covers  nine  hundred  and  fifty-eight 
large,  printed  pages.  It  is  composed,  to  a  great  extent,  of 
utterly  irrelevant  disclosures  of  family  matters,  the  object 
of  which  could  only  be  to  inflict  pain  or  blacken  reputation, 
and  it  is  impossible  for  conjecture  to  suggest  a  good   reason 
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or  even  a  plausible  excuse  for  a  litigation  so  protracted  and 
expensive,  upon  these  exceptions. 

There  being  no  appeal  from  that  part  of  the  decree  of  the 
orphans  court  which  directs  payment  of  the  costs  of  the 
respondent  out  of  the  estate,  I  am  not  at  liberty  to  deal  with 
it  as  I  otherwise  would,  and  require  the  appellant  to  pay 
them  out  of  his  own  pocket.  The  decree  of  the  orphans 
court  will  be  affirmed,  with  costs  of  the  appeal  to  be  paid 
by  the  appellant,  out  of  his  own  funds. 


CASES   ADJUDGED 

IN    THE 

COURT  OF  ERRORS  AND  APPEALS 

Of  the  State  of  New  Jersey, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 

JUNE  TERM,  1880. 


Samuel  C.  Thornton,  appellant, 

v. 

Ellen  E.  Ogden  and  others,  respondents. 

1.  A  conveyance  obtained  by  a  brother  from  his  unmarried  sister, 
who  was  an  inmate  of  his  house,  the  circumstances  showing  that  such 
conveyance  was  executed  in  the  confidence  that  the  brother  would 
deal  justly  with  her,  set  aside,  it  appearing  that  the  consideration  was 
largely  inadequate. 

2.  When  the  testimony  is  adapted  to  the  general  frame  of  the  bill, 
although  it  does  not  conform  to  it  in  every  particular,  an  amendment 
of  such  bill  is  not  in  all  cases  necessary  before  decree. 

3.  Query,  Whether  an  amendment  of  a  bill  at  the  final  hearing  can 
be  allowed,  when  such  amendment  consists  of  facts  that  falsify  mate- 
rially the  facts  originally  stated. 


On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Ogden  v.  Thornton,  3  Stew.  Eq.  569. 

N0TE. — No  brief  on  the  part  of  the  respondents  in  this  case  was  fur- 
nished to  the  reporter. — Rep. 

47 


724  COURT  OF  ERRORS  AND  APPEALS.    [32  Eq. 

Thornton  v.  Ogden. 

Mr.  B.  Gummere,  for  appellant,  cited — 

Ferraby  v.  Hob  son,  2  Phill.  255,  258  ;  Price  v.  Benington, 
3  MacN.  $  G.  486,  498-9;  Wilde  v.  Gibson,  1  H.  of  L.  Cas. 
605,  621-2 ;  Hickson  v.  Lombard,  L.  R.  (1  H.  of  L).  334, 
336;  Eyre  v.  Potter,  15  How.  43  ;  Hoyt  v.  Hoyt,  12  C.  E. 
Gr.  399. 

Mr.  Fred.   Voorhees,  for  appellant,  cited — 

Hoyt  v.  Hoyt,  12  C.  E.  Gr.  399  ;  Dudley  v.  Dickson,  1  Mc- 
Cart.  252  ;  Corhes  v.  Howland,  11  C.  E.  Gr.  311 ;  Stew.  Dig. 
p.  972  §§  184,  188,  192. 

Mr.  J.  Augustus  Fay,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  complainant  in  the  court  of  chancery  is  the  sister  of 
the  defendant,  who  is  the  appellant  in  this  court.  The 
object  of  the  bill  is  to  vacate  a  deed  made  by  the  former  to 
the  latter,  bearing  date  April  14th,  1858.  The  premises 
thus  conveyed  were  owned  by  the  father  of  these  parties,  who 
died  intestate,  March  19th,  1858.  The  consideration  men- 
tioned in  the  conveyance  is  $3,000.  The  complainant 
states  the  following  as  the  grounds  of  the  relief  prayed  by 
her  :  She  says  that,  shortly  after  her  father's  death,  she  and 
her  mother  being  members  of  her  brother's  household,  she 
was  urged  by  him  to  execute  some  paper  authorizing  him 
to  control  and  manage  the  entire  estate,  holding  out  to  her 
that  otherwise  the  homestead  and  all  the  property  would 
have  to  be  sold  and  sacrificed,  but  that,  by  executing  such  a 
document,  he  could  settle  the  estate  without  trouble,  and 
that  all  her  interests  should  be  protected,  and  that  she 
should  have  a  full  share  of  her  father's  estate  ;  that  at  that 
time  she  was  engaged  to  be  married,  and  that  the  defend- 
ant, being   opposed   to   such   alliance,  insisted   that  if  she 
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should  marry  there  would  be  trouble  about  dividing  this 
property  ;  and  that,  "  being  then  young  and  inexperienced, 
and  suffering  from  grief  at  the  loss  of  her  father  and  natural 
protector,"  she  was  entirely  dependent  upon,  and  had  full 
confidence  in,  the  honor,  integrity  and  brotherly  affection 
of  the  defendant,  who  was  her  only  brother,  and  so,  by 
reason  of  her  youth,  inexperience  and  blind  reliance  upon 
the  defendant,  she  executed  the  deed  in  question.  The  con- 
veyance so  made  passed  the  share  of  the  complainant  in  a 
valuable  house  and  lot,  of  which  her  father  had  died  seized. 

The  answer  to  this  complaint  is,  that  the  complainant 
executed  the  deed  in  question  voluntarily,  and  without  any 
deception  being  practiced  on  her  by  the  defendant;  and  that 
the  consideration  moving  her  to  the  act,  was  the  provision 
by  him  of  a  home  for  her  till  her  marriage,  and  the  promise 
of  her  mother  to  leave  her,  by  her  will,  "  her  one-third  inter- 
est "  in  two  certain  dwelling-houses  in  Philadelphia,  "  for 
her  natural  life,  and  to  her  children,  if  any  she  had."  The 
mother  died  without  making  a  will,  so  that  the  property  in 
Philadelphia  passed  to  the  complainant  and  defendant,  as 
her  heirs,  and  it  has  been  divided  equally  between  them. 
The  defendant  contends  that  he  offered  to  carry  out  the 
promise  of  the  mother  to  his  sister,  and  to  cede  to  her  all 
the  last-mentioned  property,  but  that  she  rejected  such 
offer.  It  therefore  appears  that  the  complainant,  for  her 
half  of  this  valuable  property,  has  received  nothing  what- 
ever, except  her  board  for  something  short  of  three  years. 

In  the  court  below,  the  complainant  was  successful,  the 
decree  being  that  the  defendant  should  pay  the  complainant 
the  sum  of  $3,000,  with  lawful  interest  from  the  1st  of  Feb- 
ruary, 1861,  as  and  for  the  purchase-money  for  the  interest  of 
the  complainant  in  the  premises  in  question  ;  and  that  such 
sum  should  be  and  remain  a  lien  upon  the  same,  as  a  vendor's 
lien  for  purchase-money,  until  the  payment  of  the  moneys 
so  charged.  The  appellant  now  objects  to  this  decree,  for 
the  reason  that  it  is  founded  on  an  assumed  state  of  facts 
that  does  not  harmonize  with  the  proofs  in  the  case,  nor 
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with  the  contention  of  either  of  the  parties  to  the  suit.  It 
is  not  improbable  that  this  decree  would  approximate  to  an 
equitable  adjustment,  but,  nevertheless,  I  have  not  been 
able  to  controvert  this  objection  to  it.  The  result  reached 
can  be  justified  only  on  the  idea  that  the  one  party  agreed 
to  buy,  and  the  other  to  sell,  this  land  for  $3,000;  and  both 
parties,  in  their  pleadings  and  by  their  testimony,  utterly 
repudiate  such  an  idea.  The  difficulty  is,  the  decree  enforces 
a  bargain  that  was  never  entered  into.  It  is  true  that  an 
amendment  of  the  bill  has  been  allowed,  consisting  of  a 
claim  that,  if  this  deed  should  be  deemed  a  valid  deed,  the 
consideration  therein  fixed  should  be  paid  to  the  complain- 
ant, and  declared  to  be  a  vendor's  lien  upon  the  premises; 
but,  how  can  such  a  statement  avail,  when  the  complainant 
herself  has  testified  that  she  did  not  agree  to  take,  nor  did 
the  defendant  agree  to  give  her,  the  consideration  money 
thus  mentioned? 

To  avoid  misapprehension  with  respect  to  the  principle 
regulating  amendments  on  final  hearing,  it  is  proper  to  say 
that  I  greatly  doubt  the  legality  of  the  exercise  of  that 
power  on  this  occasion.  The  extreme  case  is  presented  of 
a  party's  being  authorized  not  only  to  set  up  new  facts  by 
amendment,  but  to  set  up  such  facts  as  are  a  falsification  of 
the  facts  originally  stated.  It  is  not  remembered  that  any 
decision  has  gone  that  length;  but  it  is  not  necessary  now 
to  consider  or  to  decide  the  point,  because  the  amendment 
in  this  case,  if  made  and  if  sanctioned,  must  still  be  unavail- 
able, as  it  is  not  supported  by  the  evidence.  The  decree, 
having  no  basis  to  rest  upon,  cannot  be  sustained. 

Still,  I  think  the  complainant  is  not  remediless  in  the 
present  suit.  The  bill,  although  badly  drawn,  in  view  of 
the  proofs,  is  sufficient  for  the  purpose.  The  gravamen  of 
the  complainant's  case,  as  set  up  by  her,  is  that  she  had  con- 
fidence in  her  brother,  and  she  conveyed  this  property  to 
him,  he  promising  that  she  should  have  a  fair  share  of  the 
estate.  I  am  inclined  to  believe,  after  looking  at  the  testi- 
mony with  care,  that  this  was  the  general  understanding; 
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and,  whilst  the  mode  in  which  this  result  was  to  be  effected 
was  spoken  of,  such  arrangement  was  so  indefinite  and 
unfixed  that  it  could  hardly  be  called  a  part  of  the  bargain. 
She  says,  when  a  witness,  "I  was  to  have  all  my  father's 
books  of  account,  all  my  mother's  personal  and  real  estate, 
and  the  real  and  personal  estate  of  a  maiden  aunt  after 
whom  I  was  named."  This  aunt  was  examined,  and  she 
testified  that  the  complainant's  mother  promised  the  com- 
plainant, if  she  signed  the  deed,  "to  give  her  everything 
she  had  in  her  own  right — all  her  own  property."  The 
defendant,  on  the  other  hand,  says  that  the  mother  was  to 
give  her  nothing  but  her  real  estate,  on  a  limitation  to  her 
for  life,  and  then  to  her  children,  if  she  had  any,  with 
remainder  to  himself  in  the  event  of  her  dying  without 
issue. 

From  these  incompatibilities,  and  from  the  absence  of  all 
writing  on  the  subject,  I  should  be  inclined  to  infer  that,  at 
the  time  the  deed  was  executed,  there  was  nothing  abso- 
lutely settled,  except  that  a  general  obligation  was  imposed 
on  the  defendant  to  see  that,  in  some  way,  justice  should  be 
done,  in  this  affair,  to  the  complainant.  This  view  would 
support  the  bill  and  serve  as  the  basis  of  an  equitable 
decree.  But  if,  on  the  other  hand,  we  should  assume  that 
there  was  a  bargain  such  as  the  defendant  interposes  and 
sets  forth  in  his  answer,  the  aspect  of  the  litigation,  in 
an  equitable  point  of  view,  would  not  be  changed,  accord- 
ing to  my  construction  of  the  rights  of  these  parties;  for, 
if  we  assume  that  the  understanding  was  that,  when  this 
conveyance  was  made,  the  defendant  promised  that  right 
should  be  done  to  her,  or  was  founded  on  the  consideration 
that  she  should  have  the  lands  of  her  mother,  subject  to  the 
limitations  mentioned,  the  result,  in  my  judgment,  will  be 
the  same.  In  either  case  the  transaction  was  such  that  it 
cannot  be  allowed  to  stand  in  a  court  of  conscience. 

It  is  impossible  to  shut  out  the  fact  that  this  defendant,  at 
the  time  of  the  doing  of  this  act,  occupied  a  fiduciary  rela- 
tionship towards  the  complainant.     They  were  brother  and 
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sister.  She  was  living  in  his  house,  her  father  having  just 
died.  She  was  wholly  inexperienced,  and  he  knew  that  she 
was  dealing  about  matters  with  which  she  was  wholly  unac- 
quainted, for  there  is  no  reason  to  believe  that  she  had  the 
least  idea,  except  as  she  gained  it  from  the  statements  of 
the  defendant,  of  the  respective  values  of  the  properties  in 
question. 

The  inevitable  inference,  from  this  situation,  is,  that  the 
defendant  knew  that  his  sister  trusted  him  with  implicit 
confidence,  and  that  she  had  no  other  friend  or  counsel- 
lor. The  law,  therefore,  exacted  that,  under  such  circum- 
stances, he  should  act  with  the  utmost  candor  and  most 
perfect  good  faith.  Did  he  do  so  ?  For  that  is  the  test  of 
the  legality  of  the  transaction.  This  interrogatory  must  be 
answered  in  the  negative,  for  it  is  entirely  out  of  the  ques- 
tion to  suppose  that,  even  admitting  the  understanding  was 
just  as  the  defendant  himself  says  it  was,  any  person  of 
ordinary  experience  in  business  would  have  advised  the 
complainant  to  enter  into  it.  It  was  an  unfair  and  most 
losing  bargain  so  far  as  she  was  concerned.  She  passed 
away  land  in  which  she  had  a  present  interest  and  to  which 
she  had  an  absolute  title.  The  land  she  was  to  take  as  an 
equivalent  was  of  much  less  value ;  she  was  to  have  no 
interest  in  it  until  after  the  death  of  her  mother,  and  then 
only  an  estate  for  life,  with  remainder  to  her  children,  and, 
in  default  of  children,  with  remainder  to  the  defendant. 
Nor,  when  she  parted  with  the  title  to  her  land,  had  she  any 
assurance  that  even  this  poor  return  would  be  made  to  her, 
except  the  verbal  promise  of  her  mother.  The  considera- 
tion thus  moving  to  the  complainant  was  neither  adequate 
nor  secure.  The  event  showed  the  risk  she  ran,  for  her 
mother  died  without  making  a  will.  For  over  fifteen  years 
she  has  been  deprived  of  the  enjoyment  of  the  greater  part 
of  her  inheritance,  and  such  result  was  the  probable  out- 
come of  the  bargain  as  it  is  insisted  on  by  her  brother  in  his 
answer  and  testimony.  It  appears  very  clear  that  such  a 
bargain,  between   persons    occupying   the    relationship  of 
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these  litigants,  cannot  equitably  be  allowed  to  stand,  as  it 
is  altogether  devoid  of  that  scrupulous  fairness  and  equality 
which  is  required  when  one  of  the  parties  to  the  transaction 
stands  in  a  fiduciary  position  towards  the  other.  It  is  not 
necessaiy  to  impute  bad  faith  or  fraudulent  purpose  to  the 
defendant;  it  is  sufficient  to  say  that,  in  this  matter,  he  has 
not  exhibited  that  uberrima  fides  that  the  rules  of  equity 
exact.  On  this  account  he  must  be  declared  to  hold  his 
sister's  moiety  of  the  property  in  question  in  trust  for  her, 
and,  in  the  capacity  of  a  trustee,  he  must  account  to  her 
for  it. 

Let  the  decree,  therefore,  be  reversed,  and  a  trust  of  this 
character  be  declared.  An  account  must  be  taken,  and  the 
defendant  charged  with  one-third  of  the  annual  value  of  the 
property  since  the  date  of  the  first  marriage  of  the  com- 
plainant till  the  death  of  his  mother,  and,  from  the  time  of 
such  death,  with  the  annual  value  of  one-half  of  such  prop- 
erty; the  complainant,  on  such  accounting,  being  charged 
with  one-half  of  the  cost  of  such  improvements  as  have 
added  a  permanent  value  to  such  property,  with  the  inter- 
est on  such  costs.  Neither  party  should  recover  costs  on 
this  appeal,  but  the  respondent  is  entitled  to  her  costs  in 
the  court  below. 

Decree  unanimously  reversed. 


Jacob  S.  Van  Ness,  appellant, 

v. 

Ephraim  Van  Ness,  respondent. 

1.  The  practice  in  this  state  is,  on  a  reference  to  a  master,  for  such 
officer  to  take  the  testimony  and  hear  the'  arguments  of  counsel,  and 
thereupon  to  make  up  and  file  his  report  without  notice  to  the 
respective  counsel. 

2.  An  order  being  made  to  re-refer  an  account  stated  and  filed  by  a 
master,   "for   the   purposes  and   with   the   powers   mentioned   in    the 
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original  order  of  reference,  to  state  an  account  between  the  parties 
with  particularity,  and  that  the  said  master  have  power  to  take  further 
evidence," — Held,  that  such  order  gave  authority  to  the  parties  to 
introduce  such  as  they  respectively  deemed  requisite. 


On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in   Van  Ness  v.  Van  Ness,  5  Stew.  Eq.  569. 

Messrs.  C.  $•  P.  W.  Parker,  for  appellant,  cited — 

1  Newt.  329;  Remsen  v.  JRemsen,  2  Johns.  Ch.  501;  Cope- 
land  v.  Crane,  9  Pick.  73;  Napier  v.  Staples,  1  Mol.  928;  1 
Mol.  231;  4  Mad.  43;  2  Smith  121;  Bennet  85;  Tarn.  £  V. 
428;  Bowker  v.  Nickson,  3  Mad.  4.29. 

Mr.  David  A.  Byerson,  for  the  respondent,  cited — 

Parkhurst  v.  Muir,  3  Hal.  Ch.  555;  Patrick  v.  Ashcroft,  5 
C.  E.  Gr.  198;  Haulenbeck  v.  Cronkright,  8  C.  E.  Gr.  407; 
(lark  v.  Condit,  6  Gr  E.  Gr.  322;  Murray  v.  Elston,  9  C.  E. 
Gr.  310,  589 ;  Izard  v.  Bodine,  1  Stock.  309 ;  Sinnickson  v. 
Bruere,  1  Stock.  659;  Blauvelt  v.  Ackerman,  8  C.  E.  Gr.  495; 
10  Id.  570. 


The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

This  was  a  bill  by  one  partner  against  his  associate,  for 
an  accounting  after  dissolution.  There  was  an  order  to 
account,  and  a  reference  to  a  master.  Accordingly  the 
master  reported,  finding  a  large  balance  due  from  the  appel- 
lant to  the  respondent.  To  such  finding  the  appellant  took 
exceptions,  which  being  overruled  and  a  final  decree  taken, 
this  appeal  was  taken  in  order  to  review  the  propriety  of 
the  proceedings  before  the  master. 

The  first  exception  urged  against  such  proceedings,  is 
that  the  master  did  not,  after  preparing  his  report  and 
before  filing  it,  give  the  parties  an  opportunity  of  appearing 
before  him  to  inspect  it  and  to  point  out  errors  and  suggest 
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amendments.  To  show  that  this  is  the  proper  course,  the 
English  books  are  referred  to,  but  it  is  not  necessary  to  look 
into  these  authorities,  as  the  practice  in  this  particular,  in 
this  state,  is  settled  by  immemorial  usage.  The  course  here 
is  for  the  master  to  take  the  testimony  of  the  litigants,  and, 
after  that  is  in,  to  hear  the  arguments  of  the  respective 
counsel.  This  being  done,  he  then  proceeds  to  make  up 
his  account,  whichhe  files  without  first  having  exhibited  it 
to  the  parties.  The  proceeding  is  then  ripe  for  exceptions 
to  be  interposed  to  the  report,  and  these  are  heard  before 
the  chancellor.  In  this  case,  the  master's  conduct  was,  in 
this  particular,  regular  and  unobjectionable,  and  this  first 
exception  must  be  overruled. 

The  next  objection  is,  that  the  master  refused  to  receive 
further  evidence,  upon  the  accounts  being  sent  back  to  him 
by  an  order  of  the  chancellor.  The  record  shows  that,  when 
the  matter  was  first  sent  to  the  master  "  to  take  and  state 
an  account  of  partnership  dealings  between  the  parties," 
a  report  was  sent  in  and  put  on  file,  which,  without  any 
specification  of  items,  found  a  gross  sum  in  favor  of  the 
respondent.  Objection  being  taken,  the  matter  was  "  again 
referred  to  said  master  for  the  purposes  and  with  the  pow- 
ers mentioned  in  the  original  order  of  reference  to  state  an 
account  between  the  parties  with  particularity,  and  that 
said  master  have  power  to  take  further  evidence."  The 
construction  put  upon  this  order  by  the  master  was  that  all 
he  was  authorized  to  do  was  to  restate  the  accounts,  setting- 
out  the  particulars,  on  the  evidence  already  before  him. 
He  consequently  refused  to  hear  any  further  testimony.  I 
am  not  able  to  see  how  such  a  construction  of  the  order  of 
the  chancellor  is  to  be  justified.  There  is  strong  reason  to 
believe  that  justice  has  not  been  done,  as  this  matter  now 
stands,  and  that  the  introduction  of  further  evidence  is 
necessary  in  order  to  enable  a  satisfactory  judgment  to  be 
pronounced  on  the  merits  of  the  case.  My  consideration 
of  the  facts  now  before  this  court  has  brought  me  to  the 
conviction  that  it  is  highly  proper  that  these  accounts  should 
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be  again  before  the  master,  and  that  both  sides  should  be 
allowed  to  put  in  such  additional  testimony  as  they  may 
deem  requisite. 

I  shall  consequently  vote  to  reverse  this  decree,  so  that 
an  order  may  be  made  conformable  to  the  above  views. 

Decree  unanimously  reversed. 


Elizabeth  W.  Golden,  appellant, 

v. 

Peter  S.  Golden,  respondent. 

On  appeal  from  a  decree  of  the  chancellor  dismissing  the 
bill,  recommended  by  George  C.  Ludlow,  esq.,  advisory 
master. 

Mr.  B.  Allen,  jim.,  for  appellant,  cited — 

This  cause,  upon  the  bill  and  answer,  was  referred  to 
George  C.  Ludlow,  esq.,  advisory  master,  for  trial.  Upon 
his  advice,  the  chancellor  dismissed  the  complainant's  bill. 
From  this  decree  the  complainant  appeals.  The  bill  of 
complaint  was  for  divorce,  on  the  ground  of  adultery  by 
defendant.  The  complainant  insists  that  two  charges  of 
adultery  in  the  bill  were  clearly  proved. 

Bercksman  v.  Bercksman,  1  C.  E.  Gr.  !Jf3;  JEleives  v.  Elewes, 

1  Hagg.  272 ;  Lovcdcn  v.  Loveden,  2  Hagg.  20  ;  Day  v.  Dayy 

2  Gr.  Ch.  UJf,. 

Mr.  Wm.  II.  Vredcnburgh,  for  respondent,  cited — 

Black  v.  Black,  11  C.  E  Gr.  295 ;  Sterols  v.  Stevens,  1 
McCart.  87^;  Jones  v.  Jones,  8  C.  E.  Gr.  88  :  Miller  v.  Mil- 
ler, 5  C.  E.  Gr.  216;  Clare  v.  Clare,  4.  C.  E.  Gr.  37;  Adams 
v.  Adams,  2  C.  E.  Gr.  321^. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  complainant  in  this  bill  seeks  a  divorce  from  her 
husband,  on  the  ground  of  his  adultery.  After  carefully 
considering  the  testimony,  I  am  unable  to  resist  the  convic- 
tion that  the  husband's  guilt,  with  respect  to  the  immorality 
charged,  is  fully  established.  It  is  true  that  some  of  the 
witnesses,  from  the  light  in  which  they  appear,  are  not 
entitled  to  much  weight.  But  there  are  others  who  have  a 
different  standing,  and  whose  character  is  unimpeached, 
and  whose  testimony  cannot  be  true  if  the  respondent  be 
innocent.  The  circumstances,  about  which  there  can  be  no 
doubt,  are  such  as  strongly  to  corroborate  the  witnesses  of 
this  class.  I  shall  not  discuss  the  evidence,  as  it  would  be 
useless  to  do  so. 

I  think  the  decree  should  be  reversed  and  the  divorce 
granted,  with  costs  in  both  courts. 

Magie,  J.  (dissenting). 

The  decision  depends  upon  the  credibility  of  witnesses, 
some  of  whom  are  clearly  discredited  by  their  cross-exami- 
nation, and  others  leave  grave  doubt  on  my  mind  as  to  the 
truthfulness  of  their  story.  Under  such  circumstances,  I 
am  unwilling  to  reverse  the  decree  below  made  by  a  master 
who  disbelieved  the  evidence  of  the  witnesses,  whom  he  had 
personally  before  him,  and  had  thus  the  best  opportunity  to 
judge  of  their  credibility. 

For  affirmance — Magie — 1. 

For  reversal — Beasley,  C.  J.,  Depue,  Dixon,  Knapp, 
Reed,  Scudder,  Van  Syckel,  Clement,  Cole,  Dodd, 
Green — 11. 
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Cornelius  Vreeland  and  others,  executors,  appellants, 

v. 
Sarah  A.  Williams  and  others,  respondents. 

1.  Equity  will  enforce  a  parol  promise,  made  by  a  legatee  to  a  tes- 
tator, to  hold  the  legacy  for  the  benefit  of  a  third  person.  Parol 
evidence  is  not  competent  to  vary  a  will ;  the  ground  upon  which  the 
trust  is  enforced  is  simply  that  of  fraud  practiced  by  the  party  on 
whom  the  trust  is  fastened. 

2.  To  maintain  the  bill,  two  facts  must  concur:  First — that  the 
testator  gave  the  legacy  to  the  defendant,  not  for  his  own  benefit,  but 
as  a  trustee  for  the  complainant.  Secondly — that  the  testator's  mind 
was  made  known,  before  his  death,  to  the  legatee,  and  the  legacy  was 
accepted  by  him  on  this  footing. 

3.  Any  declaration  of  intention  on  the  part  of  a  testator,  different 
from  that  expressed  in  the  will,  is  incompetent  as  evidence,  unless  it 
was  communicated  to  the  legatee,  assented  to  by  him,  and  such  assent 
acted  upon  by  the  testator. 

On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Williams  v.  Vreeland,  5  Stew.  Eq.  135. 

Mr.  Thomas  N.  Mc  Carter  and  Mr.  B.  A.  Vail,  for  appel- 
lants, cited — 

1  Story's  Eq.  Jar.  §  856 ;  2  Story's  Eq.  Jar.  §  781 ;  Jones 
v.  Badley,  L.  R.  (3  Ch.  App.)  362;  Rowbotham  v.  Bunnett, 
Ij.  R.  (8  Ch.  Div.)  430,  437;  Williams  v.  Fitch,  18  N.  Y.  546; 
Church  v.  Ruland,  64  Pa-  St.  432,  11$ ;  Cases  cited  in  note  to 
Williams  v.  Vreeland,  5  Stew.  Eq.  135 ;  Proby  v.  Landor,  28 
Bon-.  504;  McCormick  v.  Grogan,  L.  R.  (4  H  L.)  97;  John- 
ton  v.  Ball,  5  DeG.  <f  Sm.  85 ;.  Bedilian  v.  Seaton,  3  Wall. 
279  ;  Sims  v.  Walker,  8  Humph.  503  ;  Whetridge  v.  Parkhurst, 
20  Md.  62 ;  Collins  v.  Hope,  W  Ohio  492 ;  Lomax  v.  Ripley, 
3  Sm.  $  G.  48  ;  Beylan  v.  Meeker,  4  ■  Dutch.  274  '>  Lynch  v. 
Clements,  9  C.  E.  Gr.  437  ;  Strouss  v.  Van  Cleve,  4  Wash.  C. 
C.  265;  Waterman  v.  Whitney,  11  N.  Y.  157;  Rev.  p.  378  §  3; 
Force  v.  Butcher,  3  C.  E.  Gr.  401 ;  Williams  v.  Vreeland,  3 
Stew.  Eq.  576  ;  Colfax  v.  Colfax,  5  Stew.  Eq.  206. 
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Mr.  Wm.  II.  Vredenburgh,  for  respondents,  cited — 

Story's  Eq.  Jur.  §§  252,  256,  781;  Browne  on  Frauds  §  103; 
1  Jar.  on  Wills  360;  Chamberlain  v.  Agar,  2  Ves.  £  B.  259; 
Strickland  v.  Aldridge,  9  Ves.  516;  Barrow  v.  Greenough,3  Ves. 
152;  Oldham  v.  Litchford,  2  Freem.  284,  ®  Vern.  506;  Norris 
v.  Eraser,  L.  R.  (15  Eq.)  318;  Church  v.  Ruland,  6 '4  Pa.  St. 
432;  Williams  v.  Fitch,  18  N.  Y.  546;  Spicer  v.  Spicer,  16  Abb. 
Pr.  (N.  S.)  112;  Hoge  v.  Hoge,  1  Watts  163;  Dowd  v.  Tucker, 
41  Conn.  197;  Hooker  v.  Axford,  33  Mich.  454;  Thynn  v. 
Thynn,  1  Vern.  296;  Devenish  v.  Baines,  Finch  4>  Chamber- 
lain v.  Same,  2  Eq.  Cas.  Abr.  43,  2  Freem.  34 ;  Dakeford  v. 
Wilks,  3  Atk.  539;  Reech  v.  Kenningale,  1  Wils.  227,  1  Ves. 
Sr.  124,  Amb.  67;  Marriot  v.  Marriot,  1  Str.  666;  Podmore  v. 
Gunning,  5  Sim.  485,  7  Sim.  644  >  Gaullaker  v.  Same,  5  Watts 
200;  Jones  v.  McKee,  3  Pa.  St.  496,  6  Pa.  St.  425;  Browne  v. 
Browne,  1  Harr.  $-  Johns.  4$0;  doing's  Case,  1  Bland  370; 
McLellan  v.  McLean,  2  Head  684;  Brook  v.  Chappell,  34 
Wis.  405;  Be  Laurencel  v.  De  Boom,  48  Cal.  581;  Williams's 
Appeal,  73  Pa.  St.  249;  Johnson  v.  Hubbell,  2  Stock.  332;  Van 
Dyke  v.  Vreeland,  3  Stock.  370,  1  Beas.  142;  Cumberland  v. 
Codrington,  3  Johns.  Ch.  261;  Crowell  v.  Hospital  of  St.  Bar- 
nabas, 12  C.  E.  Gr.  654;  Richardson  v.  Adams,  10  Yerg.  273; 
1  Chitty  on  Cont.  (11  Am.  ed.)  41> 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

Henry  Frost,  by  his  will,  bequeathed  to  his  nephew,  Cor- 
nelius C.  Vreeland,  the  sum  of  $30,000.  The  complainants, 
who  are  children  of  Eliza  Saunier  (the  legatee's  sister), 
allege  that,  although  no  trust  is  declared  in  the  will,  $10,000 
of  this  sum  was  given  to  the  said  Vreeland  in  trust  for 
them,  and  on  a  parol  promise,  on  his  part,  to  the  testator, 
that,  if  the  latter  would  give  him  a  legacy  of  $30,000,  he 
would  pay  over  $10,000  of  it  to  the  complainants.  The  bill 
is  filed  against  the  executors  of  the  legatee,  who  has  since 
died,  to  enforce  this  alleged  trust. 
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In  speaking  of  the  specific  performance  of  trusts,  Mr. 
Story,  in  his  second  volume  of  Equity  Jurisprudence  §  781, 
says :  "  Other  cases  within  the  reach  of  other  clauses  of 
the  statute  of  frauds  have  occurred,  and  may  again  occur, 
in  which,  also,  the  remedial  justice  of  courts  of  equity  ought 
to  he  exerted  by  decreeing  a  specific  performance  of  the 
contemplated  act  of  trust.  Thus,  if  a  man,  in  confidence 
of  the  parol  promise  of  another  to  perform  the  intended  act, 
should  omit  to  make  certain  provisions,  gifts  or  arrange- 
ments, by  will  or  otherwise,  such  a  promise  would  be  specifi- 
cally enforced  in  equity  against  such  promisee,  although 
founded  on  a  parol  declaration  creating  a  trust  contrary  to 
the  statute  of  frauds,  for  it  would  be  a  fraud  upon  all  the 
other  parties  to  permit  him  to  derive  a  benefit  from  his  own 
breach  of  duty  and  obligation." 

In  the  case  of  Oldham  v.  Litchford,  2  Vern.  506,  it  being 
proved  that  the  devisee  of  certain  real  estate  had  promised 
the  testator  that  he  would  pay  an  annuity,  which  otherwise 
the  testator  would  have  charged  on  the  real  estate  devised, 
it  was  decreed  that  the  annuity  should  be  a  charge  on  the 
land.  This  rule  was  enforced  by  Lord  Hardwicke,  in  Reech 
v.  Keningale,  Amb.  67,  in  which  he  cited  the  case  in  2  Vern. 
The  courts  of  England,  since  Lord  Hardvvicke's  time,  have 
uniformly  adhered  to  this  doctrine.  See  cases  cited  in  note 
to  Williams  v.  Vreeland,  5  Stew.  Eq  .135. 

The  jurisdiction  of  equity  to  establish  the  trust,  rests 
upon  the  ground  of  fraud,  that  the  party  sought  to  be 
charged,  by  assenting  to  the  trust  and  promising  to  execute 
it,  led  the  testator  to  make  no  other  disposition  in  favor  of 
the  beneficiary.  "  The  parol  proof  does  not  alter,  revoke 
or  cancel  the  will.  It  gives  full  effect  to  it,  and  fastens 
upon  the  conscience  of  the  party  having  thus  procured  a 
will,  and  then  fraudulently  refusing  to  fulfill  the  promise  on 
the  faith  of  which  it  was  executed,  a  trust  or  confidence 
which  a  court  of  equity  will  enforce.  The  trust  owes  its 
validity,  not  to  the  will  or  declaration  of  the  testator,  for 
that  would  give  effect  to  a  parol  will,  but  it  rests  wholly 
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upon  the  fraud  of  the  devisee."  Church  v.  Buland,  6£  Pa. 
St.  432. 

Dowd  v.  Tucker,  1^1  Conn.  197,  presents  the  principle 
clearly.  The  testatrix,  by  her  will,  had  given  all  her  estate 
to  the  defendant,  and,  on  her  death-bed,  she  desired  to 
change  her  will  and  give  a  certain  piece  of  real  estate  to  the 
complainant,  and  had  a  codicil  prepared  to  that  end.  Before 
signing  the  codicil,  she  called  in  the  defendant  and  told  him 
of  the  proposed  change.  He  replied  that  she  was  weak  and 
need  not  trouble  herself  to  execute  it,  but  that  he  would 
deed  the  property  as  she  desired.  Trusting  in  this  promise, 
she  did  not  sign  the  codicil.  After  her  death  the  defendant 
refused  to  convey,  as  he  had  promised,  and  the  trust  was 
enforced  on  the  ground  of  fraud. 

Parol  evidence  is  not  admissible  to  vary  a  will..  The 
ground  upon  which  such  trust  is  set  up  is  simply  that  of 
fraud,  practiced  by  the  party  on  whom  the  trust  is  sought 
to  be  fastened,  and  nothing  short  of  this  can  ever  be  held 
sufficient.  For  the  prevention  of  fraud,  the  trust  is  engrafted 
on  the  gift  b}r  admitting  parol  testimony,  in  order  to  pre- 
vent the  donee  from  appropriating  property  to  a  purpose 
different  from  that  for  which  he  undertook  to  hold  it. 

This  case  must  be  classified  with  trusts  which  arise  ex 
maleficio,  and  in  which  a  court  of  equity,  in  order  to  reach 
the  fraudulent  procurer  of  what,  in  conscience,  belongs  to 
another,  turns  him  into  a  trustee. 

To  maintain  this  bill,  two  facts  must  concur:  First,  that 
the  testator  gave  the  legacy  to  Vreeland,  in  order  that  he 
might  take  it,  not  wholly  for  his  own  benefit,  but  also  as 
trustee  for  the  complainants.  Secondly,  that  the  testator's 
mind  and  intention  were  made  known,  before  his  death,  to 
the  legatee,  and  the  legacy  was  accepted  by  him  on  this 
footing.     Jones  v.  Bradley,  L.  B.  (3  Ch.  App.)  362. 

Courts  of  equity  act  in  these  cases  with  the  utmost  cau- 
tion, and  they  will  not  interfere,  unless  the  promise  and  the 
intended  fraud  on  the  beneficiary  are  established  by  clear 
and  satisfactory  proof.      Collins  v.  Hope,  20  Ohio  4.9J. 
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From  this  view  of  the  law,  it  follows  that  any  declaration 
of  intention  on  the  part  of  the  testator,  different  from  that 
expressed  in  his  will,  is  incompetent  as  evidence,  unless  it 
was  communicated  to  the  legatee,  assented  to  by  him,  and 
such  assent  acted  upon  by  the  testator. 

It  is  not  necessary  to  discuss  the  testimony  in  this  case. 
After  a  careful  examination  of  the  evidence,  I  am  convinced 
that  the  chancellor  was  justified  in  finding  in  favor  of  the 
complainants,  and  that  the  decree  below  should  be  affirmed, 
Avith  costs. 

Decree  unanimously  affirmed. 


John  English,  appellant, 


Abby  L.  English,  respondent. 

On  account  of  her  husband's  abuse  of  marital  rights,  a  wife  left 
him,  in  November,  1875,  taking  with  her  their  two  children.  Her 
petition  for  a  divorce,  on  this  ground,  was  denied,  upon  his  promise 
of  conjugal  kindness  thereafter.  The  wife,  however,  refused  to  return 
to  his  home,  with  her  children,  notwithstanding  his  overtures  and 
entreaties. — Held,  that  the  wife's  acts  were  not  "  misconduct,"  within 
the  meaning  of  the  statute,  sufficient  to  take  away  from  her  the  pos- 
session of  the  children,  the  boy  being  now  about  eleven  and  the  girl 
nine  years  of  age ;  the  mother  being  capable  and  willing  to  support 
and  educate  them,  and  the  children  preferring  to  remain  with  her. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
English  v.  English,  4-  Stew.  Eq.  51)3. 

Note. — Tn  addition  to  the  authorities  cited  in  the  opinions  and 
briefs  in  this  case,  and,  also,  in  2  Bish.  Mar.  &  Div.  $1  529.  542,  546-549  ; 
Schouhr's  Dom.  Rel.  335 ;  Tyler  on  Infancy  273 ;  2  White  &  Tudor 's  Lend. 
Cas.  in  Eq.  1506;  Hurd  on  Habeas  (Corpus  IfiO ;  English  v.  English,  4 
Stew.  Eq.  544-  note,  the  following  analogous  eases  maybe  referred  to: 
Taylor  v.  Taylor,  ,',  Jut.  959  ;  Fh/nn's  ('use,  2  DeQ.  &  Sin.  457 ' ;  In  re  Agar- 
El'lis,  L.  R.  {10  Ch.  Div.)  49;  In  re  Besant,  L.  R.  {11  Ch.  Div.)  508.  {12 
Ch.  Div.)  605 ;   Corsellis  v.  Corsellis,  1  Dr.  &  War.  235 ;  Slriplin  v.  Ware, 
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Mr.  R.  Gilchrist  and  Mr.  B.  Williamson,  for  appellant, 
cited — 

Rev.  Divorce  §  27;  English  v.  English,  I'  C.  E.  Gr.  585; 
Bishop  on  Marr.  <f  Div.  §  799;  20  Alb.  L.  J.  158,  Latham 
v.  Latham,  30  Graft.;  11  Johns.  281. 

Mr.  I.  W.  Scudder,  for  respondent,  cited — 

English  v.  English,  12  C.  E.  Gr.  71;  Matter  of  Bowles,  8 
Johns.  329 ;  Matter  of  WaUron,  13  Johns.  4.18;  People  v. 
Porter,  alias  Cooper,  1  Bucr  709 ;  Hard  on  Habeas  Corpus,  ch. 
9,  §  6,  pp.  47i  to  521;  20,  21  Vic.  ch.  85  §  35;  In  re  Golds- 
worthy,  L.  R.  (2  Q.  B.  Div.)  75;  36,  37  Vic.  66;  D 'Alton  v. 
D 'Alton,  L.  R.  {4  P.  £  D.)  87;  Godrich  v.  Godrich,  L.  R. 
(3  P.  $  D.)  185;  Wilkinson  v.  Denning,  80  111.  342;  Hewitt 
v.  Long,  76  Rl.  4O8;  Hard  on  Habeas  Corpus  451,  453. 

Mr.  Jacob  Weart,  for  respondent,  cited — 

Hayne  v.  Baldwin,  1  Hal.  Ch.  4-54;  State  v.  Clover,  I  Hart. 
419;  Corn.  v.  Hammond,  10  Pick.  274;  State  v.  Stigall,  2 
Zab.  286;  Com.  v.  Hamilton,  6  Mass.  273;  People  v.  Pellow, 
1  Sandf.  672;  Ex  parte  Hansen,  Edm.  Sel.  Cas.  9;  Ex  park 
Wollstoncroft,  4  Johns.  Ch.  80;  People  v.  Chegaray,  is  Wend. 
637 ;  People  v.   Cooper,  1  Duer  709;    Wilkinson  v.  Denning, 

36  Ala.  88  ;  Burge  v.  Burge,  88  111.  161,. ;    Conn  v.  Conn,  57  ind.  828  ;    liyce 

v.  Byre,  52  Ind.  6J> ;  Powell  v.  Powell,  53   Lid.  513:   Zuver  v.   /.' . 

Iowa   190;  Pratt   v.  Nitz,  48  Iowa  33;   Green  v.  Green,  9  Reporter   176; 

Brandon  v.  Brandon,  14  Kan.  342;  Adams  v.  Adams.  1  Due.  167 ;    Harvey 

v.    Lane, 66  M\  536;  Harding  v.  Harding,    J  J   Ml.  337;  Hill  v.    /. 

Md.  450;  Corrie  v.  Carrie  {Mich.),  9  Reporter  445  ,-  Fitter  v.  F 

St.  50;  Hoffman  v.  Hoffman,  15  Ohio  St.  427 ;  Clark  v.  Bayer,  32  <  > 

299;  Buckminster  v.  Buckminster,  38  Vt.  248;  McGoon  v.  Irvin,  1   Pinney 

526. 

No  court  can  compel  discordant  husbands  and  wives  to  live  togel  her. 
Baugh  v.  Baugh,  37  Mich.  59;  Simpson  v.  .Simpson,  25  Ark.  487,  490. 

In  Taylor  s  Case,  11  Sim.  178,  the  parties  were  married  in  1829,  and. 
in  1837,  the  wife  left  her  husband,  alleging  in  justification  a  charge  of 
adultery,  which  was  wholly  without  foundation,  as  she  herself  after- 
wards admitted.  Overtures  were  made  by' the  husband,  but  the  wife, 
acting  on  some  friends'  advice,  refused  to  return  home.  The  husband, 
believing  her  affections  to  be  alienated   beyond  reconciliation,  went 

48 


740  COURT  OF  ERRORS  AND  APPEALS.    [32  Eq. 

English  v.  English. 

80  III.  31$;  Campbell  v.  Campbell,  37  Wis.  808;  Hewitt  v. 
Long,  76  111.  399;  Wilson  v.  Wilson,  45  Cal.  400;  State,  Baird 
v.  Baird,  3  C.  E.  Gr.  194;  Com.  v.  Dougherty,  1  Pa.  Leg. 
Gaz.  163 ;  Symington  v.  Symington,  L.  R.  (8  H.  L.  Sc.) 
415;  D' Alton  v.  D' Alton,  L.  R.  {4  P.  S?  D.)  87;  8  Bish.  on 
Marr.  #  Div.  §§  541,  51$;  Rev.  485  §  81;  Rev.  319  §§  86,  87. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J. 

The  appeal  is  from  the  chancellor's  decree  disposing  of 
the  custody  of  two  infant  children  of  the  parties — Richard 
W.  English,  aged  about  eleven  years,  and  Phebe  E.  English, 
aged  about  nine  years.  The  litigants  are  busband  and  wife, 
and,  since  November,  1875,  have  lived  separate.  The  wife, 
on  removing  from  the  domicile  of  her  husband,  took  with 
her,  to  her  father's  house,  both  children,  and  has  since 
resided  there,  retaining  their  possession.  The  appellant,  in 
January,  1879,  filed  his  petition  with  the  chancellor,  setting 
forth  the  wife's  removal  from  bis  home  without  just  cause; 
the  taking  and  detention  of  the  children  without  his  con- 
sent and  against  his  will;  and  prayed  allowance  of  a  habeas 
corpus  to  bring  them  into  court,  and  the  award  of  their  cus- 
tody to  him.     It  is  not  alleged  that  the  children  are  there 


abroad  with  his  five  children,  two  over  and  three  under  seven  years  of 
age.  Afterwards  the  wife,  in  1838  and  1839,  made  overtures  to  her 
husband,  and,  also,  an  unqualified  retraction  of  her  former  charges, 
which,  however,  failed  to  satisfy  him.  In  1838,  she  filed  a  petition 
for  a  restoration  of  conjugal  rights,  and,  pending  an  appeal  by  the  hus- 
band from  a  decree  in  her  favor,  she  petitioned  for  the  delivery  to  her 
of  the  children  under  seven  years  old. — Held,  that  she  was  not  entitled 
to  their  custody. 

In  Brooks  v.  Brooks,  35  Barb.  85,  the  parties  were  married  in  Novem- 
ber, 1856,  and  their  child  born  in  September,  1857.  In  May,  1858,  the 
wife  left  her  husband's  house,  in  consequence  of  his  ill-treatment,  and 
obtained  possession  of  the  child  by  habeas  corpus.  On  the  husband's 
petition  for  the  child,  alleging  that  his  wife  had  left  him  without  just 
cause  or  provocation,  and  absented  herself  and  detained  the  child 
against  his  wishes, — Held,  that  the  overruling  of  the  husband's  offer  to 
prove  his  allegations  in  the  petition,  and  that  he  was  of  good  moral 
character  and  competent  to  take  care  of  his  wife  and  child,  and  had 
frequently  offered  to  do  so,  was  erroneous. 
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against  their  will;  that  they  are  not  properly  cared  for;  or 
that  the  mother  is  an  unsuitable  person  to  be  entrusted  with 
their  care,  except  in  respect  to  her  dereliction  in  duty  to  her 
husband  and  home. 

The  respondent,  by  her  return,  admitted  their  custody, 
and  produced  them  before  the  court.  She  alleges,  in  justi- 
fication of  her  removal,  abuse,  by  the  husband,  of  marital 
rights,  and  fear  of  its  repetition,  if  she  returned  to  him,  as 
her  reason  for  continued  separation.  She  charges  him  with 
attempts  to  regain  possession  of  the  children  by  fraud  and 
force;  and  that,  not  through  regard  for  them,  but  for  the 
purpose  of  distressing  her  with  fears  for  their  safety,  and 
thereby  to  coerce  her  to  return  to  his  abode.  She  alleges 
that  the  children  are  properly  cared  and  provided  for  by 
her;  that  it  is  their  desire  and  for  their  welfare  to  remain 
with  her,  and  she  prays  that  to  her  their  continued  custody 
may  be  decreed. 

The  appellant's  answer  to  the  return  denies  any  effort  by 
deception,  force  or  violence  to  regain  possession  of  the  chil- 
dren. He  avers  that  the  acts  with  which  he  is  charged 
with  respect  to  them,  are  greatly  exaggerated,  their  true 
character  being  mere  indiscretions  in  conduct  arising  out  of 
uncontrolled  affection  for  his  children;  or,  that  thej-  were 


In  People  v.  Humphreys,  21/,  Barb.  521,  the  marriage  took  place  in 
January,  1853,  a  female  child  was  born  in  October,  1855,  and  the  wife, 
without  the  husband's  consent,  left  him  in  April,  1856.  He  retained 
the  child.  In  April,  1856,  she  petitioned  for  the  child,  and  it  was 
delivered  to  her.  On  appeal,  it  appeared  that  although  the  husband 
had  been  inattentive,  and  often  used  coarse  and  vituperative  language 
to  her,  and  to  others  concerning  her,  yet  his  conduct  did  not  justify 
her  separation,  and  the  child  was  restored  to  him. 

In  Holmes's  Case,  19  How.  Pr.  329,  the  parties  were  married  in  1841, 
and  had  three  daughters.  The  husband,  in  August,  1859,  left  his  wile 
without  any  provision  and  removed  to  Illinois  with  all  the  children. 
the  only  grounds  of  his  desertion  being  that  she  was  irritable  and 
jealous  and  a  spiritualist;  the  latter  charge,  however,  she  denied  and 
substantiated  her  denial.  She  alleged  and  proved  that  he  was  a  spirit- 
ualist with  a  tendency  to  free  love,  and  traveled  and  held  public 
exhibitions  with  a  female  medium  of  similar  proclivities.  The  wife, 
on  habeas  corpus  in  Illinois,  obtained  the  youngest  child.  The  husband 
afterwards  made  overtures  to  his  wife  and  offered  to  provide  her  a 
home,  if  she  would  return,  but  she  refused,  not  believing  in  the  sin- 
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the  result  of  accident.  The  answer  admits  that  the  children 
are  so  young  that  they  require  the  attentions  of  the  mother, 
yet  he  insists  that  they  can  be  better  cared  for  at  his  home 
than  where  they  are. 

The  chancellor,  upon  the  pleadings  and  proofs,  decreed 
that  the  mother  retain  the  custody  of  both  children,  and 
from  that  decree  this  appeal  is  taken. 

The  jurisdiction  of  the  court  of  chancery  to  settle  and 
dispose  of  the  care  and  custody  of  infants,  through  a  pro- 
cedure like  this,  is  established.  The  parties,  in  their  litiga- 
tion, have,  by  their  pleadings  and  proofs,  presented  issues 
within  the  cognizance  of  that  court,  under  its  general  juris- 
diction as  public  guardian  of  the  rights  and  interests  of 
infants.  Such  jurisdiction  is  not,  by  the  use  of  the  writs  of 
habeas  corpus  to  bring  the  infants  into  court,  cut  down  and 
restricted  to  those  limits  which  outline  and  bound  a  strict 
proceeding  on  habeas  corpus.  The  writ  serves  a  purpose 
merely  ancillary  to  the  more  general  design  of  the  suit,  to 
secure  a  definite  disposition  of  them,  as  wards  of  the  court. 
Baird  v.  Baird,  4  C.  E.  Gr.  4,82. 

In  considering  the  grounds  which  should  have  weight  in 
deciding  controversies  of  this  character,  while  the  rights  of 
parents  will  not  be  disregarded  or  their  interests  overlooked, 


cerity  of  his  professions  and  promises.  The  eldest  child,  about  seven- 
teen years  old,  was  living  with  her  mother  from  choice,  and,  also,  the 
youngest,  about  eight,  and  the  second  one.  about  fourteen,  with  her 
father.  His  petition  to  have  the  eldest  and  youngest  children  given 
to  him,  was  denied. 

In  Price  v.  Price,  55  N.  Y.  656,  an  order  awarding  the  custody  of  a 
child,  twelve  years  old,  to  its  mother  on  a  divorce  obtained  by  her, 
was  considered  so  far  "  discretionary  "  that  it  was  not  appealable. 

In  Anonymous,  55  Ala.Jf.28,  a  wile  sought  a  divorce  from  her  husband, 
on  the  ground  of  cruelty,  and,  also,  sought  the  custody  of  her  daugh- 
ter, four  or  five  years  old,  the  only  issue  of  the  marriage.  The  divorce 
was  refused,  but  the  child  awarded  to  her. 

In  McKim  v.  McKim,  12  P.  I.  J}62,  10  Cent.  L.  J.  389,  21  Alb.  L.J. 
843,  the  marriage  was  celebrated  in  October,  1874,  and  the  parties 
lived  in  New  York  until  May  1875,  when  they  removed  to  Newport, 
where  their  daughter  was  born  in  August,  1875.  They  returned  to 
New  York,  in  January,  1876,  and  lived  there  until  May,  1877,  when 
the  wife,  with  their  child,  left  him,  and  afterwards  resided  with  her 
father   in    Newport.      No   legal  justification    for    her   desertion   was 
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the  court  will  not  be  controlled  in  its  decision  by  the  strict 
rights  of  either  party,  but  will  determine  the  question  of 
custody  mainly  upon  considerations  of  advantage  to  the 
infant;  the  cardinal  rule  of  action  governing  the  court 
being  regard  to  the  benefits  of  the  minor,  holding  its  welfare 
superior  to  the  claims  of  either  parent.  Schouler's  Bom. 
Bel.  339;  Baird  v.  Baird,  6  C.  E.  Gr.  384,. 

This  is  a  rule  in  courts  of  equity,  and  was  declared  and 
applied  in  this  court,  in  the  case  last  cited,  before  the  pass- 
age of  the  supplement  of  1871  to  the  act  concerning 
divorces.  In  this  respect,  that  act  introduces  no  new 
rule;  but  it  embodies  a  clear  declaration  of  the  legislative 
approval  of  that  which  the  court  had  adopted.  Under  it, 
in  controversies  between  parents  for  the  custody  of  their 
children,  there  can  exist  no  restraint  upon  the  mind  of  the 
court,  arising  out  of  the  superior  rights  of  the  father  at 
common  law,  but  all  legitimate  force  must  be  accorded  to 
those  considerations  which  touch  the  well-being  of  the  child. 

The  right  of  either  party  to  appeal  from  the  determina- 
tion of  the  chancellor,  is  also  established.  Baird  v.  Baird, 
4-  C.  E.  Gr.  4-81.  The  cause  is  before  us  in  proper  form, 
and,  however  delicate  or  unwelcome  the  task  may  be,  it 
must  be  decided.     From  every  point  of  view,  the  cause  has 


proved. — Held,  that  the  welfare  of  the  child,  a  delicate  female  four 
years  old,  required  that  she  should  remain  with  her  mother.  The 
court  cautioned  the  mother,  however,  against  any  attempt  to  alienate 
the  child's  affection  for  its  father. 

In  McShan  v.  McShan,  56  Miss.  J/,13,  the  parties  married  in  1871,  in 
Mississippi ;  soon  afterwards  they  removed  to  Arkansas,  and,  when 
one  child,  a  daughter,  was  about  two  and  a  half  years  old  and  his  wife 
enceinte  of  another,  the  husband  deserted  his  family,  taking  with  him 
all  the  money  his  wife  possessed.  She  returned  to  her  father's  house 
in  Mississippi,  and  several  months  after  the  second  child,  another 
daughter,  was  born,  he  also  returned,  and,  becoming  prosperous  in  his 
profession,  then  made  overtures  to  his  wife  to  return  to  his  house, 
which  she  rejected.  It  was  shown  that  he  was  a  reputable  physician, 
with  good  professional  prospects  and  of  moral  habits. — Held,  that  his 
petition,  on  habeas  corpus,  for  his  two  children  must  be  refused. 

In  Lusk  v.  Lusk,  28  Mo.  91,  t lie  parties  were  married  in  1847  ;  in  1850 
the  husband  went  to  California,  intending  to  return  in  two  years,  leav- 
ing his  wife  and  two  children  in  Missouri;  he  remained  absent  Until 
1857,  and  his  wife,  learning,  from  a  letter  received  in  1854,  that  he  was 
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given  to  every  member  of  this  court  an  unusual  degree  of 
anxiety  and  concern  in  its  decision.  It  has  its  source  in, 
and  is  the  present  product  of,  conjugal  difficulties  and  dis- 
cords existing  between  these  parties.  These  dissensions, 
through  want  of  mutual  forbearance  and  the  exercise  of  a 
spirit  of  forgiveness,  are  prolonged  to  a  degree  that  prom- 
ises permanent  desolation  to  a  home  that  was  once,  and 
might  still  be,  a  happy  one ;  and  that  bids  fair  to  entail  a 
heritage  of  humiliation  and  shame  upon  these  children, 
whose  happiness  and  welfare  both  parents  claim  to  be  striv- 
ing for. 

In  this  wrong  condition  of  things,  the  court  is  called 
upon  to  decide  upon  the  rival  claims  of  these  parents  to  the 
custody  of  their  common  offspring.  Much  of  the  argument 
addressed  to  the  court,  was  directed  to  a  discussion  of  the 
fitness  of  the  respective  parties  for  the  exercise  of  this  trust. 
The  facts  spread  before  us  for  our  guidance  were  drawn,  in 
a  large  measure,  from  testimony  taken  in  other  litigations 
between  the  parties,  much  of  it  exposing  to  view  the  pene- 
tralia of  their  connubial  life.  From  each  side  was  urged 
the  unfitness  of  the  other,  by  reason  of  the  conduct  of  each 
toward  the  other  from  the  beginning  of  their  domestic 
discord. 


dead,  married  again  in  1855:  on  the  husband's  return,  she  ceased 
cohabiting  with  her  second  husband.  On  her  petition  for  a  divorce 
from  her  first  husband,  on  the  ground  of  desertion,  and  his  cross-bill 
for  divorce  on  account  of  her  alleged  adultery  with  her  second  hus- 
band, the  court  granted  him  a  divorce,  and  gave  him  the  custody  of 
the  children.  On  appeal, — Held,  that,  although  the  divorce  was  good, 
yet  the  children  must  be  restored  to  their  mother. 

In  Messenger  v.  Messenger,  56  Mo.  329,  on  cross-petitions,  on  the 
ground  of  desertion,  a  divorce  was  granted  to  the  husband,  but  the  two 
children,  apparently  about  eight  and  six  years  old,  were  ordered  to  be 
left  with  the  mother. 

In  Hewitt's  Case,  11  Rich.  326,  the  wife,  without  justification,  aban- 
doned her  husband,  leaving  with  him  their  son,  about  seven  months 
old.  <m  her  petition  to  obtain  his  delivery  to  her, — Held,  that, 
although  her  own  character  was  excellent,  yet,  as  she  had  established 
none  of  her  charges  of  unfitness  against  her  husband,  he  must  retain 
the  child. 

In  Com.  v.  Demott,  64  Pa.  St.  305,  note,  a  wife,  shown  to  be  high-tem- 
pered  and   violent  when  aggravated  by  her  husband,  deserted    him, 
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It  is  quite  evident  that,  if  the  present  disposal  of  these 
children  were  made  to  depend  upon  our  determination  as  to 
which  of  these  parties  is  most  at  fault  in  their  general  con- 
troversy, it  might  be  difficult  to  decide.  Neither  can  be 
said  to  be  entirely  free  from  fault  with  respect  to  the  other. 
The  separation  of  the  wife  from  her  husband,  and  carrying 
with  her  his  children,  prolonged  as  such  separation  has 
been,  stands  adjudicated  as  being  without  sufficient  legal 
justification.  She  still  continues  apart,  and  withdraws  her 
children  to  another  household,  where,  indeed,  their  material 
wants  may  be  cared  for  and  supplied,  but  where  they,  in 
their  young  years,  are  likely  to  lose  their  affection  for  their 
father,  if  not  to  learn  to  look  upon  him  with  dislike  or  even 
dread.  She  has  made  no  tender  of  advances  toward  accom- 
modation, nor  manifested,  so  far  as  appears,  any  willingness 
to  meet  the  offers  and  overtures  of  her  husband  for  recon- 
ciliation, when,  perhaps,  a  kindly  word  from  her  might 
restore  unity  and  happiness  to  this  now  deserted  home. 
She  exposes  herself  to  the  inevitable  certainty  of  hearing 
dispraise  of  her  husband  and  the  father  of  her  children, 
when,  for  her  and  their  real  interests,  his  honor  and  good 
name  should  still  be  as  dear  to  her  as  her  own. 

On  the  other  hand,  the  first  fault  that  caused  this  wife  to 


taking  with  her  their  daughter,  five  years  and  three  months  old. — 
Held,  that  she  was  not  so  incapable  of  taking  care  of  the  child  that  it 
must  be  delivered  to  its  father. 

In  Carr  v.  Carr,  22  Gratt.  16S,  a  divorce  was  granted  to  a  husband  for 
his  wife's  desertion,  although  she  had  been  driven  thereto  by  his  con- 
duct, which  was  rude,  petulant  and  penurious. — Held,  that  their  child, 
although  a  female,  and  only  three  years  old,  must  be  restored  to  the 
father. 

In  Welch  v.  Welch,  33  Wis.  534,  a  wife  obtained  a  divorce  in  1861  for 
her  husband's  desertion,  and  also  the  custody  of  their  son,  about  a 
year  old.  Both  parents  afterwards  married  again.  In  1872  the  father 
obtained  an  order  transferring  the  boy,  then  fourteen  years  old,  to 
him,  upon  his  establishing  to  the  satisfaction  of  the  court  his  ability 
and  desire  to  provide  maintenance  and  education  suitable  to  the  boy's 
condition  and  prospects  in  life. 

In  Foster  v.  Redfield,  50  Vt.  285,  on  the  ground  that  a  petition  for 
divorce  involves  not  only  the  interests  of  the  immediate  parties 
thereto,  but  also  those  of  their  children  and  of  the  public,  a  court, 
after  hearing  a  petition  brought  by  the  mother  of  two  young  children 
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leave  her  husband,  was  his;  and  this  court,  in  refusing  to 
support  a  decree  of  separation,  did  so,  not  upon  the  ground 
that  the  causes  of  complaint  against  him  were  untrue,  or 
not  of  such  a  character  as  to  plead  loudly  in  excuse  of  the 
wife's  withdrawal  from  his  home  and  society,  but  because 
they  Lad  faith  in  his  expressions  of  regret  for  the  past,  and 
believed,  on  the  strength  of  his  promises,  that  she  could, 
with  entire  security,  return  to  companionship  with  him.  It 
was  not  imagined  for  a  moment  that  the  affection  for  his 
wife  and  children,  which  he  so  strongly  avowed,  could  ever 
permit  him  to  resort  to  either  violence  or  unfair  stratagem, 
to  restore  the  family  unity.  His  desire  for  their  return  to 
him,  unfeigned  as  I  believe  it  was,  resulted  in  acts  on  his 
part  bearing  a  hostile  appearance,  and  which  were  far  more 
likely  to  create  distrust  and  alarm  in  the  minds  of  both  wife 
and  children,  than  to  awaken  dormant  affection  or  inspire 
confidence  in  the  sincerity  of  his  promises  and  professions. 
II is  is  the  stronger  nature,  and,  however  ready  others  might 
be,  in  view  of  his  trj'ing  situation,  to  look  with  forbearance 
on  bis  attempts  to  possess  himself  of  his  children  by  force, 
ir  was  most  natural  for  his  wife  to  regard  them  (as  in  her 
return  to  the  writ  she  seems  to  do),  not  as  the  outgrowth  of 
affection  for  his  children,  but  as  the  assertion  of  a  mastery, 
and  designed  to  coerce  her  to  his  wishes.  It  was  unwise  to 
forget  that  the  authority  which  a  husband,  as  head  of  the 
household,  is  permitted  to  wield,  has,  in  the  consideration 


for  a  divorce,  founded  on  her  husband's  intolerable  cruelty  and  refusal 
to  support  her.  declined  to  grant  the  divorce,  and,  of  its  own  motion, 
continued  the  cast-,  with  a  view  to  a  reconciliation  of  the  parents,  and 
i he  probable  better  bupport  and  education  of  the  children,  and  a 
higher  court  refused  to  interfere  by  procedendo.  See  Baugh  v.  Baugh, 
;;  Mich.  59. 

In  Cha  idler  v.  Chandler,  2.'t  Mich.  176,  a  decree  of  divorce,  granted  in 
August,  18158.  on  account  of  the  husband's  extreme  cruelty,  awarded 
the  child  i  a  hoy)  then  about  two  and  a  half  years  old,  to  its  mother. 
In  January,  1871,  the  father's  petition  for  the  custody  of  the  boy,  no 
change  appearing  in  the  citeumstances  existing  when  the  former 
decree  was  made,  was  denied. 

In  Scoggins  v.  Scoggins,  SO  N.  C.  318,  on  a  wife's  petition  alleging 
cruelty,  and  that   her  husband  was   trying  to  dispose  of  his  property, 
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of  human  aud  divine  law,  its  better  title  in  the  confidence 
and  affection  which  repose  it  in  his  hands,  and  that  when  it  is 
asserted  by  force,  the  right  is  exposed  to  question.  He 
wields,  as  such  head,  a  scepter  of  peace,  and  not  of  passion 
and  conflict;  swayed  in  mildness,  it  is  far  less  likely  to 
break  in  his  grasp  than  when  brandished  in  power  and 
strife. 

The  faults  thus  attributed  to  these  litigants,  and  urged 
upon  the  court  by  the  opposite  sides,  as  elements  to  be  con- 
sidered in  reaching  a  decision,  unfortunate  as  they  are  in 
their  results  upon  their  own  lives  and  prospects  of  future 
happiness,  are  not  of  a  nature  to  affect  the  moral  fitness  of 
either  of  these  parents  to  have  the  control  of  the  children. 
The  character  of  the  father,  in  his  other  relations,  appears 
to  be  that  of  a  sober,  moral  and  industrious  man,  and  he 
has  pecuniary  ability  amply  to  provide  for  his  children. 
Nothing  is  alleged  or  hinted  against  the  moral  character  of 
the  mother;  it  is  conceded  that  she  is  a  suitable  person  for 
the  trust,  and  that  she  has  done  ami  is  doing  everything  for 
the  care  and  comfort  of  the  children  that  one  parent  can 
do.  The  chancellor  adjudged  rightly  in  placing  their  claims 
upon  an  equality  ;  either  is  suitable  for  the  trust,  and  the 
welfare  of  the  children  remains  the  sole  criterion  for  deter- 
mination. 

The  true  interests  of  these  children  unquestionably  call 
for  the  united  care  of  both  their  parents,  but  as  in  the  pos- 


itive the  state  and  abandon  her.  alimony  was  granted,  and  the  custody 
of  the  three  youngest  children,  who  were  girls,  given  to  the  mother, 
and  the  oldest,  a  boy,  to  the  father.  The  ages  of  the  children  are 
not  stated  in  the  case. 

In  Bennett  v.  Bennett,  1^3  Conn.  313,  the  mother  of  two  daughters,  aged 
five  and  nine  years,  after  living  with  her  husband  at  irregular  times 
lor  several  years,  went  to  live  with  her  parents,  because  of  her  hus- 
band's inability  to  obtain  employment,  or  provide  for  her.  On  her 
petition,  alleging  desertion,  a  divorce  was  denied,  and  the  custody  of 
the  children  given  to  the  father,  who  was  of  good  moral  character  and 
attached  to  them,  and  although  he  was  unsuccessful  in  business,  yet 
his  mother  and  sister  were  cultured  persons  of  the  highest  character, 
morally  and  socially,  and  able,  pecuniarily,  and  willing  to  assume  to 
support  and  educate  the  children. — Rep. 
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ture  which  they  have  assumed,  and  still  maintain  toward 
each  other,  this  cannot  be  had,  I  am  of  opinion  that  the 
chancellor,  in  deciding  to  leave  them  for  the  present  where 
they  are,  is  as  nearly  right,  under  all  the  circumstances,  as 
it  is  possible  to  be.  In  view  of  their  tender  years,  a  mother's 
care  seems  to  be  necessary  to  both ;  this  is  conceded  by  the 
appellant's  answer.  It  is  certainly  so  as  to  the  daughter, 
and  they  are  receiving  the  kindest  maternal  care  at  her 
hands.  Their  reasonable  wants  are  supplied,  clothing  and 
food  are  furnished,  and  the  advantages  of  good  schools 
afforded  them. 

That  the  children  desire  to  remain  with,  the  mother, 
although  not  an  infallible  test  of  what  will  best  conduce  to 
their  true  happiness,  is,  nevertheless,  a  circumstance  entitled 
to  the  court's  consideration.  I  also  think  it  is  very  desira- 
ble that  these  children  should  be  kept  together  in  personal 
association,  until  other  and  more  important  considerations 
shall  render  a  separation  necessary.  It  is  neither  shown  in 
the  case,  nor  averred,  that  any  influence  is  exerted  over 
these  children  by  the  mother,  or  others  -about  them,  to 
prejudice  their  minds  against  their  father.  The  fear  that 
this  may  be  so,  introduces  one  of  the  most  troublesome  ele- 
ments in  this  case.  One  of  the  objects  of  the  law  is  to 
foster  and  encourage  mutual  affection  between  parent  and 
child.  An  important  purpose  of  education  is  to  train  chil- 
dren to  the  cultivation  of  filial  affection  and  confidence,  and, 
until  it  otherwise  appears,  we  must  rely  upon  the  good 
sense  and  justice  of  the  respondent,  that  she  will  not,  in 
this  respect,  abuse  the  trust  reposed  in  her,  or  permit  those 
in  whose  society  these  children  are,  by  act  or  word,  to  alien- 
ate their  affections  from  their  father. 

The  decree  settles  the  present  status  only  of  these  chil- 
dren, and  it  invites  the  father  to  seek  such  terms  of  access 
to  them  as  may  be  reasonable  in  the  judgment  of  the  chan- 
cellor. Of  these  he  may  avail  himself  if  he  desires  to  visit 
them.  Were  the  son  of  an  age  and  condition  of  health  to 
enter    upon   a  course  of   business   training,  I  should   have 
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regarded  it  as  promotive  of  his  interests  to  be  placed  under 
the  charge  of  his  father.  He  is,  however,  of  delicate  con- 
stitution, and  too  young,  as  I  think,  to  have  his  mind  so 
directed  now;  yet,  the  time  must  soon  come  when  the  inter- 
ests of  the  son  will  require  that  he  have  the  aid  and  guiding 
hand  of  some  proper  person  in  fitting  him  for  and  directing 
him  in  a  suitable  business  pursuit;  and  this  duty  no  one 
can  so  well  perform  as  a  father  who  has  experience  and  pos- 
sesses, or  is  worthy  of,  the  affection  and  confidence  of  his 
child.  This  father,  by  his  own  business  success,  has  given 
the  best  evidence  of  his  ability  and  qualification  for  the  dis- 
charge of  this  duty.  This  office  belongs  to  him  as  a  right 
as  well  as  a  duty.  He  has  done  nothing,  that  I  can  perceive, 
to  forfeit  his  right  to  such  control,  and  when  the  son  arrives 
at  a  proper  age,  if  this  unfortunate  separation  continues,  it 
will  be  difficult,  upon  any  reason  that  now  appears,  to  offer 
effectual  resistance  to  his  just  demand  to  resume  the  sole 
custody  of  the  son.  No  one  can  be  a  safer  guide  in  this 
respect  than  a  prudent  father;  no  one  is  likely  to  feel  a 
stronger  interest  in  the  future  of  his  boy  than  he;  and  this 
father  would  be  unnatural  in  his  feelings  and  affections,  to 
a  degree  not  proved  by  anything  in  this  case,  if  he  did  not 
fully  equal  all  others  in  the  desire  for  the  success  and  pros- 
perity in  life  of  this  his  only  son.  For  the  present,  how- 
ever, I  think  the  children  should  remain  with  the  mother, 
and  I  shall  vote  to  affirm. 

Dixon,  J.  (dissenting). 

As  I  am  so  unfortunate  as  to  differ  with  my  brethren  in 
regard  to  the  proper  result  of  this  cause,  I- take  the  liberty 
of  stating  the  grounds  of  my  dissent. 

Upon  a  bill  filed  by  this  respondent  for  divorce  a  mensa 
et  thoro,  because  of  cruelty,  this  court,  in  June,  1876  {12  C. 
E.  Gr.  579),  decreed  that  she  was  not  entitled  to  such 
divorce.  The  misconduct  other  husband,  then  complained 
of  by  her,  seemed  to  the  court  to  be  exceptionable,  and  to 
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have  grown  out  of  a  temporary  bodily  ailment  of  the  wife, 
aggravated  by  her  nervous  and  rather  delicate  constitution  ; 
and,  "looking  at  the  history  of  the  married  life  of  these 
parties,  the  affection  this  husband  has  always  manifested  for 
his  wife,  and  his  repentance  for  his  misconduct,"  the  court 
concluded  that  there  was  no  reasonable  ground  to  apprehend 
any  further  transgressions. 

Upon  the  making  of  that  decree,  it  became  the  legal  duty 
of  the  respondent  to  return  with  her  children  to  the  home 
which  she  had  left,  and  to  replace  herself  by  the  side  of 
him  to  whom  she  had  promised  to  cleave  so  long  as  they 
both  should  live.  Ever  since  her  departure,  up  to  the  pres- 
ent time,  that  home  has  been  kept  ready  to  receive  her,  and 
touching  entreaties  from  her  husband  have  again  and  again 
besought  her  reconciliation.  But  hitherto  she  has  disre- 
garded this  legal  and  sacred  duty,  and  has,  without  lawful 
cause,  withheld  from  this  petitioner  the  society  of  wife  and 
children,  to  which  he  was  entitled.  This  is,  I  think,  mis- 
conduct on  her  part,  such  misconduct  as  prevents  her  from 
establishing  upon  the  statute,  an}-  claim  to  equality  of  right 
with  her  husband  for  the  possession  of  her  children.  To 
hold  the  contrary  is  to  put  an  end  to  the  long-conceded 
right  of  the  husband  to  be  the  head  of  his  family.  If  a  wife 
may,  in  the  absence  of  legal  justification,  remove  herself 
and  her  children  from  their  father's  domicile,  and  fix  their 
residence  in  a  place  where  he  may  not  abide,  and  still  stand 
before  the  law  upon  an  equal  footing  with  him  as  to  their 
custody,  then  is  the  headship  of  the  husband  and  father  no 
longer  legally  recognized.  In  my  judgment  that  conclusion 
should  not  yet  be  reached,  and  this  controversy  should  be 
decided  upon  the  principle  that  the  father  is  entitled  to  have 
his  children,  unless  their  welfare  requires  that  they  should 
be  otherwise  disposed  of. 

But,  waiving  any  question  of  superior  right,  I  proceed  to 
consider  whether  the  happiness  and  welfare  of  these  chil- 
dren are  the  more  likely  to  be  promoted  in  the  custody  of 
the   mother  or  of  the   father.     And   by  happiness  I  do  not 
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mean  the  pleasure  of  remaining  with  the  parent  whom  they 
love,  as  compared  with  the  temporary  pain  of  separation 
from  her,  but  I  mean  that  more  permanent  enjoyment  of 
life  which  attends  upon  and  is  almost  identical  with  welfare. 

As  to  the  girl,  I  agree  that,  for  the  present,  she  ought  to 
remain  with  her  mother. 

The  boy  is  now  over  eleven  years  old,  not,  perhaps,  robust, 
but  of  average  healthfulness,  and,  as  his  aunt  says,  "  seems 
to  be  very  smart,  reads  very  nicely,  ciphers  and  writes  very 
nicely,  better  than  most  children  of  his  age."  He  has  there- 
fore reached  or  is  close  upon  that  stage  of  life  when  the  care 
and  nurture  of  a  mother  are  less  indispensable  than  the 
authority  and  control  of  a  father.  It  will  soon  be  proper  to 
determine  what  occupation  shall  engage  his  manhood,  and 
to  guide  his  youth  with  that  end  in  view. 

The  petitioner  is  a  mechanic  and  tradesman;  a  person  of 
at  least  ordinary  education  and  intelligence,  of  sobriety, 
industry  and  probity,  of  an  affectionate  disposition,  and 
having  a  respectable  place  in  society.  By  prudent  man- 
agement, he  has  accumulated  a  moderate  fortune,  which 
supports  a  well-established  business  in  Jersey  City,  and  out 
of  which  he  provided,  and  is  able  to  provide,  for  his  family  a 
good  home  with  every  reasonable  comfort.  He,  therefore, 
possesses  those  qualities  of  mind  and  heart  which  are  likely, 
under  favoring  conditions,  to  center  his  affections  upon  this 
only  son,  and  those  habits  of  thinking  and  living  which  are 
calculated  to  make  him  a  safe  guardian  for  his  boy.  He 
has,  also,  the  means  of  educating  his  son,  and  of  establish- 
ing him  either  in  his  own  business,  or  in  some  other  useful 
calling.  Under  his  control,  this  child  will  enjoy  far  better 
opportunities  for  comfortable  success  than  are  afforded  to 
most  youths. 

The  respondent  is,  perhaps,  possessed  of  somewhat  more 
culture  than  her  husband,  and,  but  for  her  disregard  of 
wifely  duty,  I  would  have  no  difficulty  in  believing  that  she 
is  endowed  with  those  estimable  traits  which  are  so  common 
to  her  sex.     She  is  without  means  of  her  own.     Her  father, 
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with  whom  she  has  taken  up  her  abode,  is  a  raau  of  good 
character  and  standing,  but  rapidly  approaching  the  allotted 
limit  of  life.  Besides  the  respondent,  he  has  another  mar- 
ried daughter  with  children,  two  married  sons  with  chil- 
dren, and  an  unmarried  sou.  He  seems  to  have  no  settled 
trade  or  profession.  Mrs.  English  says :  "  He  was  at  one 
time  teaming  for  Droy's  oakum  factory,  carting  oakum,  and 
rope,  and  other  things.''"  At  present,  he  is  superintendent 
of  chemical  works.  His  pecuniary  resources  are  not  shown 
by  the  evidence,  but  enough  appears  to  justify  the  belief 
that,  among  all  the  objects  of  his  bounty,  this  grandson  will 
not  be  likely  to  receive  from  him  such  aid  and  advancement 
as  his  own  father  can  supply. 

This  statement  of  the  respective  positions  of  the  persons 
concerned,  drawn,  in  considerable  measure,  from  the  former 
opinion  of  this  court,  and  in  the  whole  warranted  by  the 
proofs,  strongly  inclines  me  to  the  judgment  that  this  boy's 
prospects  in  life  will  be  best  promoted  by  committing  him 
to  the  affection  and  control  of  his  father.  Nor  am  I 
unmindful  of  the  advantages  of  a  mother's  influence,  nor 
would  I  deprive  him  entirely  of  it.  For,  although  the  cus- 
tody of  this  son  should  be  given  to  the  petitioner,  yet,  in 
the  order  of  the  court,  provision  should  be  made  for  his 
being  a  frequent  visitor  to  his  mother's  residence,  and  thus, 
as  far  as  practicable,  her  proper  influence  may  be  retained. 

But  it  is  said  that,  in  a  few  years  hence,  the  court  may 
conclude  to  grant  what  the  petitioner  now  asks.  To  this 
delay,  however,  there  are  serious  objections.  The  evidence 
shows  that,  during  the  separation  of  these  parents,  the  love 
and  respect  of  the  children  for  their  father  have  cooled, 
and,  from  circumstances  not  necessary  to  be  discussed,  they 
have  imbibed  (to  use  the  respondent's  words)  "a  dread  and 
constant  fear  of  seizure  and  capture"  by  him.  A  continu- 
ance of  the  present  relations  cannot  but  intensity  these 
unhappy  sentiments,  and  soon  will  preclude  the  possibility 
of  the  petitioner's  instilling  into  the  mind  of  his  son  such 
filial  regard  as  alone  can  secure  to  the  son  the  lasting  affec- 
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tion  of  his  father.  Then,  too,  this  petitioner,  under  the 
advice  of  most  experienced  counsel,  has  suffered  the  depri- 
vation of  his  children  for  years,  awaiting  the  time  when,  as 
they  judged,  an  application  to  the  law  would  be  most  likely 
to  succeed.  At  their  permission,  and  with  much  anxiety, 
trouble  and  expense,  doubtless,  he  has  now  appealed  for 
relief,  only  to  learn  that  he  must  still  stand  alone  in  the 
world,  expecting  the  coming  of  a  day,  no  one  can  tell  when. 
If,  under  this  rebuff,  he  shall  withdraw  his  parental  desires 
and  shut  up  his  heart  to  selfishness,  wTho  shall  say  that  he 
is  worse  than  nature  has  made  many  men  ? 

"Even  here  I  will  put  off  my  hope,  and  keep  it 
No  longer  for  my  flatterer  ;  he  is  drowned 
Whom  thus  we  stray  to  find,  and  the  sea  mocks 
Our  frustrate  search  on  land.     Well,  let  him  go  1" 

Such  a  hazard  I  am  not  willing  to  incur. 

Nor  do  the  precedents  in  this  and  other  courts  warrant 
further  delay.  In  State,  Baird  pros.  v.  Baird,  6  C.  E. 
Gr.  384,  where,  as  here,  the  father  w7as  seeking  from  the 
mother  possession  of  his  children,  and  where,  having  regard 
to  the  best  interests  of  the  children,  he  certainly  stood  upon 
no  better  vantage  ground,  as  compared  with  his  wife's  posi- 
tion, than  does  this  petitioner  in  relation  to  this  respondent, 
this  court,  while  leaving  with  the  mother  two  boys  of  the 
age  of  five  and  eight  years,  gave  to  the  father  the  custody 
of  three  others,  ten,  twelve  and  fourteen  years  old.  A 
similar  disposition  of  still  younger  boys  was  made  in  Com. 
v.  Briggs,  16  Pick.  203,  and  State  v.  Paine,  4  Humph.  523. 
I  know  of  no  opposing  case. 

The  statute  of  our  state  contemplates  that,  as  a  rule,  a 
child  of  seven  years  should  be  with  its  father.  Thus  both 
the  legislature  and  the  courts  have  indicated  that  ordinarily 
the  welfare  of  a  boy  as  old  as  ten  years  will  be  best  sub- 
served under  his  father's  eye.  I  can  find  no  fact  in  the 
character  or  circumstances  of  any  of  these  parties  which 
should  make  this  case  an  exception  to  this  wise  and  natural 
rule.     And  if  it  be  for  the  arood  of  society  that  lands  and 
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chattels  shall  be  secured  to  us  under  uniform  laws  that  may 
be  known,  much  more  should  our  children — these  dearest 
possessions,  the  ornaments  of  middle  age  and  the  props  of 
declining  years — not  be  arbitrarily  torn  away. 

There  is  another  consideration  not  yet  adverted  to,  one, 
perhaps,  not  of  controlling  moment,  but,  nevertheless,  well 
worthy  to  be  remembered.  When,  four  years  ago,  this 
court  reversed  the  chancellor's  decree  for  the  legal  separa- 
tion of  these  parents,  it  was  hoped  that  they  would  be 
re-united.  The  father,  stripped  of  every  domestic  joy,  has 
earnestly  and  sincerely  sought  that  re-union.  It  is  even 
now  urged  against  him,  by  the  advisers  of  the  respondent, 
that  this  proceeding  aims  more  at  the  recovery  of  his  wife 
with  her  children  than  of  the  children  alone.  The  mother, 
crushing  out  her  wifely  love  under  a  sense  of  wrong  endured, 
consoled  for  what  she  has  given  up  by  the  society  of  her 
children  and  her  parents,  has  silently  resisted  her  husband's 
desires.  That  the  best  interests  of  these  children  depend 
upon  the  complete  rehabilitation  of  the  petitioner's  home,  is 
unmistakable.  If  this  boy  be  with  his  father,  and  this  girl 
be  with  her  mother,  both  dwelling  respectably  in  the  same 
city,  and  there  be,  as  there  ought,  frequent  visitation  on  the 
part  of  these  children  to  both  parents,  this  court's  purpose 
of  reconciliation  may  yet  be  accomplished.  What  the  hus- 
band alone  has  not  been  able  to  secure,  the  husband  and 
son  together  may  bring  to  pass — the  restoration  of  this 
respondent  to  a  full  sense  of  her  duty  as  a  wife  and  mother. 

The  decree  below,  as  to  the  son,  should  be  reversed. 

For  affirmance — Beasley,  C.  J.,  Depue,  Knapp,  Magie, 
Reed,  Scudder,  Van  Syckel,  Clement,  Dodd,  Green, 
Lathrop — 11. 

For  reversal — Dixon — 1. 


5  Stew.]  JUNE  TERM,  1880.  755 


National  Docks  R.  R.  Co.  v.  Central  R.  R.  Co. 


The    National    Docks    Railway    Company   and   others, 
appellants, 

v. 

The    Central    Railroad    Company    of    New   Jersey    and 
others,  respondents. 

1.  When  a  corporation  exists  de  facto,  the  court  of  chancery  cannot, 
at  the  instance  of  private  parties,  restrain  its  operations  upon  the 
ground  that  its  organization  is  not  de  jure.  In  such  case  the  proper 
remedy  is  by  quo  warranto,  or  information  in  the  nature  thereof,  insti- 
tuted by  the  attorney-general.  * 

2.  The  general  railroad  law,  in  respect  to  the  delegation  of  the 
power  of  eminent  domain  to  corporations  organized  under  it,  is  con- 
stitutional. 

3.  Railroads,  constructed  under  the  general  railroad  law,  become, 
ipso  facto,  public,  because  the  public  have  the  right  of  passage  thereon 
by  paying  reasonable  and  uniform  tolls,  and  that,  regardless  of  the 
motives  of  their  projectors  or  the  generality  of  their  probable  use. 

4.  The  general  railroad  law  authorizes  the  organization  of  a  company 
to  build  a  railway  wholly  within  one  city. 

5.  A  preliminary  injunction  should  not  be  granted,  when  the  right 
on  which  the  complainant  founds  his  claim,  is,  as  a  matter  of  law, 
unsettled. 


Upon  appeal  from  an  order  granting  a  preliminary  injunc- 
tion, reported  in  Central  R.  R.  Co.  v.  Penna.  R.  R.  Co.,  4 
Stew.  Eq.  475. 

Mr.  H.  C.  Pitney,  for  the  National  Docks  Railway  Corn- 
pan}-,  cited — 

State,  31.  £  E.  R.  R.  Co.  pros.  v.  Hudson  Tunnel  Co.,  9  Vr. 
548;  Tucker  v.  Freeholders,  Sax.  282;  Eden  on  In].,  *14;  2 
Story's  Eq.  Jur.  875;  Kerr  on  Inj.  *13.;  Smithurst  v.  Edmund*. 
1  McCart.  413;  Angel  v.  Smith,  9  Ves.  335;  Sutton  v.  Reese,  9 
Jur.  (N.  S.)  456;  Eylon  v.  D.  R.  £  C.  R.  Co.,  L.  R.  {6  Eq.) 
14;  Russell  v.  MA.  R.  Co.,  3  Mac  N.  £  G.  104;  Kerr  on  Fraud 
and  Mistake  42;  Perrine  v.  Farr,  2  Zab.  356;  Allen  v.  Stevens, 
49 
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o  Dutch.  509;  Coster  v.  Tide  Water  Company,  3  C.  E.  Gr.  66; 
State,  Atkinson  pros.  v.  Bishop,  10  Vr.  226;  Rugby  Charity  v. 
Merriweather ,  11  East  375,  n;  Bateman  v.  Black,  18  Q.  B. 
870;  Campbell  v.  Lang,  28  Eng.  L.  $>  Eq.  30;  People  v.  King- 
man, 24.  N.  Y.  560;  People  v.  Van  Alstyne,  3  Keyes  35;  Mills 
on  Em.  Dom.  §§  12,  13;  Shaver  v.  Starrett,  4,  Ohio  St.  498; 
Talbot  v.  Hudson,  16  Gray  4,17;  Edgewood  R.  R.  Co.'s  Appeal, 
79  Pa.  St.  257;  Munn  v.  Illinois,  94  U.  S.  S.  C.  113;  Rensse- 
laer Sc  Sar.  R.  R.  Co.  v.  Davis,  43  N.  Y.  137;  Black  v.  Del. 
£  Rar.  Co.,  9  C.  E.  Gr.  455;  Par.  £  D.  B.  R.  Canal  Co.  v. 
Del.  £  Rar.  Co.,  3  C.  E.  Gr.  546;  M.  <f  E.  R.  R.  Co.  v. 
Cen.  R.  R.  Co.,  2  Vr.  205,  213;  N.  Y.  Cen.  R.  R.  v.  Gas  Co., 
63  N.  Y.  326,  334;  Matter  of  Townsend,  39  N.  Y.  171;  Hay- 
ward  v.  Mayor  $c,  7  N.  Y.  325;  Cooley's  Const.  Dim.  p.  538; 
Field  on  Corp.  §  44O;  Buffalo  £  N.  Y.  R.  R.  v.  Brainard,  9 
N.  Y.  100;  Weir  v.  St.  Paid  R.  R.  18  Minn.  155;  Secombe 
v.  R.  R.  Co.,  23  Wall.  108;  People  v.  Smith,  21  N.  Y.  595. 

Mr.  I.  W.  Scudder,  for  Pennsylvania  Railroad  Company, 
cited — 

Nero  Central  Coal  Co.  v.  George's  Creek  Coal  $  Iron  Co.,  37 
Md.  539;  Hayes  v.  Risher,  32  Pa.  St.  169;  Bankhead  v. 
Brown,  25  Iowa  540  ;  Harvey  v.  Thomas,  10  Watts  (Pa.)  66  ; 
Messenger  v.  Penna.  R.  R.  Co.,  7  Vr.  4.IO,  8  Vr.  535; 
Hughes  v.  Chester  $  Holyhead  R.  Co.,  3  DeG.  F.  <f  J.  352; 
Mills  on  Em.  Dom.\  15;  W.  Va.  Trans.  Co.  v.  Oil  Co.,  5  W. 
Va.  382;  Clarke  v.  Blackmar,  4,7  N.  Y.  (2  Sickles)  156;  R. 
R.  Com'rs  v.  Portland  £  Oxford  Cen.  R.  R.  Co.,  63  Me. 
269;  New  England  Ex.  Co.  v.  Me.  Cen.  R.  R.  Co.,  57  Me. 
188;  2  Shelf  or  d  on  Railways  790;  Pierce  on  Am.  R.  R.  Law 
89;  Northern  R.  R.  Co.  v.  Miller,  10  Barb.  260;  Moore  v. 
Hudson  River  R.  R.  Co.,  12  Barb.  156;  Schenectady  $  Sara- 
toga Plank  Road  Co.  v.  Thatcher,  11  N.  Y.  102;  Meadow  Dam 
Co.  v.  Gray,  30  Me.  549;  Sparrow  v.  Evansville  §■  Crawford- 
shire  R.  R.  Co.  7  2nd.  369;  AW y- Gen.  v.  Stevens,  Sax.  371; 
Atty-Gen.  v.  Utica  Lis.  Co.,  2  Johns.  Ch.  375;  Att'y-Gen.  v. 
The  Bank  of  Niagara,  Hopkins  Ch.  4-09;  AW y- Gen.  v.  Earl 
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of  Clarendon,  17  Ves.  492;  Updegraffx.  Orans,  47  Pa.  St.  103; 
People  v.  Saratoga  $  Rennsselacr  R.  R.  Co.,  15  Wend.  128 ; 
N.  Y.  Elevated  R  R.  Co.  70  N.  Y.  327;  Ewing  v.  City  of  St. 
Louis,  5  Wall.  ( U.  S.  Siq>.  Ct.)  413;  M.  £  E.  R.  R.  Co.  v. 
Cen.  R.  R.  Co.,  2  Vr.  206;  State,  National  Railway  Co.  pros. 
v.  Easton  $>  Amboy  R.  R.  Co.,  7  Vr.  186;  State,  The  U.  N  J. 
R.  R.  $-  C.  Co.  pros.  v.  The  Com'rs  of  Railroad  Taxation,  8 
Vr.  2 40;  Worcester  v.  Norwich  §  Worcester  R.  R.  Co.,  109 
3Iass.  114;  State,  M.  $  E.  R.  R.  Co.  pros.  v.  Haight,  6  Vr. 
41;  State,  31.  $■  E.  R.  R.  Co.  pros.  v.  Hudson  Tunnel  $>  R. 
R.  Co.,  9  Vr.  548;  People  v.  Smith,  21  N.  Y.  598. 

Mr.  J.  D.  Bedle,  for  respondents,  cited — 

E.  £  D.  B.  R.  Co.  v.  D.  $  R.  C.  Co.,  3  C.  E.  Gr.  546, 
567;  Perm.  R.  R.  Co.  v.  Nat.  R.  R.  Co.,  8  C.  E.  Gr.  441;  Hill 
v.  Beach,  1  Beas.  31 ;  Booth  v.  Wonderly,  7  Vr.  251;  M.  $  E. 
R.  R.  Co.  v.  Sussex  R.  R.  Co.,  2  C.  E.  Gr.  543;  Long  Branch 
Com'rs  v.  W.  E.  R.  R.  Co.,  2  Stew.  Eg.  566;  A.  £  0.  R.  R.  Co., 
v.  SuWvant,  5  Ohio  St.  278;  D.  L.  £  W.  R.  Co.  v.  Erie  R. 
Co.,  6  C.  E.  Gr.  299;  Flower  v.  Lon.  B.  $>  S.  C  R.  Co.,  11 
Jur.  {N.  S.)  406;  Buf.  £  N.  Y.  R.  R.  v.  Brainard,  9  N.  Y. 
100 ;  Bos.  Water  Co.  v.  B.  <f  W.  R.  R.  Co.,  23  Pick.  360; 
Mills  o>i  Em.  Lorn.  §  84;  Ches.  C.  Co.  v.  Union  Bank,  4 
Cranch  C.  C.  75 ;  Bonaparte  Case,  Baldw.  C.  C.  221;  Jac. 
Law  Die,  tit.  Ad  Quod  Damnum;  Peter sdorfs  Abr.,  tit.  Ad 
Quod  Damnum;  Comeyn's  Dig.,  tit.  Ad  Quod  Damnum;  Viner's 
Abr.,  tit.  Ad  Quod  Damnum;  F.  N.  B.  221-5;  2  Burn's 
Jus.  Highw.  600;  State  v.  Crane,  7  Vr.  394;  Weir  v.  St.  Paul 
R.  R.,  18  Minn.  155  ;  Renns.  £  Sar.  R.  R.  v.  Davis,  4  Band 
145 ;   Chatham  Drainage  Case,  6  Vr.  504 ;   1  Redf.  Railw.  8. 

Mr.  Barker  Gummere,  for  respondents,  cited — 

Fink  v.  Bundle,  10  Beav.  318;  Rar.  $  Del.  Bay  R.  R.  Co. 
v.  Del.  £  Rar.  Can.  Co.,  3  C.  E.  Gr.  546;  Penna.  R.  R.  Co. 
v.  Nat.  R.  R.  Co.,  7  C.  E.  Gr.  44,  8  C.  E.  Gr.  441 ;  Osborne 
v.  Williams,  18  Ves.  379;  Battersby  v.  Smith,  3  Madd.  110; 
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Howard  v.  Earl  of  Shrewsbury,  L.  B.  (2  Ch.  App.)  760; 
Story's  Eq.  Juris.  §§  68,  71 ;  Hill  v.  Beach,  1  Beas.  31 ;  Slate 
v.  D.  L.  $>  W.B.B.,1  Vr.  4.73;  McGregor  v.  Erie  B.  B.,6 
Vr.  115  ;  Holbert  v.  St.  Louis  B.  B.,  45  Iowa  23;  AW y- Gen. 
v.  D.  $  B.  B.  B.  B.,  12  C.  E.  Gr.  631,  644;  M.  $  E.  B.  B. 
v.  C.  B.  B.,2  Vr.  205,  210;  North  Mo.  B.  B.  v.  Lackland, 
25  Mo.  515;  North  Mo.  B.  B.  v.  Gott,  25  Mo.  540;  Iron  B. 
B.  Co.  v.  Ironton,  19  Ohio  St.  299  ;  Memphis  Co.  v.  Memphis, 
4  Coldw.  419;  People  v.  Smith,  21  N.  Y.  595;  Matter  of 
Albany  St.,  11  Wend.  152;  Matter  of  Fowler,  53  N.  Y.  60; 
Backus  v.  Lebanon,  11  N.  H.  19 ;  Hannibal  v.  B.  B.  Co.,  4& 
Mo.  480 ;  Bankhead  v.  Brown,  25  Iowa  540 ;  C.  B.  $  T.  B. 
B.  v.  Lake,  71  111.  333 ;  Scudder  v.  Trenton  Falls  Co.,  Sax. 
694;  Bellona  Company's  Case,  3  Bland  44%  '>  Brown  v.  Beatty, 
34  Miss.  227 ;  Buffalo  B.  B.  v.  Ferris,  26  Tex.  588;  Bards- 
town  B.  B.  v.  Metcalfe,  4  31  etc.  200;  Giesy  v.  C.  W.  $c.  B. 
B.,  4  Ohio  St.  308;  Benn.  $>  S.  B.  B.  v.  Doris,  4,3  N.  Y.  137  ; 
Boston  W.  P  Co.  v.  B.  $>  W.  B.  B.,  23  Pick.  360,  395;  Ford 
v.  Chicago  B.  B.,  14  Wis.  617 ;  Sedgwick  on  Const.  Law  135 \ 
44%,  443 ;  Cooley  on  Const.  Lira.  *116,  *117,  *410~413  notes, 
*538 ;  Mills  on  Em.  Loin.  11;  Field  on  Corporations  440 ;  2 
Dillon  on  Municipal  Corporations  4-53;  1  Potter  on  Corporations 
162  ;  Tide  Water  Co.  v.  Coster,  3  C.  E.  Gr.  54,  63,  518;  Weir 
v.  St.  Paul  £c.  B.  B.,  18  Minn.  155  ;  Buffalo  B.  B.  v.  Brain- 
ard.  9  N.  Y.  100 ;  Drainage  along  Pequest,  12  Vr.  175 ;  6  Vr. 
504;  Paterson  v.  Society  §c,  4  Zab.  385 ;  D.  £  B.  Canal  v. 
B.  $D.  B.  B.  B.,1  C.  E.  Gr.  321;  State  v.  Morris  Pleas,  7 
Vr.  72 ;  Washington  Ins.  Co.  v.  Price,  Hopk.  Ch.  2 ;  Taylor 
v.  Commissioners,  105  Mass.  225 ;  Dimes  v.  Grand  J.  Canal, 
3  H.  of  L.  Cas.  759,  793;  Peck  v.  Freeholders,  Spen.  457, 
469,  4  Zab.  656,  657  ;  Schroeder  v.  Ehlers,  2  Vr.  44,  49  ;  State 
v.  Crane,  7  Vr.  394,  397. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J 

The  character  of  the  bill  filed  in  this  cause,  of  the  affi- 
davits  annexed   thereto,  and  of   those   presented    by   the 
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defendants,  is  fully  shown  in  the  opinion  of  the  chancellor 
{Jf.  Stew.  Eq.  Jfio),  and  need  not  be  here  restated. 

The  chancellor  granted  an  injunction,  in  accordance  with 
the  prayer  of  the  bill,  restraining  the  National  Docks  Rail- 
way Company  and  its  incorporators,  and  the  other  defend- 
ants, from  constructing  the  railroad  described  in  the  articles 
of  association  of  said  company,  across  an}'  of  the  lands  or 
tracks  of  the  Central  Railroad  Company,  and  from  taking 
and  condemning,  or  instituting  any  proceedings  to  take  and 
condemn,  any  of  said  lands  or  tracks,  or  to  acquire  the  right 
of  crossing  the  same  for  the  purpose  of  constructing  said 
railroad  across  the  same,  until  they  should  fully  answer  the 
bill,  and  the  court  should  make  other  order  to  the  contrary. 
This  injunction  virtually  stops  the  operation  of  the  National 
Docks  Railway  Company,  and,  if  made  perpetual,  would 
render  the  incorporation  nugatory. 

The  grounds  for  the  allowance  of  the  writ  are,  that  the 
corporators  are  mere  agents  of  the  National  Storage  Com- 
pany, and  the  moneys  which  they  have  paid  in  and  expect 
to  pay  in  upon  their  stock  subscriptions,  are  solely  the 
moneys  of  that  company,  and  that  the  road  is  designed  to 
be  only  the  means  of  providing  the  storage  company  with 
transportation  for  its  merchandise  from  the  line  of  the  New 
Jersey  Railroad,  across  the  Central  Railroad,  to  its  depots, 
and  hence  is  for  what  is  averred  to  be  a  private  purpose. 

These  reasons,  if  they  have  any  force,  go  directly  to  the 
legality  of  the  organization  of  the  railwa}7  company.  If 
they  should  prevent  the  exercise  by  the  company  of  the 
powers  which  the  general  railroad  law  confers  upon  corpo- 
rations created  under  it,  it  is  because  the  company  should 
not  have  been  created  in  the  mode  and  for  the  purposes 
in  and  for  which  it  has  been  organized,  and  should  be  dis- 
banded. It  is  not  denied  that  every  formal  requirement  of 
that  law  has  been  complied  with,  and  that,  to  all  external 
appearance,  this  company  is  a  corporation  by  virtue  of  its 
provisions,  but  it  is  claimed  that,  the  motives  and  purposes 
of  its  corporators  being  what  they  are,  they  have  usurped  a 
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corporate  existence  which  the  law  did  not  authorize  them 
to  assume,  and  hence,  while  they  may  retain  the  form,  they 
cannot  exercise  the  functions  of  a  corporation.  Not  because 
this  corporation  threatens  to  assail  any  rights  of  the  com- 
plainants, which,  if  lawfully  organized,  it  would  not  be  per- 
mitted to  invade,  but  because  it  is  a  corporation  de  facto 
merely,  and  not  de  jure,  does  the  chancellor  prevent  it  from 
doing  what  only  a  legal  corporation  may  do. 

An  inquiry  and  judgment  of  this  nature  are,  we  think, 
beyond  the  powers  of  the  court  of  chancery,  at  least  in  a 
suit  between  private  parties. 

Whenever  it  is  sought  to  impugn  the  legality  of  a  corpo- 
ration which  exists  under  the  forms  of  law,  the  remedy  is  by 
quo  warranto,  or  information  in  the  nature  thereof,  instituted 
by  the  attorney-general.  Said  Ashhurst  J.,  in  Rex  v.  Pas- 
more,  3  T.  R.  199  (£4-4)  :  "A  quo  warranto  is  necessary  where 
there  is  a  body  corporate  de  facto,  who  take  upon  themselves 
to  act  as  a  body  corporate,  but,  from  some  defect  in  their 
constitution,  they  cannot  legally  exercise  the  powers  they 
aifect  to  use."  And,  in  Rex  v.  Corporation  of  Carmarthen,  & 
Burr.  869,  it  was  asserted  by  Lord  Mansfield  and  Mr.  Justice 
Denison,  and  conceded  by  all  the  counsel,  "That  there  was 
no  instance  of  any  information  in  nature  of  a  quo  warranto 
being  brought  against  any  corporation,  as  a  corporation,  for 
an  usurpation  on  the  crown,  but  by  and  in  the  name  of  the 
attorney-general,  on  behalf  of  the  crown."  These  views  are 
approved  in  State  v.  Paterson  $  Hamburg  Turnpike  Co.,1  Zab.  9, 
and  are  maintained  and  applied  in  numerous  cases  cited  in 
the  text-books  on  this  subject.  We  think  they  are  accurate 
statements  of  the  law  applicable  to  the  case  in  hand. 

An  apposite  precedent  may  be  found  in  Attorney- General 
v.  Stevens,  Sax.  369,  where,  be  it  noted,  the  state's  officer 
was  the  informant.  There,  a  case  closely  resembling  the 
present  one  was  deemed  not  to  be  within  the  jurisdiction  of 
the  court  of  chancery.  The  object  of  the  information  was 
to  restrain  the  defendants,  who  professed  to  act  under  the 
authority  of  the  C.  and  A.  R.  R.  Company,  and  also  said 
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company,  from  erecting  a  bridge  over  South  river,  in  Mid- 
dlesex county.  The  first  ground  for  relief  was,  that  the 
company  had  no  legal  existence,  inasmuch  as  the  terms  of 
its  charter  had  not  been  complied  with;  and,  consequently, 
the  proceedings  of  the  company  were  void.  The  allegation 
was,  that  the  commissioners  to  receive  subscriptions  of 
stock  had  not  fairly  opened  the  books  to  the  public,  but 
had  subscribed  for  all  the  stock  themselves,  in  their  own 
names  and  the  names  of  a  few  of  their  friends.  Chancellor 
Vroom  said  :  "  The  object  appears  to  be  to  bring  before  the 
the  court  the  question,  whether  the  commissioners  acted  in 
compliance  with  the  law  and  in  good  faith.  It  is  proper  to 
inquire  how  far  this  court  will  undertake  to  look  into  these 
matters  thus  incidentally  brought  before  it,  and  decide  upon 
their  illegality  or  irregularity.  I  am  not  satisfied,  under 
existing  circumstances,  and  with  the  facts  before  me  dis- 
closed by  the  information  itself,  that  it  is  the  province  of 
this  court  to  interfere  in  the  manner  desired.  Here  is  a  set 
of  men  claiming  to  be  a  legally  incorporated  company  under 
the  act  of  the  legislature,  exercising  all  the  powers  and 
functions  of  a  corporation.  They  are  a  corporation  de  facto, 
if  not  de  jure.  Everything  necessary  to  constitute  them  a 
corporation  has  been  done,  colorably  at  least,  if  not  legally, 
and  I  do  not  feel  at  liberty,  in  this  incidental  way,  to  declare 
all  their  proceedings  void,  and  treat  them  as  a  body  having 
no  rights  or  powers.  It  has  been  seen  that  the  court  will 
not  do  this  where  a  corporation,  properly  organized,  has 
forfeited  its  privileges,  and  there  is  but  little  difference,  in 
principle,  between  the  two  cases.  In  both,  the  corporation 
is  actually  in  existence,  but  whether  legally  and  rightfully 
so,  is  the  question.  And  it  appears  to  me  that  if  the  court 
can  take  cognizance  of  the  matter  in  this  case,  it  must  in 
all  others  where  it  can  be  brought  up,  not  only  directly,  but 
incidentally.  The  corporation  is  now  organized,  and,  if 
acting  without,  authority,  is  liable  to  be  brought,  at  any  time, 
before  a  competent  tribunal,  in  a  mode  the  legality  of  which 
cannot,  as  I  apprehend,  be  questioned." 
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This  decision  was  rendered  half  a  centurj-  ago,  and  its 
propriety  has  never  hitherto  been  doubted.  It  correctly 
indicates  a  line  beyond  which  the  powers  of  the  court  of 
chancery  do  not  extend,  and  which  must  be  transgressed  if 
the  present  injunction  is  to  be  sustained  upon  the  reasons 
for  which  it  was  issued.  We  think,  therefore,  that  that 
court  cannot  deny  to  the  National  Docks  Railway  Com- 
pany the  powers  granted  by  the  general  railroad  law,  either 
because  the  money. to  be  used  for  carrying  on  its  works  has 
come,  or  is  designed  to  come,  from  improper  sources,  or 
because  the  chief  use  to  be  made  of  its  railroad  will  be  the 
transportation  of  the  merchandise  of  the  storage  company. 

Unless,  then,  other  reasons  exist  for  this  injunction,  it 
cannot  be  maintained.  And  several  others  are  pressed 
upon  our  attention. 

The  most  important  of  these  is,  that  the  general  railroad 
law  is  unconstitutional,  so  far  as  it  undertakes  to  invest 
corporations  created  under  it  with  the  power  of  eminent 
domain.  The  argument  presented  upon  this  point,  and 
elaborated  by  counsel  with  much  acumen,  was,  that  the 
legislature  must  determine  upon  the  necessity  of  an  enter- 
prise, before  private  property  can  be  condemned  for  its 
uses,  and  that  the  power  of  so  determining  cannot  be  dele- 
gated to  any  other  body,  a  fortiori,  to  a  body  interested  in 
the  enterprise;  that,  by  the  general  railroad  law,  the  legis- 
lature has  virtually  attempted  such  delegation,  by  enacting 
that,  whenever  the  requisite  number  of  incorporators  shall 
deem  it  for  their  interest  to  build  a  railroad  under  the  act, 
then  private  property  may  be  compulsorily  taken  therefor. 
When  this  proposition  is  narrowed,  as  counsel,  in  view  of 
the  uniform  legislation  of  this  state  and  all  others,  felt  con- 
st rained  to  narrow  it,  by  conceded  limitations,  it  claims 
that,  although  the  legislature  may  delegate  to  the  interested 
corporation  the  power  of  defining  the  route  of  its  road,  and 
so,  of  determining  whether  the  property  of  A.  or  of  B.  shall 
be  condemned,  yet  the  legislature  must  itself  fix,  at  least  in 
a  general  way,  the  termini  of  the  line — must  say,  for  example, 
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that  a  company  may  "  construct  a  canal  from  the  waters  of 
the  Delaware  river  to  the  waters  of  the  Raritan,"  before  the 
right  of  eminent  domain  can  be  conferred  upon  it.  When 
thus  reduced,  it  appears,  I  think,  to  be  of  not  much  import- 
ance to  private  interests  whether  the  proposition  be  main- 
tained or  overthrown.  If  all  the  lands  which  can  be 
traversed  by  a  canal  beginning  in  the  Delaware  river  and 
ending  in  the  Raritan  river,  may  be  submitted  to  the 
selection  of  an  interested  corporation  to  be  organized  and 
controlled  by  whosoever  shall  invest  their  means  in  the 
enterprise,  the  scope  of  legislative  power  is  not  materially 
widened  by  disregarding  any  such  barriers  as  this  rule  aims 
to  set  up.  If  the  right  to  select  within  so  large  and  unde- 
fined an  area  may  be  delegated,  no  principle  can  be  formu- 
lated which  will  exclude  any  portion  of  the  state.  The 
legislature  cannot,  with  propriety,  be  said  to  have  decided 
upon  the  necessity  of  a  canal  wherever,  from  the  Delaware 
to  the  Raritan,  the  company  ma)7  choose  to  construct  it,  in 
any  other  sense  than  it  may  to  have  decided  upon  the 
necessity  of  railroads,  wherever,  in  the  state,  capital  may 
be  willing  to  build  them.  The  difference  is  only  in  degree, 
not  in  essence. 

But,  in  truth,  the  whole  proposition  rests  upon  an 
unsound  basis.  It  is  not  indispensable  that  the  legislature 
shall  determine  that  any  given  enterprise  is  necessary  or 
proper,  before  putting  in  operation  the  power  of  eminent 
domain.  This  power  is  primarily  an  absolute  one,  and 
theoretically  exists  in  this  absolute  form  in  the  ultimate 
source  of  authority  in  every  organized  society.  In  the  con- 
stituted government  of  this  state,  the  right  of  exercising  it 
has  been  confided  to  the  legislature,  restricted  by  only  two 
conditions :  one,  that  compensation  shall  be  made  to  the 
owner  of  the  property  taken;  the  other,  that  the  use  for 
which  property  may  be  taken  shall  be  a  public  use.  In 
other  respects  it  is  without  limit.  Whether  the  purpose  to 
be  subserved   be  necessary  or  wise,  is  for  the  legislature 
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alone.  That  body,  also,  must  decide  when  or  under  what 
circumstances  the  occasion  for  its  exercise  arises;  but 
whether  the  legislature  will  await  the  actual  existence  of 
the  occasion,  before  determining  to  employ  its  prerogative, 
or  will  declare  in  advance  what  condition  of  things  shall 
furnish  the  exigency  for  its  agents  to  act,  is  a  question 
purely  for  legislative  discretion.  To  submit  the  control  of 
these  matters  to  others,  is  to  restrict  a  power  which,  in  these 
directions,  is  absolute.  The  courts  may  see  that  compensa- 
tion is  made,  that  the  use  is  public,  and  that  the  case  is  one 
wherein  the  legislature  has  indicated  its  will  that  the  power 
should  be  enforced,  but  beyond  that  the  judiciary  is  with- 
out authority.  If  it  be  averred  that  the  legislature  has 
acted  unreasonably  or  absurdly,  the  answer  is,  stet  voluntas 
pro  ratione. 

These  I  understand  to  be  the  sentiments  expressed  by 
every  writer  on  this  topic,  and  by  every  judge  in  this  state, 
whose  opinion  concerning  the  matter  is  recorded,  so  far  as 
they  have  come  to  my  notice;  and  I  refer  to  the  following 
authorities  collated  by  counsel :  Smith's  Com.  p.  467  §  313; 
Sedgwick  on  Const.  Law  44®J  Cooky's  Coiist.  Lira.  *538;  Mills 
Em.  Dom.  §  11;  Field  on  Corp.  §  4-4-0;  2  Dillon  on  Mun.  Corp. 
§  453;  1  Potter  on  Corp.  §  162;  Tide  Water  Co.  v.  Coster,  3 
C  E.  Gr.  518. 

If  the  question  were  res  nova,  I  can  see  ground,  in  pure 
reason,  for  contending  that  the  sovereign  cannot  delegate 
any  branch  of  this  prerogative  of  eminent  domain  to  non- 
political  agents,  any  more  than  it  can  so  delegate  its  power 
of  taxation  ;  but  that  position  being  now  plainly  untenable, 
in  view  of  the  constant  practice  of  legislatures  and  the  uni- 
form adjudications  of  courts,  there  remains  no  room,  in  my 
judgment,  to  doubt  the  constitutionality  of  such  provisions 
as  our  general  railroad  law  embodies  on  this  subject.  Their 
efficacy  has  been  already  twice  assumed,  if  not  adjudged,  in 
this  court.  State,  M.  £  E.  R.  R.  Co.  v.  Hudson  Tunnel  R. 
R.  Co.,  9  Vr.  548;  Hudson  Tunnel  Co.  v.  Attorney -General, 
12  C.  E.  Gr.  573. 
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But  it  is  next  insisted,  by  the  complainants,  that  the  road 
which  the  National  Docks  Railway  Company  intends  to 
construct  will  be  a  private  and  not  a  public  one,  and  to  estab- 
lish this  they  adduee  the  purposes  of  the  corporators.  But 
I  think  these  purposes  are  foreign  to  the  inquiry.  The 
character  of  the  road,  in  this  respect,  is  dependent,  not  on 
the  designs  of  its  projectors,  but  on  the  terms  of  the  law 
which  governs  it.  Said  Judge  Baldwin,  in  Bonaparte  v. 
C.  $  A.  R.  R.  Co.,  Bald.  C.  C.  205:  "A  road  or  canal 
constructed  by  the  public  or  a  corporation,  is  a  public  high- 
way for  the  public  benefit,  if  the  public  have  a  right  of 
passage  thereon  by  paying  a  reasonable,  stipulated,  uniform 
toll." 

Tested  by  this  criterion,  and  it  is  the  true  one,  there  can 
be  no  doubt  that  every  railroad  built  by  a  corporation 
organized  under  our  general  law,  becomes,  ipso  facto,  a  pub- 
lie  road.  The  first  section  of  the  act  designates  such  rail- 
roads as  being  "  for  public  use  in  the  conveyance  of  persons 
and  property,"  and  the  twenty-sixth  section  enacts  "  that 
every  such  corporation  shall  start  and  run  their  cars,  for  the 
transportation  of  passengers  and  property,  at  regular  times, 
to  be  fixed  by  public  notice;  and  shall  furnish  sufficient 
accommodations  for  the  transportation  of  all  such  passen- 
gers and  property  as  shall,  within  a  reasonable  time  pre- 
vious thereto,  be  offered  for  transportation  at  the  place  of 
starting  and  the  junction  of  other  railroads,  and  at  usual 
stopping-places  established  for  receiving  and  discharging 
way  passengers  and  freights  for  that  train ;  and  shall  take, 
transport  and  discharge  such  passengers  and  property  at, 
from  and  to  such  places,  on  the  due  payment  of  the  freight 
or  fare  legally  authorized  therefor."  The  fifteenth  section 
fixes  the  maximum  rate  for  such  charges.  These  provisions 
stamp  every  such  railroad  as  one  for  public  use,  and  legalize 
the  condemnation  of  private  property  therefor.  Whether 
the  motive  of  the  corporators  is  private  convenience,  and 
whether  the  actual  use  is  likely  to  be  general,  are  of  no 
more  importance  than  are  the   like  considerations  in   the 
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laying  out  of  what  are  called  private  roads.  It  is  the  right 
which  characterizes  the  enterprise,  and  that  is  public. 

Another  objection  raised  is,  that  the  general  railroad  law 
does  not  authorize  the  construction  of  a  railroad  which  shall 
lie  wholly  within  one  city,  as  will  the  railway  now  enjoined. 
But  upon  this  point  we  concur  in  the  opposite  views 
expressed  by  the  learned  vice-chancellor,  in  Long  Branch 
Com'rs  v.  West  End  R.  R.  Co.,  2  Stew,  Eg.  566.  If  we 
remember  that  the  evil  which  called  forth  this  enactment 
was  the  incessant  application  to  the  legislature  for  special 
charters  for  all  sorts  of  railroads,  it  will  plainly  appear  to  be 
our  duty  to  construe  it  liberally  with  respect  to  the  classes 
of  railroads  which  may  be  built  under  it;  and,  as  the  vice- 
chancellor  shows,  only  a  constrained  and  partial  interpre- 
tation could  lead  to  the  conclusion  of  the  complainants. 
We  find  no  reason  in  the  law  to  believe  that  the  legislature 
had  it  in  mind  to  exclude  this  class  of  railwa\-s. 

Upon  all  the  other  claims  of  the  complainants  we  desire 
to  add  nothing  to  the  adverse  opinion  of  the  court  below, 
except  that  a  point,  now  apparently  first  suggested,  may  be 
briefly  noticed.  It  is  said  the  injunction  should  be  retained 
until  the  defendants,  by  their  answer,  conclusively  show  in 
what  mode  they  intend  to  cross  the  complainants'  tracks,  to 
the  end  that  the  court  may  see  that  the  crossing  will  work 
no  inconvenience  to  the  complainants  which  can  be  reason- 
ably avoided;  and  we  are  referred  to  Flower  v.  L.  B.  $•  S. 
C.  Railway  Co.,  11  Jur.  (N.  S.)  4-06,  in  support  of  this  posi- 
tion. But  that  case  falls  far  short  of  this  effect.  There  the 
company  refused  to  disclose  the  purposes  for  which  they 
were  seeking  to  take  the  complainants'  lands,  saying, 
merely,  "  they  are  or  will  be  required  for  the  railway  and 
works  authorized  by  the  act,"  and  Vice-Chancellor  Kinders- 
ley  said  that  the  court  had  a  right  to  determine  whether  the 
land  was  bona  fide  required.  But  he  admitted  that  the  house 
of  lords,  in  Stockton  and  Darlington  R.  R.  Co.  v.  Brown,  9 
H.  of  L.  Cas.  24-6,  had  decided  that  when  the  purposes 
are  pointed  out  and  are  bona  fide,  the  purposes  of  the  act  or 


5  Stew.]  JUNE  TERM,  1880.  767 

National  Docks  R.  R.  Co.  v.  Central  R.  R.  Co. 

the  undertaking,  then  the  particular  land  which  shall  be 
taken  must  be  entirely  in  the  discretion  of  the  company. 
In  the  present  case  it  is  not  doubted  that  the  defendants' 
road  must  cross  the  complainants' ;  where  that  shall  be  done, 
the  defendant  corporation  will  determine  by  the  location  of 
its  route.  Any  attempt  to  take  the  complainants'  land  not 
necessary  for  such  crossing,  or  to  cross  in  a  manner  not 
authorized  by  law,  can  be  resisted  before  the  judicial  tribu- 
nal whose  aid  is  requisite  for  the  condemnation ;  and  if,  in 
the  use  of  the  crossing  so  made,  conflict  arises  between  the 
companies,  then  the  interposition  of  equity  may  be  invoked, 
according  to  the  principles  laid  down  in  D.  Ij.  $  W.  R.  R. 
Co.  v.  Erie  Railway  Co.,  6  C.  E.  Gr.  299.  But  at  present  no 
ground  for  equitable  interference  is  manifest. 

We  have  thus  dealt  with  the  matters  decided,  because 
they  are  presented  by  the  bill  of  complaint,  and  were  dis- 
cussed at  the  hearing;  but  if  we  had  been  inclined  to  a  dif- 
ferent opinion  on  many  of  the  points  involved,  we  still  would 
not  have  been  able  to  maintain  the  injunction,  for  most  of 
these  questions  are  questions  of  law,  which  certainly  have 
not  been  heretofore  settled  in  the  complainants'  favor;  and 
no  rule  of  equity  is  more  firmly  established  than  the  doc- 
trine that  a  complainant  is  not  in  a  position  to  ask  for  a 
preliminary  injunction,  when  the  right  on  which,  he  founds 
his  claim  is,  as  a  matter  of  law,  unsettled.  Citizens  Coach 
Co.  v.  Camden  H.  R.  R.  Co.,  2  Stew.  Eq.  299. 

The  injunction  should  be  dissolved. 

Injunction  unanimously  dissolved. 
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Caleb  S.  Green  and  others,  executors,  appellants, 

v. 
Emily  A.  Blackwell  and  others,  respondents. 

1.  One  cannot  appeal  from  a  decree  of  the  court  of  chancery  to 
this  court,  for  the  purpose  of  having  the  decree  affirmed.  He  must 
appear  to  be  aggrieved,  or  he  has  no  standing  here. 

2.  An  appellant,  who  complains  of  one  portion  of  a  decree  in  chan- 
cery, does  not  thereby  acquire  the  right  to  ask  for  the  affirmance  of 
other  and  independent  parts  of  the  decree  of  which  no  one  complains. 

3.  An  executor  or  trustee,  representing  the  interests  of  persons  who 
are  otherwise  unrepresented  in  the  cause,  is  entitled  to  appeal  from  a 
decree  which  injuriously  affects  those  interests. 

4.  Where  a  testator  bequeathed  one-third  of  the  residue  of  his  estate 
to  his  executors  as  trustees,  in  trust,  to  pay  the  net  income  and  interest 
thereof  to  his  daughter,  during  her  natural  life, — Held,  that  the  daugh- 
ter was  entitled  to  the  interest  which  accrued  from  the  date  of  the 
testator's  death. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Green  v.  Green,  3  Stew.  Eq.  451. 

Mr.  R.  W.  Parker  and  Mr.  C.  Parker,  for  appellants. 

Mr.  H.  C  Pitney,  for  Mrs.  Blackwell,  cited — 

Van  Blarcom  v.  Dager,  4  Stew.  Eq.  783-795;  1  Stock.  650; 
McCabe  v.  Emerson,  18  Pa.  St.  Ill;  Paterson  434;  Rev.  1821 
p.  702,  707;  Dickinson's  Practice  80;  Qrane  v.  DeCam-p,  7  C. 
E.  Gr.  614;  Sands  v.  Codwise,  4  Johns.  536;  Kelsey  v.  West- 
ern, 2  Comst.  505;  Clowes  v.  Dickinson,  8  Cow.  328;  Rawlins 
v.  Powell,  1  P.  Wms.  297;  Oldham  v.  Stonehouse,  3  Myl.  £ 
Or.  317;  Vernon  v.  Wright,  7  R.  L.  Cas.  45;  Watts  v.  Symes, 
1  DeG.  M.  $>  G.  240 ;  Sherwin  v.  Shakspear,  5  DeG-  M.  £ 
G.  522;    Consequa  v.  Fanning,  2  Johns.   Ch.  587 ;  Dale  v. 


Note. — No  brief  on  the  part  of  the  appellants  in  this  case  was  fur- 
nished to  the  reporter. — Rep. 
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Roosevelt,  6  Johns.  Ch.  256;  Ferguson  v.  Kimball,  3  Barb.  Ch. 
616;  Mapes  v.  Coffin,  5  Paige  296;  2  Smith's  Ch.  Pr.  41;  2 
Dan.  Ch.  Pr.  {4th  eel)  1492;  Palmer's  H.  L.  Pr.  11,  12,  30, 
73,  95,  98;  Deburgh  v.  Clark,  4  CI.  £  Fin.  562;  Beavan  v. 
Mornington,  8  H.  L.  Cas.  525;  2  Smith's  Ch.  Pr.  4.6;  2  Dan. 
Ch.  Pr.  (4th  ed.)  1496;  Countess  of  Bectire  v.  Hodgson,  10  H. 
L.  Cas.  656;  2  Bac.  Abr.  *133;  Hale's  Juris.  H  of  L;  Har- 
grave's  Introduction  to  Same;  McQueen's  H  L.  Pr.  ch.  1. 

Mr.  Kingman,  for  William  B.  Blackwell,  jun.,  infant 
respondent,  cited — 

Rev.  p.  125  §  114;  Peer  v.  Cookerow,  1  McCart.  361;  Angell 
on  him.  ch.  19  %  4>  Chandler  v.  Vilett,  2  Saund.  121  a,  note; 
Coryell  v.  Holcow.be,  1  Stock.  650-652;  Reid  v.  Vanderhuyden, 
5  Cow.  719;  Cuyler  v.  Moreland,  6  Paige  273;  Hone  v.  Van 
Shaick,  7  Paige  221;  Card  v.  Bird,  10  Paige  426;  Steele  v. 
White,  2  Paige  478;  Idley  v.  Boiuen,  11  Wend.  227;  Powell  on 
App.  Proc.  104;  Warner  v.  Grant  £  Kelly,  June  term,  1865, 
see  minutes  p.  463. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

The  bill  in  this  case  was  filed  by  the  executors  and 
trustees  under  the  will  of  Henry  W.  Green,  deceased,  for 
the  purpose  of  obtaining  judicial  construction  of  that  will 
as  to  their  duty  respecting  two  matters.  The  known  benefi- 
ciaries interested  were  the  testator's  widow,  his  daughter 
Mrs.  Blackwell,  and  her  husband  and  infant  son,  and  these 
persons  are  made  defendants.  The  grandson,  by  his  father 
as  guardian  ad  litem,  and  the  daughter  with  her  husband, 
filed  answers;  and  the  daughter,  in  her  answer,  "  for  the 
purpose,"  as  stated,  "of  avoiding  another  suit  to  obtain  her 
rights,  and  for  the  purpose  of  avoiding  delay,  and  the  saving 
of  expense  to  the  estate  of  the  said  Henry  W.  Green,"  asks 
the  court  to  instruct  the  complainants  as  to  their  duty, 
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under  the  will,  in  respect  to  the  interest  of  certain  funds 
held  in  trust.  Upon  the  questions  presented  by  the  bill, 
the  chancellor  decreed  in  harmony  with  the  views  of  the 
complainants,  and,  upon  the  point  suggested  by  the  answer 
of  the  daughter  find  her  husband,  he  decided  as  they  desired. 
The  complainants  thereupon  appealed,  and,  in  their  petition 
of  appeal,  prayed  that  the  decree,  in  the  particular  last 
mentioned,  might  be  reversed,  and  that,  upon  all  other 
matters  settled  by  the  decree,  directions  and  decree  might 
be  made  by  this  court,  in  order  that  the  appellants  might 
have  the  benefit  of  the  direction  and  final  decree  of  this 
court  in  the  discharge  of  their  duties  as  executors. 

In  their  answers  to  this  petition,  the  defendants  insist  that 
the  appellants  are  not  entitled  to  seek  the  decree  of  this 
court  in  affirmance  of  those  parts  of  the  decree  below 
relating  to  the  matters  set  up  in  the  bill,  and  as  to  which 
no  one  complains,  for  the  reason  that  our  jurisdiction  is 
altogether  appellate,  and  attaches  only  when  some  party 
complains  of  an  error  in  the  inferior  tribunal. 

For  the  support  of  this  contention  of  the  respondents,  it 
is  enough  to  revert  to  a  doctrine  already  authoritatively 
declared  by  this  court,  and  in  uniform  accordance  with 
which  our  practice  has  been.  In  Coryell  v.  Holcombe,  1  Stock. 
660,  Chancellor  Williamson,  delivering  the  opinion  of  this 
court,  said:  "  Without  defining  or  attempting  to  classify 
the  orders  of  the  court  of  chancery  which  may  and  may  not 
be  appealed  from,  it  is  certain  there  can  be  no  appeal  from 
an  order  by  which  a  party  is  not  aggrieved.  The  very 
object  of  the  appeal  is  to  redress  an  injury.  If  there  be  no 
injury  to  redress,  there  can  be  no  appeal ;  the  object  of  the 
appeal  cannot  be  attained;  it  cannot  be  what  it  is  intended — 
a  redress  for  an  injury."  From  this  it  follows  that  no  per- 
son can  appeal  for  the  purpose  of  having  a  decree  affirmed. 
The  appellant  must  seek  reversal  or  modification,  or  he 
cannot  occupy  the  position  of  one  aggrieved  and  asking 
redress,  and,  unless  he  does  this,  he  has  no  standing  here. 
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But  the  appellants  insist  that,  as  they  pray  a  reversal  of 
the  decree  so  far  as  it  accords  with  the  answer  of  Mr.  and 
Mrs.  Blackwell,  they  thereby  have  gained  a  standing  in 
court  and  a  right  to  secure  an  affirmance  of  the  decree  in 
other  respects.  But  this  claim  is  inadmissible.  It  is  our 
constant  practice  to.  refuse  to  hear  respondents  as  to  any 
portion  of  a  decree  not  complained  of  by  the  appellant. 
If  they  would  assail  the  decree  in  particulars  with  which 
the  appellant  is  satisfied,  they  must  themselves  become 
appellants,  and,  by  their  petition,  point  out  that  whereby 
the}-  are  aggrieved. 

Now,  if  we  will  not  hear  respondents  objecting,  we  can- 
not listen  to  appellants  supporting,  for  that  would  violate  the 
imperative  demand  of  justice,  audi  alteram  partem.  Hence, 
if  we  are  to  affirm,  it  must  be  done  without  hearing  and 
without  giving  the  parties  an  opportunity  to  be  heard, 
which  is,  also,  contrary  to  justice.  Moreover,  from  those 
parts  of  a  decree  with  which  one  side  is  content,  the  other 
side  is  ordinarily  entitled  to  appeal,  as  being  aggrieved. 
The  legislature  has  set  the  time  within  which  such  appeal 
must  be  taken,  hitherto  making  it  dependent,  not  upon  the 
appeals  of  others,  but  solely  upon  the  lapse  of  time  after 
decree  or  after  removal  of  disability.  If  we  should  affirm 
decrees  at  the  instance  of  appellants  not  aggrieved,  we 
would  be  overturning  these  legislative  provisions,  by  virtu- 
ally depriving  those  aggrieved  of  all  right  of  appeal,  unless 
they  made  their  appeal  before  the  hearing  upon  the  petition 
of  their  adversary.  However  convenient  a  law  requiring 
this  might  be,  it  is  not  within  our  province  to  adopt  it;  its 
enactment  pertains  to  another  branch  of  the  government. 

Respecting  those  portions  of  the  decree  as  to  which  the 
appellants  have  presented  no  complaint,  the  merits  must  be 
passed  sub  sileniio. 

Concerning  that  part  of  the  decree  made  in  pursuance  of 

the   answer  of  Mr.   and  Mrs.  Blackwell,  these  defendants 

insist  that  executors  and  trustees  under  a  will  have  no  right 

to  appeal  from  any  decree  which  the  chancellor  may  make 

50 
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as  to  the  construction  of  the  will,  in  a  cause  instituted  b}r 
them  for  the  purpose  of  having  the  will  construed  ;  that, 
having  thus  submitted  themselves  to  the  instructions  of  the 
court,  their  whole  duty  consists  in  carrying  out  those  instruc- 
tions as  given,  and  they  are  not  warranted  in  complaining 
against  them. 

Without  adverting  to  the  law  and  practice  of  other  juris- 
dictions, we  think  that,  under  the  statutes  and  constitution 
of  this  state,  the  right  of  appeal  is  conferred  by  language 
sufficiently  comprehensive  to  embrace,  in  some  circum- 
stances, such  executors  and  trustees.  By  the  fifty-ninth  sec- 
tion of  the  chancery  act  of  1799  (P.  L.  1799  p.  428),  it  was 
enacted  "  that,  afte,r  final  sentence  or  decree  hath  been  pro- 
nounced in  any  cause  or  suit  in  the  court  of  chancery,  any 
person  who  may  think  himself  aggrieved  by  any  interlocu- 
tory order,  or  by  any  final  decree  in  any  cause  or  suit  in 
chancery,  may  appeal  from  the  court  of  chancery  against 
such  order  or  decree  to  the  court  of  appeals  and  errors." 
By  a  supplement  to  that  act,  passed  February  29th,  1820 
(i?.  S.  p.  702),  this  section  was  repealed  and  the  following 
(section  13)  was  substituted  for  it:  "That  all  persons 
aggrieved  by  any  order  or  decree  of  the  court  of  chancery 
may  appeal  from  the  same,  or  any  part  thereof,  to  the  court 
of  appeals  and  errors."  The  constitution  of  1844  estab- 
lished this  court  in  its  present  form  as  a  "  court  of  errols 
and  appeals  in  the  last  resort  in  all  causes,  as  l^retofore"  and 
thus,  by  organic  law,  confirmed  the  right  of  appeal  as 
broadly  as  it  theretofore  had  existed  by  statute. 

This  right,  therefore,  belongs  to  every  person  in  a  legal 
sense  aggrieved.  JS"ow,  not  only  are  those  persons  so 
aggrieved,  whose  individual,  peculiar  rights  are  invaded, 
but,  also,  those  whose  representative  claims  are  assailed. 
Whoever  stands  in  a  cause  as  the  legal  representative  of 
interests  which  may  be  injuriously  affected  by  the  decree 
made,  is,  within  the  meaning  of  these  laws,  aggrieved,  and, 
therefore,  may  appeal.     The  form  of  the  suit  in  which  the 
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alleged  error  has  been  committed,  cannot  detract  from  the 
grievance,  and  so  cannot  impair  the  right  to  redress. 

It  is  onty  necessar}',  therefore,  to  ascertain  whether  the 
decree  complained  of  may  affect  rights  which  these  appel- 
lants represent  and  should  protect. 

The  testator  bequeathed  one-third  of  the  residue  of  his 
estate  to  the  appellants  as  trustees,  in  trust,  to  pay  the  net 
income  and  interest  thereof  to  his  daughter,  Mrs.  Blackwell, 
during  her  natural  life,  and,  after  her  death,  to  transfer  the 
principal  to  her  children,  testamentary  appointees  or  next 
of  kin,  according  to  the  mode  and  contingencies  mentioned 
in  the  will.  Mrs.  Blackwell's  claim  is,  that  the  interest 
accruing  upon  the  said  third,  from  the  date  of  the  testator's 
death,  belongs  to  her;  the  trustees  insist  that  the  interest 
from  that  date  for  one  year  became  a  part  of  the  corpus,  and 
only  the  interest  accruing  from  the  end  of  the  year  is  to  be 
paid  to  Mrs.  Blackwell.  The  contest  here,  therefore,  is 
between  the  claims  of  those  entitled  to  the  principal  and  of 
her  entitled  to  the  interest.  In  this  suit  Mrs.  Blackwell  is 
herself  a  party,  and  so  stands  for  her  own  rights;  but  of 
those  who  may  become  entitled  to  the  corpus,  many  possible 
claimants  are  not  personally  before  the  court,  either  because 
they  are  not  yet  in  esse,  or  are  not  designated.  Therefore, 
while  the  trustees  generally  represent  all  the  interests  of 
the  trust  here  and  now,  they  represent,  in  a  more  special 
sense,  and  are  bound  to  care  for,  the  rights  of  these  possible 
claimants,  who  otherwise  must  be  unheard.  On  their  behalf 
they  may  maintain  an  appeal  from  any  order  of  which  those 
cestuis  que  trust  could  complain. 

On  looking  into  the  merits  of  the  chancellor's  decree 
upon  this  point,  it  appears  clearly  to  be  right.  He  adjudged 
that  the  interest  accruing  from  the  testator's  death  should 
be  paid  to  Mrs.  Blackwell.  This  is  in  accordance  with  the 
decision  of  this  court  in  Van  Blarcom  v.  Dager,  4-  Stew.  JEq. 
783.     So  much  of  the  decree  should  therefore  be  affirmed, 

We  have  not  regarded  the  propriety  or  impropriety  of 
raising  by  answer  the  question  which  Mr.  and  Mrs.  Black- 
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well  injected  into  the  cause,  because  we  have  inferred  that 
the  parties  considered  this  answer  as  equivalent  to  a  cross- 
bill, since  the  matter  seemed  to  be  wholly  involved  in  the 
construction  of  the  will,  and  no  answer  or  evidence  could, 
presumably,  affect  it. 


Sarah  R.  Schenck,  appellant, 


Noah  S.  Hart,  respondent. 

1.  Complainant,  who  had  received  a  transfer  of  a  debtor's  property, 
with  intent  to  defraud  creditors,  and  had  transmitted  it,  with  like 
intent,  to  a  third  person,  who,  with  complainant's  consent,  had  trans- 
ferred a  portion  of  the  proceeds  of  the  sale  thereof  to  the  debtor's 
wife,  absolutely,  and  without  any  evidence  of  an  express  trust  in  favor 
of  the  debtor, — Held,  not  to  be  entitled  to  enforce  a  judgment  against 
the  debtor  upon  the  proceeds  thus  transferred,  or  upon  property  pur- 
chased by  her  with  such  proceeds. 

2.  Neither  party  to  a  transfer,  with  intent  to  defraud  creditors,  can 
impeach  the  transaction,  or  set  up  that  it  was  not  what  it  purported 
to  be. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Hart  v.  Schenck,  5  Stew.  Eq.  148. 

Mr.  B.  Gummere,  for  appellant,  cited — 

Ferraby  v.  Hobson,  2  Phill.  255,  258;  Glasscott  v.  Lang,  2 
Phill.  310,  322;  Price  v.  Berrington,  3  MacN.  £  G.  486, 
4,98-9;  Mac  G aire  v.  O'Reilly,  3  Jo.  #  Lat.  224;  Wilde  v. 
Gibson,  1  H.  L.  Cas.  605,  621-2;  Hickson  v.  Lombard,  L. 
R.  (1  H.  L.)  334,  336;  Eyre  v.  Potter,  15  How.  43;  Hoyt  v. 
Hoyt,  12  C.  E.  Gr.  399;  Doe  v.  Roberts,  2  B.  £  Aid.  367; 
Bateman  v.  Ramsay,  Sau.  $•  Scul.  459,  4^3;  Brackenbury  v. 
Brackenbury,  2  Jac.  $  W.  391,  393;  Nellis  v.  Clark,  4  Hill 
J$4,  426;  Smith  v.  Hobbs,  10  Me.  71,  76;  Norris  v.  Norris,  9 
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Dana  318;  Creath's  Adm'r  v.  Sims,  5  How.  192,  201,.;  3  Stock. 
551;  2  Beas.  357;  4  C  E.  Gr.  42. 


Mr.  J.  S.  Aitkin,  for  respondent,  cited — 

Chandler  v.  Herrick,  3  Stock.  lf,97;  Campion  v.  Kille,  1 
McCart.  232,  2  McCart.  4.76;  Brantingham  v.  Brantingham, 
1  Beas.  160 ;  Van  Sciver  v.  Bryan,  2  Beas.  4^4>  Mead  v. 
Combs,  11  C.  E.  Gr.  173;  Marsh  v.  Mitchell,  11  C.  E.  Gr. 
499,  12  C.  E.  Gr.  631;  3  Stock.  551;  Lokerson  v.  Stillwell,  2 
Beas.  357;  Eyre  v.  Eyre,  4  C.  E.  Gr.  42. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J. 

The  bill  in  this  cause  was  filed  by  Noah  S.  Hart  against 
his  sister  Sarah  R.  Schenck,  John  G.  Schenck,  her  husband, 
and  Abraham  B.  Randolph,  trustee.  It  sets  out  a  judgment, 
entered  in  the  supreme  court  of  this  state,  on  June  6th, 
1876,  in  favor  of  Noah  S.  Hart  against  John  G.  Schenck,  for 
$2,488.21,  damages  and  costs,  founded  on  a  promissory  note 
for  $1,600,  given  by  said  Schenck  to  said  Hart,  on  a  settle- 
ment between  them  alleged  to  have  been  made  January 
80th,  1869.  The  note  was  dated  on  that  date,  and  was  pay- 
able, with  interest,  on  March  1st,  1871. 

The  bill  further  alleges  that,  about  March  6th,  1872,  John 
G.  Schenck  purchased  certain  real  estate,  situated  at  Belvi- 
dere,  and  particularly  described  in  the  bill,  and  paid  all  the 
consideration  that  was  paid  therefor,  and  that  he  took  the 
conveyance  thereof  in  the  name  of  his  wife,  Sarah  R. 
Schenck.  It  asserts  that  John  G.  Schenck  has  no  other 
property  out  of  which  complainant's  judgment  could  be 
made.  It  charges  that  t.he  deed  of  the  property  was  made 
to  Mrs.  Schenck,  in  order  to  prevent  the  collection  of  com- 
plainant's claim  against  her  husband,  and  it  prays  that  com- 
plainant's judgment  may  be  declared  to  be  a  lien  on  the 
Belvidere  property,  and  that  that  property  may  be  decreed 
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to  be  liable  to  the  payment  of  his  judgment  debt  and  be 
sold  therefor. 

Abraham  B.  Randolph  was  made  a  defendant,  because  it 
was  alleged  that  John  G.  Schenck  hud  made  a  conveyance 
of  the  Belvidere  property  to  him,  as  trustee  for  Garret 
Schenck,  an  infant  son  of  John  G.  and  Sarah  R.  Schenck. 
The  last-mentioned  conveyance  was  charged  to  be  voluntary 
and  without  consideration,  and  made  with  intent  to  defraud 
the  creditors  of  John  G.  Schenck.  The  bill  also  prayed 
that  this  conveyance  should  be  set  aside. 

To  this  bill,  the  defendant,  Sarah  R.  Schenck,  filed  a 
separate  answer,  in  which  she  denied  that  her  husband  had 
any  interest  in  the  Belvidere  property,  other  than  the  possi- 
bility of  curtesy  in  case  he  survived  her.  She  averred 
that  the  property  was  bought,  not  with  his  money,  but  with 
her  own  means,  which  belonged  to  her  as  her  separate 
estate.  She  specifically  stated  the  manner  in  which  the 
purchase  was  made,  and  declared  that  the  separate  estate, 
which  she  had  used  in  the  purchase,  was  originally  acquired 
by  her  by  gift  from  her  uncle,  George  H.  Hart.  That  gift 
consisted,  as  she  declared,  of  the  bond  of  Samuel  K.  Wil- 
son, dated  March  1st,  I860,  made  to  George  H.  Hart,  and 
conditioned  for  the  payment  of  $7,000,  with  interest,  and 
the  mortgage  securing  the  same  upon  the  State  Street 
House,  in  Trenton.  This  bond  and  mortgage,  she  averred, 
were  assigned  to  her  by  her  uncle,  as  a  gift,  with  the  knowl- 
edge and  assent  of  her  brother,  the  complainant,  and  witli 
the  intent  to  vest  the  absolute  property  thereto  in  her  as 
her  separate  property,  free  from  the  control  of  her  husband. 
She  further  averred  that  no  trust  in  favor  of  her  husband 
was  intended  to  be,  or  was  created  by  said  gift. 

The  answer  of  John  G.  Schenck  denied  that  the  Belvidere 
property  was  purchased  by  him,  or  with  his  monej7,  and 
declared  that  it  was  purchased  by  his  wife  and  with  her 
separate  estate.'  He  admitted  that  the  conveyance  to  Ran- 
dolph was  purely  voluntary,  but  insisted  that  nothing  passed, 
or  could  pass,  by  the  deed,  because  he  had  no  title  to  or 
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interest  in  the  property,  except  a  possibility  of  curtesy  in 
case  of  his  surviving  his  wife. 

The  answers  were  called  for  and  put  in  under  oath. 

Upon  the  issue  thus  framed,  testimony  was  taken,  and 
the  proofs  disclosed  the  following  facts:  The  Belvidere 
property,  which  the  hill  seeks  to  charge  with  the  lien  of 
complainant's  judgment,  was  conveyed  to  Sarah  R.  Schenck, 
by  John  II.  King  and  wife,  by  deed  dated  March  16th,  1872. 
The  consideration  of  the  conveyance  was  $7,700.  Of  this 
amount  $2,000  was  paid  by  a  purchase-money  mortgage 
upon  the  premises  conveyed.  The  remainder,  $5,700,  was 
paid  by  the  assignment  to  King  of  two  mortgages,  one  for 
$2,000,  made  by  Caroline  Van  Zandt  and  husband  to  Sarah 
R.  Schenck,  and  the  other  for  $3,700,  made  by  Mary  A. 
Taylor  to  Sarah  R.  Schenck.  The  Van  Zandt  mortgage 
had  been  acquired  by  Mrs.  Schenck  in  a  sale  made  by  her 
to  Mrs.  Van  Zandt  of  a  farm  in  Ewing  township,  Mercer 
county.  The  Taylor  mortgage  had  been  acquired  by  Mrs. 
Schenck  in  a  sale  made  by  her  to  Mary  A.  Taylor,  of  a 
dwelling-house  in  Trenton.  The  dwelling-house  had  been 
acquired  by  Mrs.  Schenck  in  the  sale  of  the  farm  in  Ewing 
township  above  referred  to.  The  farm  had  been  acquired 
by  Mrs.  Schenck  by  purchase  from  Reuben  Davison,  who, 
with  his  wife,  conveyed  it  to  Mrs.  Schenck,  by  deed  dated 
March  23d,  1869.  The  consideration  of  this  purchase  was 
paid  by  the  assignment  from  her  to  Davison  of  a  bond  and 
mortgage  for  $7,000.  The  mortgage  was  made  by  Samuel 
K.  Wilson  and  wife  to  George  11.  Hart,  upon  a  hotel  in 
Trenton  called  the  State  Street  House.  It  bore  date  March 
1st,  1866,  and  secured  upon  that  property  Wilson's  bund  to 
Hart,  conditioned  for  the  payment  of  §7,000  on  March  1st, 
1871,  with  interest.  The  last-mentioned  bond  and  mort- 
gage were  given  for  part  of  the  purchase-money  of  the 
State  Street  House,  which  had  been  sold  to  Wilson  by 
George  H.  Hart,  and  were  assigned  by  him  to  Mrs.  Schenck, 
by  an  assignment  dated  January  7th,  1869. 
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It  will  be  perceived,  from  this  statement,  that  the  Belvi- 
dere  property  was  paid  for  by  mortgages  of  Sarah  R. 
Schenck,  which  are  traced  back  to  the  Wilson  bond  and 
mortgage  of  $7,000,  which  she  acquired  by  assignment 
from  George  H.  Hart. 

The  State  Street  House  had  been  once  owned  by  John  G. 
Schenck.  He  was  a  member  of  the  firm  of  Titus,  Burroughs 
k  Co.,  which,  about  1860,  failed,  with  considerable  outstand- 
ing liabilities.  About  the  same  time,  Schenck  conveyed 
tilt'  State  Street  House  to  Noah  S.  Hart,  the  complainant. 
The  title  was  held  by  him  until  1863,  when  he  conveyed  it 
to  George  H.  Hart,  who  held  it  until  1866,  when  he  sold  it 
to  Samuel  Iv.  Wilson.  Out  of  this  sale,  George  H.  Hart 
acquired  the  $7,000  mortgage,  which  he  assigned  to  Mrs. 
Schenck. 

The  conveyances  of  the  State  Street  House,  above  men- 
tioned, were  attacked  by  the  creditors  of  Titus,  Burroughs 
A:  Co.  as  having  been  made  to  defraud  them.  A  bill  was 
tiled  in  the  court  of  chancery,  the  object  of  which  was  to 
set  aside  the  conveyance  thereof,  made  by  Schenck  to  the 
complainant  in  this  cause,  and  that  made  by  him  to  George 
H.  Hart.  While  those  proceedings  were  pending  and,  as 
appears  from  complainant's  admissions,  being  vigorously 
pushed,  a  compromise  was  effected,  by  which  certain  of  the 
debts  of  the  firm  of  Titus,  Burroughs  &  Co.  were  assumed 
by  Schenck,  and  complainant  became  security  for  the  per- 
formance lyy  Schenck  of  that  assumption. 

The  evidence  leaves  no  room  for  doubt  that  the  convey- 
ances of  the  State  Street  House,  above  mentioned,  were  made 
and  accepted  in  pursuance  of  a  design  to  prevent  the  prop- 
erty from  being  reached  by  the  claims  of  the  creditors  of 
John  G.  Schenck.  AVhile  it  is  true  that  complainant,  both 
in  his  answer  to  the  creditor's  bill  filed  in  respect  to  that 
property  and  in  his  testimony  in  this  cause,  declares  that  he 
paid  $16,000  for  the  property,  and  paid  it  in  full,  and  that 
there  was  no  agreement  that  Schenck  should  retain  any 
interest  therein  ;  yet  his  cross-examination  clearly  evinces 


5  Stew.]  JUNE  TERM,  1880.  779 

Schenck   v.  Hart. 

the  untruthfulness  of  his  statement.  He  admits  that  he 
conveyed  the  property  to  George  H.  Hart  for  the  considera- 
tion of  $14,000,  the  largest  part  of  which  was  paid  by  a 
sham  transfer  of  property  from  him  to  complainant,  which 
was  done,  as  complainant  says,  "to  look  more  like  business." 
Complainant  afterward  reconveyed  the  property  he  thus 
received,  to  George  H.  Hart,  whenever  requested,  and  with- 
out any  consideration.  He  further  admits  that  the  State 
Street  House  was  conveyed  to  George  11.  Hart,  to  be  held 
by  him  under  an  agreement  between  complainant  and 
Schenck;  that  the  creditor's  suit,  then  pending,. was  to  be 
contested  by  complainant,  but  that  he  (complainant)  was 
not  to  be  the  loser  thereby;  that  it  was  to  be  carried  on  at 
Schenck's  expense,  and  Schenck  was  to  take  the  property 
back.  He  also  admits  that,  after  the  conveyance  to  George 
H.  Hart,  he  (complainant)  had  just  as  much  interest  in  it  as 
he  had  before,  viz.,  "to  do  as  well  with  the  property  as  we 
possibly  could,  for  the  benefit  of  John  Schenck  and  wife." 
He  finally  declares  that,  at  the  time  of  the  settlement,  it 
was  understood  between  the  parties  that  "all  that  was  left 
of  the  property  was  to  go  to  John  G.  Schenck,  over  and 
above  the  indebtedness  and  expenses."  The  whole  evidence, 
taken  together,  is  convincing  that  the  State  Street  House 
was  conveyed  by  both  deeds  with  intent  to  defraud  Schenck's 
creditors. 

The  sale  of  the  State  Street  House  to  Wilson  was  bona 
fide.  The  $7,000  mortgage  which  arose  therefrom,  mani- 
festly represented,  at  least  in  part,  the  proceeds  over  and 
above  the  indebtedness  and  expenses  which  complainant  and 
George  H.  Hart  had  paid  out.  In  January,  1869,  complain- 
ant and  Schenck  had  a  settlement  of  their  affairs,  and  the 
result  was  a  note  for  $1,600,  made  by  Schenck  to  complain- 
ant. At  the  same  time,  the  $7,000  mortgage  was  assigned 
by  George  H.  Hart  to  Mrs.  Schenck.  Complainant  testifies 
that  he  assignment  was  made  with  the  consent  and  at  the 
request  of  Schenck.  Schenck  and  his  wife  both  deny  this, 
and    declare    that   Schenck  demanded    that  the   mortgage 
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should  be  assigned  to  him,  and  that  complainant  refused  to 
do  so,  but  assigned  it  to  Mrs.  Schenck.  It  is  clear  that  the 
bond  and  mortgage  were  under  the  control  of  complainant, 
and  were  assigned  according  to  his  directions,  because  he 
admits  that  "  the  papers  could  not  be  placed  in  her  hands 
without  my  consent;  that  was  the  understanding;  I  gave 
my  consent  to  my  uncle  ;  I  told  him  I  had  settled  with  John 
Schenck;  I  told  him  I  believed  everything  was  all  fixed 
now,  and  the  papers  could  be  handed  over,  so  far  as  I  was 
concerned."  The  mortgage  was  then  assigned  to  Mrs. 
Schenck,  and  she  signed  the  $1,600  note  with  her  husband. 
Complainant  says  she  signed  it  in  consideration  of  the 
assignment,  and  upon  a  promise  to  pay  the  note  out  of  the 
mortgage,  and  that  the  note  was,  consequently,  made  pay- 
able at  the  same  date  the  mortgage  became  due.  This  is 
denied  by  Mrs.  Schenck,  who  insists  she  only  signed  the 
note  as  surety  for  her  husband.  It  also  appears  that,  at  the 
time  of  this  assignment,  some  of  the  indebtedness  of  John 
G.  Schenck  was  still  outstanding  and  unpaid. 

In  the  view  I  take  of  this  case,  it  is  unnecessary  to  deter- 
mine the  precise  terms  on  which  the  assignment  was  made, 
or  what  liability  was  incurred  by  Mrs.  Schenck  by  the  execu- 
tion of  the  note.  It  sufficiently  appears  that  the  mortgage 
was  proceeds  of  property  which  had  been  conveyed  to  and 
received  by  complainant  in  fraud  of  the  creditors  of  John 
G.  Schenck;  that  complainant  transmitted  that  property  to 
George  H.  Hart  with  like  fraudulent  intent,  and  that  the 
mortgage  thus  arising  was  assigned,  with  complainant's 
consent  and  under  his  direction,  to  Mrs.  Schenck,  with  the 
intent  to  make  it  her  property. 

Upon  these  facts,  the  decree  imposing  the  lien  of  com- 
plainant's judgment  upon  the  Belvidere  property  cannot  be 
sustained. 

It  will  be  at  once  noticed  that  the  case  made  by  the  proofs 
is  quite  variant  from  the  allegations  of  the  bill.  The  grav- 
amen of  the  charges  of  the  bill  is  the  purchase  of  the 
Belvidere   property  with   the  money  of  Schenck,  the  judg- 
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merit  debtor,  and  the  conveyance  thereof  to  Mrs.  Sehenck 
with  intent  to  hinder  the  collection  of  the  judgment.  The 
proofs  disclose  a  fraudulent  transfer  of  the  property  of  the 
judgment  debtor,  about  twenty  years  ago,  out  of  which 
transfer,  by  various  transmutations,  the  consideration  paid 
for  the  Belvidere  property  was  acquired.  Since  the  com- 
plainant was  fully  informed  in  respect  to  the  whole  transac- 
tion, his  bill  was,  to  say  the  least,  disingenuous. 

But,  passing  over  this  objection,  and  admitting  that  com- 
plainant, to  sustain  the  allegations  of  his  bill,  is  entitled, 
to  show  that  the  mortgages  which  were  used  to  purchase 
the  Belvidere  property  originated  in  property  which  had 
belonged  to  the  judgment  debtor  and  been  transferred  by 
him  with  intent  to  defraud  creditors,  the  decree  is  not  sus- 
tainable. 

The  conveyances  by  which  Schenck  transferred  the  State 
Street  House  to  complainant,  and  complainant  to  George 
II.  Hart,  being  made  to  delay,  hinder  and  defraud  creditors, 
were,  by  virtue  of  the  second  section  of  our  statute  of  frauds 
then  in  force,  absolutely  void  as  to  creditors  whose  actions 
were  thereby  in  anyway  hindered,  disturbed  or  defeated. 
But,  by  the  express  language  of  that  act,  such  result  fol- 
lowed only  in  respect  to  such  creditors.  As  to  all  others, 
and  especially  as  to  the  parties  to  the  transaction,  a  convey- 
ance made  to  defraud  creditors  was  absolute  and  indefeasible. 
Such  has  been  the  invariable  course  of  decision  when  he 
who  made  a  grant  to,  or  bought  property  in  the  name  of, 
another,  with  intent  to  defraud  creditors,  has  invoked  the  aid 
of  the  courts.  Baldwin  v.  Campjield,  4  Hal.  Ch.  891;  Eyre  v. 
Byre,  4  C.  E.  Gr.  42;  Sayre  v.  Fredericks,  1  C.  E.  Gr.  809; 
Den  v.  31onjoy,  2  Hal.  173.  And,  if  the  view  taken  by  the 
learned  chancellor,  in  Ownes  v.  Ovm.es,  8  C.  E.  Gr.  68,  viz., 
that  an  executed  contract  or  naked  trust,  duly  acknowl- 
edged, respecting  property  conveyed  in  fraud  of  creditors, 
may  be  enforced  in  a  court  of  equity,  be  correct  (in  respect 
to  which  I  express  no  opinion),  yet  that  case  fully  admits 
that    courts  will   utterly  refuse  aid  to  establish   a  resulting 
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trust,  or  enforce  an  executory  contract  growing  out  of  such 
a  fraudulent  transaction. 

Xor  can  the  other  party  to  such  a  transaction  be  entitled 
to  be  dealt  with  on  any  different  principle.  The  language 
of  the  act,  and  reasons  originating  in  sound,  public  policy, 
equally  forbid  him  from  being  permitted  to  avail  himself  of 
a  transaction  in  which  he  was  a  guilty  party,  or  to  invoke 
the  aid  of  the  courts  in  any  case  in  which  he  has  to  rely 
upon  the  fraud  in  which  he  took  part.  I  find  no  case  in 
which  relief  has  been  sought  by  the  grantee  in  such  a  trans- 
action, and  for  obvious  reasons  few  such  are  likely  to  occur. 
But,  the  case  is  clearly  within  principles  recognized  in  all 
our  courts.  In  Cutler  v.  Tattle,  4-  C  E.  Gr.  562,  Chancellor 
Zabriskie  declares  that  no  principle  is  better  settled  than  that 
a  conveyance  designed  in  fraud  of  creditors  is  good  inter 
partes.  In  Servis  v.  Nelson,  1  McCart.  100,  Chancellor  Green 
declares  that,  as  between  the  parties  thereto,  such  a  convey- 
ance will  not  be  set  aside  or  relieved  against  at  the  instance 
of  either  party,  each  of  whom  is  particeps  criminis.  And, 
in  Lokerson  v.  Stillwell,  2  Beas.  357,  the  same  chancellor 
declares  that  no  party  to  an  agreement  in  fraud  of  legal 
rights  is  entitled  to  the  aid  of  a  court  of  equity.  See,  also, 
Jackson  v.  Garvey,  16  Johns.  Ch.  102.  In  all  such  cases  the 
maxim  in  pari  delicto,  potior  est  conditio  possidentis  -ought  to  be 
applied. 

After  John  G.  Schenck  had  made  the  conveyance  of  the 
State  Street  House  to  complainant,  the  title  thereto  became, 
so  far  as  the  parties  thereto  were  concerned,  a  vested,  abso- 
lute and  indefeasible  title.  Neither  could,  in  any  court, 
impeach  it,  or  claim  that  it  was  not  what  it  purported  to  be. 
A  similar  result  followed  the  conveyance  to  George  H. 
Hart.  Thereafter,  the  title  became  equally  vested  in  George 
H.  Hart,  and  neither  he,  nor  complainant,  nor  Schenck, 
could  impeach  it.  George  H.  Hart  could  do  what  he  chose 
with  the  property,  or  its  proceeds,  so  far  as  Schenck  or 
complainant  was  concerned,  and  no  court  would  give  them 
relief  against  his  acts.     If  he  had  chosen  to  give  the  pro- 
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ceeds  of  the  property  back  to  Schenck,  it  is  possible  that 
the  right  of  complainant  to  enforce  against  them  his  claim 
as  a  creditor  might  have  revived.  But  no  such  transfer 
took  place.  On  the  contrary,  the  assignment  was  made  to 
Mrs.  Schenck,  it  is  admitted,  with  the  intent  to  make  it  her 
absolute  property,  not  to  be  reached  by  the  creditors  of  the 
husband,  and  there  was  no  arrangement  or  express  trust  in 
favor  of  the  husband.  The  complainant,  in  order  to  defeat 
the  title  thus  made  in  the  w7ife,  must  go  back  to  and  set 
aside  the  title  made  to  himself  by  Schenck  with  intent  to 
defraud  creditors.  That  he  cannot  be  permitted  to  do.  The 
title  he  took,  and  consequently  that  acquired  under  it,  by 
his  consent  and  direction,  is,  as  to  him  who  was  particeps 
crim mis  in  respect  thereto,  absolute,  and  cannot  be  dis- 
turbed. 

This  objection  to  the  complainant's  claim,  the  learned 
chancellor  declined  to  consider,  when  this  case  was  before 
him,  upon  the  ground  that  it  was  not  disclosed  in  the  defend- 
ants' answers.  The  well-known  rule  thus  appealed  to,  is  not, 
however,  applicable.  It  is  not  a  question  of  defence  to  com- 
plainant's claim.  The  question  is,  whether  complainant  has 
sustained  his  claim  by  proof.  His  claim  is,  that  the  Belvi- 
dere  property  was  purchased  by  the  money  of  Schenck. 
The  proof  is,  that  the  purchase  was  made  by  means  derived 
from  the  $7,000  mortgage  assigned  to  Mrs.  Schenck.  In 
pursuing  his  proof,  and  tracing  back  that  mortgage  to 
Schenck,  it  convincingly  appears,  upon  complainant's  own 
case,  that  it  originated  in  a  fraudulent  conveyance  made  by 
Schenck  to  complainant.  By  his  own  proofs,  therefore,  he 
shows  a  case  upon  which  the  court  ought  not  to  grant  him 
relief. 

Nor  do  I  consider  it  necessary  that  Mrs.  Schenck  should 
have  set  up  this  fraud  in  her  answer.  There  is  no  proof  that 
she  was  aware  of  it.  But,  if  she  knew  of  it,  her  claim  was 
that  the  mortgage  was  given  to  her  by  her  uncle,  and  it  was 
sufficient  to  set  out  that  claim  in  her  answer.  Whether  or 
not  she  has  sustained  that  claim  by  her  proofs,  it  is  unneces- 
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sary  to  consider,  since  the  complainant,  by  his  proofs,  has 
disclosed  a  case  on  which  he  cannot  succeed. 

Complainant  further  urges,  that  the  decree  which  he  has 
obtained  ought  to  be  permitted  to  stand,  because  he  insists 
that  the  $7,000  mortgage  was  assigned  to  Mrs.  Schenck 
upon  her  promise  to  pay  the  note  which  is  the  foundation 
of  his  judgment,  out  of  the  money  to  be  derived  by  her 
from  the  mortgage  when  paid.  There  are  two  reasons  why 
this  contention  cannot  be  successful.  In  the  first  place,  if 
there  was  such  a  promise  made  by  her,  it  was  enforceable  at 
law  under  the  married  woman's  act,  then  in  force.  In  the 
next  place,  if  it  be  admitted  that  there  is  a  concurrent  juris- 
diction in  a  court  of  equity  to  give  relief  to  complainant,  on 
the  ground  of  a  trust  resulting  from  the  undertaking  to  pay 
out  of  the  moneys  received  from  the  mortgage  assigned,  or 
other  similar  ground,  such  relief  could  not  be  given  under 
tliis  bill.  The  case  made  by  the  bill  is  one  of  actual  fraud. 
The  facts  upon  which  this  relief  is  claimed  are  not  disclosed, 
or  even  hinted  at,  in  the  bill.  To  those  facts,  the  defend- 
ants have  had  no  opportunity  to  put  in  their  answer,  and  to 
obtain  the  benefit  which  the  rules  of  equity  pleading  accord 
to  a  responsive  answer.  Although  there  is  evidence  taken 
on  both  sides  upon  this  subject,  there  is  nothing  to  show 
that  defendants  have  produced  all  the  evidence  within  their 
power  to  obtain.  There  was  no  reason,  upon  the  issue  made 
by  the  pleadings,  why  the}-  should  do  so.  To  hold  the 
decree  under  those  circumstances,  would  give  complainant 
relief  upon  facts  which  were  well  known  to  him  at  the  time 
he  filed  his  bill,  but  which  he  carefully  refrained  from  stat- 
ing therein,  and  in  respect  to  which  he  may  have  thus 
deprived  defendants  of  an  opportunity  to  make  a  defence. 

For  these  reasons,  the  decree  below  ought  to  be  reversed, 
and  the  complainant's  bill  dismissed,  with  costs. 

Parker,  J.  (dissenting). 

The  bill  in  this  cause  charges  that,  in  the  year  1869,  John 
G.   Schenck  was   indebted   to   complainant;    that   for   such 
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indebtedness,  a  promissory  note  was  given  to  complainant, 
upon  which  a  judgment  has  been  obtained  by  him  against 
John  G.  Schenck.  The  bill  also  charges  that,  at  the  time 
such  indebtedness  originated,  John  G.  Schenck  had  property 
more  than  sufficient  in  value  to  pay  complainant,  and  that, 
with  said  property,  or  the  proceeds  thereof,  he  has  purchased 
real  estate  in  Belvidere ;  but  had  the  conveyance  thereof 
made  to  his  wife.  The  bill  further  alleges  that  Sarah  R. 
Schenck  (the  wife)  never  had  any  money  or  property  with 
which  to  pay  for  the  real  estate  in  question. 

The  prayer  of  the  bill  is,  that  the  judgment  of  complain- 
ant against  John  G.  Schenck  be  decreed  to  be  a  lien  on  the 
real  estate  at  Belvidere ;  that  the  said  premises  be  decreed 
to  be  held  in  trust  for  John  G.  Schenck,  by  his  wife,  liable  to 
the  judgment  of  complainant,  and  that  the  same  be  sold  to 
pay  the  judgment. 

The  answers  admit  the  indebtedness,  the  note,  judgment, 
execution  and  levy  on  the  Belvidere  property,  but  deny  that 
John  G.  Schenck  had  an}7  moneys  or  securities  with  which 
to  purchase  it.  The  allegation  in  the  answer  of  Sarah  R. 
Schenck  is,  that  a  mortgage  for  $7,000,  given  by  Samuel  K. 
Wilson,  was  assigned  to  her  by  George  H.  Hart,  in  consid- 
eration of  natural  love  and  affection,  and  that,  from  the 
avails  of  that  mortgage,  she  paid  for  the  Belvidere  property. 

The  complainant  admits  that  the  proceeds  of  the  Wilson 
mortgage  paid  for  the  premises  at  Belvidere;  but  he  insists 
that  said  mortgage  was  not  the  property  of  Mrs.  Schenck, 
but  of  her  husband,  and  that,  therefore,  the  said  premises 
belong  to  him,  and  are  liable  for  complainant's  judgment 
against  him. 

The  question,  then,  is,  Who  owned  the  Wilson  mortgage? 
Mrs.  Schenck  says  she  did  not  pay  anything  for  it,  but  that 
it  was  a  gift  to  her  from  George  H.  Hart.  The  complainant 
says  she  never  owned  it,  and  that  it  belonged  to  her  husband. 
The  evidence  in  the  cause  proves  conclusively  that  George 
H.  Hart  held  the  mortgage  in  trust  for  John  G.  Schenck, 
subject  only  to  the  indebtedness  of  Schenck  to  complainant. 
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In  the  year  1863,  the  complainant  conveyed  the  State 
Street  House  (in  which  John  G.  Schenck  then  had  an  inter- 
est) to  George  H.  Hart,  upon  a  trust,  the  terms  of  which 
have  been  as  distinctly  proved  as  if  they  had  been  evidenced 
by  writing.  The  terms  of  the  trust  were,  that  George  H. 
Hart  should  have  power  to  sell  and  convey  the  State  Street 
House  for  the  best  price  he  could  obtain;  and,  out  of  the 
proceeds,  first  pay  to  complainant  whatever  sum  John  G. 
Schenck  should  owe  him,  and  then  pay  over  to  John  G. 
Schenck  any  balance  that  might  remain.  The  terms  of  this 
trust  were  known  by  Schenck  and  wife,  and  assented  to  by 
all  the  parties  interested.  On  the  1st  day  of  March,  1866, 
George  II.  Hart  conveyed  the  State  Street  House  to  Samuel 
K.  Wilson,  and  received  from  him,  in  part  consideration 
therefor,  the  $7,000  mortgage  before  mentioned. 

The  account  between  complainant  and  John  G.  Schenck, 
at  the  time  Wilson  gave  the  mortgage,  was  unsettled.  Com- 
plainant had  paid  a  large  sum  of  money  to  Schenck's  cred- 
itors, and  had  assumed  the  balance  of  the  debts,  a  part  of 
which  he  had  not  yet  actually  paid.  John  G.  Schenck  had 
no  money  with  which  to  pay  the  complainant  the  balance 
then  due  him,  but  relied  upon  the  proceeds  of  said  mort- 
gage for  that  purpose ;  and  the  mortgage  would  not  mature 
until  March,  1871.  Complainant  was  not  willing  to  have 
the  mortgage  assigned  to  John  G.  Schenck  until  his  indebt- 
edness to  complainant  was  ascertained  and  paid,  or  secured. 
Consequently,  George  H.  Hart  continued,  for  about  three 
years,  to  hold  the  mortgage,  upon  the  same  trust  as  he  had 
held  the  property  he  sold  Wilson. 

In  January,  1869,  George  H.  Hart  became  anxious  to  be 
discharged  from  his  trust.  The  complainant  then  settled 
with  John  G.  Schenck,  and  agreed  to  accept  the  joint  and 
several  note  of  Schenck  and  wife  for  the  amount  found  due 
him  ($1,600),  provided  the  mortgage  should  be  assigned  so 
that  the  note  should  be  paid  out  of  its  proceeds.  To  this, 
all  parties  assented;  and  the  note,  upon  which  the  judgment 
in  question  has  been  entered,  was  accepted  by  complainant, 
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upon  the  express  agreement  and  promise  of  both  Mr.  and 
Mrs.  Schenck  that  "it  should  be  paid  out  of  the  moneys  to 
he  received  for  the  mortgage  when  it  became  due,"  and  for 
this  reason  the  note  was  made  payable  on  the  very  day  the 
mortgage  would  mature.  Had  it  not  been  for  such  agree- 
merit  and  promise,  George  H.  Hart  would  not  have  assigned 
the  mortgage,  but  would  have  retained  it  until  it  matured, 
then  collected  the  money,  and  paid  complainant  out  of  the 
proceeds,  in  conformity  with  the  trust. 

John  G.  Schenck  was  called  as  a  witness  for  defendants. 
He  swore  that  the  assignment  of  the  mortgage  to  his  wife 
was  made  against  his  will;  that  he  protested  against  it; 
that,  it  was  understood  he  was  to  have  the  mortgage  ;  that 
the  mortgage  belonged  to  him;  that  he  was  not  present 
when  the  assignment  was  made,  and  did  not  know  his  wife 
had  the  mortgage  until  a  day  or  two  after  the  assignment  to 
her  was  made. 

On  several  occasions,  Mrs.  Schenck  stated  to  different  per- 
sona that  she  had  no  property;  that  all  was  her  husband's, 
and  that  she  could  not  do  anything,  except  as  he  told  her. 
She  told  her  father  (as  appears  b}r  his  evidence)  that  the 
Belvidere  property  was  bought  with  her  husband's  money. 

Mary  Ann  Hart  (a  sister  of  complainant  and  of  Mrs. 
Schenck)  testifies  that  when  the  complainant  asked  Mrs. 
Schenck  about  the  Belvidere  property,  which  stood  in 
her  name,  she  replied  that  the  money  was  John's,  and  it 
would  not  do  for  her  to  dispose  of  it  without  he  was  willing; 
that  it  was  John's  money  that  laid  in  the  property,  and  she 
could  not  control  it;  and  that  she  had  never  had  any  money 
of  her  own. 

Mrs.  Schenck  also  told  the  complainant  that  she  could  not 
pay  the  note,  except  by  John's  consent;  that  it  was  all  his 
money;  that  the  property  was  his,  and  she  had  to  do  as 
John  said;  that  the  property  belonged  to  John,  and  she 
could  do  nothing  without  him.  It  also  appears,  by  the  evi- 
dence, that  John  G.  Schenck  used  the  Belvidere  property  as 
51 
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his  own,  spoke  of  it  as  his,  and  carried  on  business  there  in 
his  own  name. 

The  creditors  of  John  G.  Schenck  having  been  paid  by 
complainant,  George  H.  Hart  had  no  right  to  assign  the 
mortgage  except  according  to  the  terms  of  his  trust,  to 
wit,  to  John  G.  Schenck,  subject  to  his  indebtedness  to 
complainant. 

It  is  said  that  complainant  consented  to  the  transfer  to 
Mrs.  Schenck.  Even  if  the  complainant  had  the  right  at 
the  time  of  the  assignment  of  the  mortgage  to  direct 
(beyond  his  own  claim)  to  whom  it  should  be  assigned,  his 
assent  to  the  transfer  to  Mrs.  Schenck  was  given  under  the 
express  understanding  that  the  note  signed  by  her  husband 
and  herself  should  be  paid  out  of  the  mortgage,  and  Mrs. 
Schenck  took  the  assignment  to  hold  for  her  husband's 
benefit,  accompanied  by  the  agreement  and  promise  to  pay 
the  $1,600  note  out  of  the  moneys  received  on  the  mortgage 
at  its  maturity.  Mrs.  Schenck  received  the  assignment  of 
the  mortgage  upon  the  same  trust  as  George  H.  Hart  held  it. 

From  all  the  evidence  upon  the  issue  made  by  the  plead- 
ings, I  cannot  resist  the  conclusion  that  the  Wilson  mort- 
gage, the  proceeds  of  which  went  into  the  Belvidere 
purchase,  belonged  to  John  G.  Schenck,  and,  consequently, 
that  the  property  is  liable  for  the  judgment  due  the  com- 
plainant. 

On  the  part  of  Mrs.  Schenck,  it  is  contended,  that  even 
if  the  mortgage  belonged  to  her  husband,  the  complainant 
cannot  have  relief  in  this  suit,  because  of  his  alleged  par- 
ticipation in  a  prior  fraudulent  transaction,  out  of  which 
the  debt  due  him  is  said  to  have  arisen.  The  allegation  is, 
that  in  the  year  1860,  John  G.  Schenck  conveyed  to  com- 
plainant the  State  Street  House,  without  consideration,  to 
hinder  and  defraud  creditors.  Even  if  this  be  true,  such 
defence  cannot  lie  made  under  the  pleadings  in  this  cause. 
No  such  defence  was  set  up  in  the  answer.  The  defence 
therein  stated  is,  that  the  Belvidere  property  was  purchased 
with  the  proceeds  of  a  mortgage  which  had  been  given  to 
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Mrs.  Schenck  by  George  H.  Hart,  in  consideration  of  nat- 
ural love  and  affection.  No  allegation  of  fraud  on  the 
part  of  the  complainant,  either  in  the  inception  of  the 
transaction  or  at  any  stage  of  the  business,  is  made.  The 
court  cannot  notice  a  defence  not  set  up  in  the  plead- 
ings. Marsh  v.  Mitchell,  11  C.  E.  Gr.  499,  12  C.  K  Gr.  631. 
Evidence  relating  to  matters  not  stated  in  the  pleadings,  is 
impertinent,  and  cannot  be  the  foundation  of  a  decree.  Van- 
sciver  v.  Bryan,  2  Beas.  4$4-  In  a  court  of  equity  as  well  as 
in  a  court  of  law,  the  parties  are  confined  to  the  issues  made 
by  the  pleadings.  Brantingham  v.  Brantingham,  1  Beas.  160. 
A  defendant  must  stand  by  his  answer.  If  he  make  out  a 
defence  not  set  up  in  the  answer,  it  will  not  avail  him. 
Chandler  v.  Herrick,  S  Stock.  497. 

But,  if  Mrs.  Schenck  could  avail  herself  of  this  defence, 
the  proofs  do  not  sustain  it.  Her  only  witness  on  that 
question  is  John  G.  Schenck.  He  says  that  in  the  year 
1860  he  conveyed  the  State  Street  House  to  complainant, 
to  hinder  and  defraud  his  creditors.  The  complainant  pos- 
itively denies  this,  and  says  that  he  bought  the  property  of 
John  G.  Schenck,  for  a  valuable  consideration.  He  details 
the  particulars  of  the  purchase  and  payments.  He  says  that 
John  G.  Schenck,  at  the  time,  owed  him  $2,300,  to  save 
which  was  the  motive  of  his  purchase. 

The  complainant,  in  his  evidence,  says,  in  substance,  that 
he  thought  the  property  was  at  the  time  worth  all  Schenck 
owed  to  him  and  to  others;  that  he  could  probabty  sell  it 
for  enough  to  pay  himself  and  the  other  creditors  of 
Schenck,  and  if  he  found  he  could  not  do  that,  he  would 
hold  the  property  as  an  investment. 

The  circumstances  confirm  complainant's  version  of  the 
transaction.  The  vouchers  he  produces  correspond  with 
his  statement  of  the  amount  of  the  purchase-money,  and 
the  mode  and  time  of  payment.  Complainant  paid 
Schenck's  debts.  The  best  evidence  that  complainant  did 
not  enter  into  an  arrangement  to  defraud  Schenck's  cred- 
itors, is  the  fact  that  he  satisfied  their  claims. 
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The  complainant  says  that  after  he  purchased  the  State 
Street  House  from  Schenck,  and  litigation  was  impending, 
Schenck,  at  his  request,  agreed  to  take  the  property  back, 
but  in  such  way  that  complainant  should  be  paid  or  secured 
for  the  amount  he  had  paid  or  should  pay  for  him.  After 
the  debts  were  paid,  complainant  and  John  G.  Schenck 
could  make  any  disposition  of  the  property  they  saw  fit. 
Complainant  had  the  right  to  resell  and  reconvey  to 
Schenck  directly,  or  to  George  H.  Hart  in  trust, 

Had  there  been  fraud  in  the  original  transaction  or  in 
the  conveyance  to  George  H.  Hart,  he  might  have  refused 
(under  the  ruling  in  Lokerson  v.  StillweH),  to  assign  the 
mortgage  to  any  one;  but  he  did  not  refuse  and  did  assign 
it,  with  the  understanding  that  it  should  go  for  John  G. 
Schenck's  benefit,  after  payment  of  complainant's  claim 
against  him. 

The  complainant  has  a  strong  equity  in  his  favor.  After 
paying  the  debts  of  John  G.  Schenck  (except  his  own  claim), 
the  complainant  conveyed  the  property  he  held,  in  trust,  so 
that  Schenck  might  have  the  benefit  of  the  balance  of  the  pro- 
ceeds after  the  payment  of  the  debt  due  complainant.  At 
the  time  the  mortgage  was  assigned  to  Mrs.  Schenck,  she 
received  it  on  the  same  trust.  Without  any  compensation 
for  his  trouble  and  risk,  complainant  paid  the  other  debts, 
and  for  his  own  claim  the  mortgage  and  its  proceeds  were  to 
be  responsible.  It  should  be  so  held  by  the  court,  The 
defendants  should  not  be  permitted  to  take  advantage  of  one 
who  has  acted  with  fairness  and  liberality  towards  them,  and 
avoid  payment  to  him,  the  only  remaining  creditor,  of  a 
debt  contracted  for  the  purpose  of  satisfying  the  other  cred- 
itors of  John  G.  Schenck. 

The  decree  of  the  chancellor  should  be  affirmed. 

For  affirmance — Depue,  Parker,  Dodd — 3. 
For    reversal — Dixon,    Knapp,    Magie,    Scudder,   Van 
Syckel,  Cole — 6. 
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Johanna  Laible  and  others,  appellants, 

v. 

Ebenezer  L.  Ferry  and  others,  respondents. 

1.  Executors,  empowered  by  the  will  of  their  testator  to  carry  on  his 
business  after  his  decease,  are  personally  liable  for  the  debts  contracted 
thereby. 

2.  But  they  have  a  right,  in  equity,  to  indemnify  themselves  for  the 
payment  of  such  debts,  out  of  the  property  lawfully  embarked  in  the 
trade. 

3.  From  such  right  springs  an  equitable  right  of  the  trade  creditors 
to  resort  to  such  fund  for  payment,  if  their  remedy  against  the  execu- 
tors be  unavailing. 

4.  Prima  facie,  only  the  property  invested  in  the  business  at  the  tes- 
tator's decease  is  regarded  as  the  trade  fund ;  and  it  requires  a  clear 
and  unambiguous  declaration  of  purpose  in  the  will  to  justify  the  sub- 
jection of  any  other  property  to  the  risks  of  the  venture. 

5.  Under  certain  circumstances,  the  fee-simple  of  land  was  held  to 
be  thus  involved. 

6.  Where  executors,  carrying  on  business  under  a  will,  had,  without 
authority,  used  the  proceeds  of  the  business  to  improve  lands  of  the 
testator  not  subjected  to  the  risks  of  trade,  and  which,  under  the  will, 
belonged,  in  remainder,  to  married  women  and  infants, — Held,  that 
this  would  not  justify  the  court  in  charging  the  estate  of  these  remain- 
dermen, to  any  extent,  with  the  trade  debts. 


On  appeal  from  a  decree  of  the  vice-chancellor,  whose 
opinion  is  reported  in  Ferry  v.  Laible,  4  Stew.  Eq.  JpG6. 

Mr.  William  H.  Morrow,  for  appellants,  cited — 

Perry  on  Trusts  §  475;  McNeillie  v.  Acton,  4  DeG.  M.  &  G. 
744;  Burwell  v.  Mandeville,  2  How.  (U.  S.)  577;  Kirkman  v. 
Booth,  11  Bear.  280;  Travis  v.  Milne,  9  Hare  141;  Hampton 
v.  Nicholson,  8  C.  E.  Gr.  423;  Russell  v.  Russell,  36  N.  Y. 
581;  Allen  v.  Dewitt,  3  Comst.  276;  Roome  v.  Phillips,  27  N. 
Y.  357;  Powers  v.  Bergen,  6  N.  Y.  359;  Smith  v.  Brown,  35 
N.  Y.  83;  Booraem  v.  Wells,  4  C.  E.  Gr.  87;  Briggs  v.  Davis, 
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20  N.  Y.  15;  3  Barb.  361;  56  Barb.  266  and  cases;  1  Sandf. 
Ch.  17;  Shaw  v.  Spencer,  100  Mass.  390;  Wilson  v.  Hill,  2 
Beas.  11,3-151;  Haggerty  v.  McCanna,  10  C.  E.  Gr.  1,8;  Put- 
nam v.  Ritchie,  6  Paige  1,01,;  Prall  v.  Tilt,  1  Stew.  Eq.  1,81^; 
Jowl  on  v.  City  Bank,  8  Blateh.  1,30,  15  Wall.  115;  Nichols  v. 
Peak,  1  Beas.  71,  72;  Johns  v.  Norris,  12  C.  E  Gr.  1,87, 1,88; 
Prall  v.  Hamil,  1  Stew.  Eq.  69,  70;  Hoy  v.  Bramhall,  1,  C.  E. 
Gr.  563-572;  Raritan  Water  Power  v.  Veghte,  6  C.  E.  Gr.  1,78. 

Mr.  E.  Q.  Keasbey,  for  respondents,  cited — 

Ex  parte  Garland,  10  Ves.  120;  Ex  parte  Richardson,  3 
Madd.  138;  Thompson  v.  Andrews,  1  Myl.  $  K.  116;  Cutbush 
v.  Cutbush,  1  Bear.  185;  McNeillie  v.  Acton,  4  DeG.  31.  £  G. 
744;  Owen  v.  Delamere,  L.  R.  {15  Eq.)  139;  Taylor  v.  Piumery 
3  Mau.  £  Sel.  575;  Shaler  v.  Trowbridge,  1  Steio.  Eq.  595;  Hcdl 
v.  Pidcock,  1  C.  E.  Gr.  311;  Doughaday  v.  Crowell,  3  Stock.  201. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

John  Laible  died  in  August,  1862,  leaving  a  will  dated 
Februaiw  4th,  1862,  containing  the  following  provisions,  viz.: 

"  Second. — I  give  and  bequeath  unto  my  beloved  wife,  Johanna,  the 
use,  improvement  and  income  of  all  my  real  estate,  houses  and  lots, 
to  have  and  to  hold  the  same  to  her  for  and  during  her  natural  life, 
provided  she  remains  a  widow  and  unmarried. 

"Third. — I  give  and  bequeath  unto  my  said  wife,  Johanna,  also,  all 
my  personal  property,  household  and  furniture  and  clothing,  to  have 
and  to  hold  the  same  to  her,  her  heirs  and  assigns  forever,  except  all 
things  belonging  to  the  brewery  business. 

"Sixth. — I  hereby  order  that  the  hereinafter  appointed  executors 
and  my  wife  Johanna  shall  have  the  power  to  put  the  interest  which 
shall  be  received,  or  the  profits,  out  of  the  brewery  business,  out  on 
bond  or  mortgage,  or  to  purchase  real  estate,  but,  in  such  case,  they 
shall  not  purchase  anything  unless  they  can  pay  cash  for  the  whole; 
and  they  shall  also  have  the  power  to  sell,  but  in  all  such  transactions 
the  hereinafter  named  executors  and  my  wife,  Johanna,  shall  all  agree 
in  such  transactions. 
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"Seventh. — I  do  hereby  order  that  my  son  John  Laible  shall  be  the 
exclusive  manager  of  my  brewery  business;  but  if  it  should  be  that 
the  executors  and  my  wife,  Johanna,  within  one  year,  or  sooner  or 
later,  that  through  his,  John  Laible's  neglect,  wrong  or  default,  debts 
been  made,  contracted,  or  a  loss  in  the  business  found,  then  the  said 
business  shall  be  let  out  or  sold,  just  as  the  executors,  with  the  con- 
sent of  my  wife,  Johanna,  may  see  fit;  the  said  John  Laible  shall  also 
keep  the  books  of  said  business  in  a  lawful  manner,  and  for  the  best 
interest  of  the  family. 

Eighth. — The  manager,  John  Laible,  shall  receive  yearly  for  his  ser- 
vices five  per  cent,  of  the  amount  of  sale  made  each  year,  and  a  free 
dwelling  and  fuel ;  but  if  the  business  should  increase,  then  the  exec- 
utors may  give  him  an  additional  amount  for  his  services  as  they  may 
see  fit. 

"  Ninth. — I  do  hereby  order  that  the  manager  of  the  business  shall 
receive  one  per  cent,  from  every  dollar  worth  sold  as  spend  money, 
which  said  money  shall  be  paid  out  of  the  business  itself. 

"Tenth. — If  the  business  is  so  well  managed,  as  I  hope  it  will,  and 
it  should  have  a  good  progress,  then  I  order  that  the  said  business 
shall  be  sold  to  my  said  sons,  John,  Philip  and  William  Laible,  as  soon 
as  the  two  latter  shall  have  arrive  the  nineteenth  year  of  age,  to  a 
reasonable  price. 

"Eleventh. — If  my  beloved  wife,  Johanna,  should  die  before  my 
aforesaid  sons  shall  have  arrived  to  the  age  aforesaid,  then  my  son 
John  Laible  shall,  with  the  other  executors,  carry  on  the  business  in 
harmony. 

"Twelfth. — If  my  wife,  Johanna,  should  marry  again,  then  she  shall 
receive  five  hundred  dollars  each  and  every  year,  but  her  husband 
shall  have  in  no  way,  shape  or  manner,  the  right  to  interfere  in  the 
business  or  real  or  personal  property  concern  ;  he  shall  be  so  consid- 
ered as  if  he  was  not  in  existence  ;  and  if  my  wife  should  get  children 
out  of  such  marriage,  those  children  shall  have  no  claim  in  any  shape 
or  form  in  my  property,  real  or  personal. 

"Thirteenth. — If  my  wife  should  die  as  my  widow,  then  the  real 
and  personal  property  then  remaining  shall  go  to  my  grandchildren. 

"Fourteenth. — I  do  hereby  order  that  there  shall  be  no  difference 
between  my  children  now  in  existence. 

"Fifteenth. — I  do  nominate  and  appoint  my  wife,  Johanna,  Louis 
Adam  and  Joseph  Seitel,  to  be  the  executors  of  this  my  last  will  and 
testament,  and  I  do  hereby  also  authorize  and  empower  my  said  wife, 
Louis  Adam  and  Joseph  Seitel,  to  make  purchases  or  sales  in  the 
above-stated  cases." 

This  will  was  duly  proved,  September,  1862,  by  the  exec- 
utors named  therein.     Up  to  the  time  of  his  death  the  testa- 
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tor  was  engaged  in  the  brewery  business,  in  the  city  of 
Newark,  carried  on  upon  a  tract  of  land  owned  by  him, 
which  will  be  hereinafter  designated  as  the  brewery  lot. 
Upon  it  were  a  brewery  building  and  cellars,  and  otlier 
substantial  structures  necessary  for  the  purposes  of  the  bus- 
iness. He  also  owned  a  lot  known  as  the  Gormley  lot, 
adjoining  the  brewery  lot  on  the  south,  upon  which  was 
his  family  dwelling;  and  a  lot  known  as  the  Wilbur  lot, 
adjoining  the  brewery  on  the  north,  upon  which  were  a 
shop  and  dwelling,  rented  out  to  tenants.  He  also  owned 
other  houses  and  lots.  After  his  death,  his  son  John 
became  the  manager  of  the  business,  carrying  it  on  under 
the  authority  of  the  executors.  He  resided  at  some  little 
distance  from  the  brewery,  on  property  not  belonging  to 
the  testator,  and  the  ease  does  not  disclose  that  any  arrange- 
ment was  made  in  pursuance  of  that  portion  of  the  eighth 
clause  of  the  will,  which  provides  for  his  having  a  "  free 
dwelling." 

For  a  time  the  business  was  prosperous  under  John's 
management,  and  considerable  improvements  were  made 
with  its  proceeds  on  the  brewery  lot,  for  the  benefit  of  the 
trade.  In  1867,  an  expensive  dwelling-house,  costing  over 
$20,000,  derived  mainly  from  the  business,  was  built  upon 
the  Wilbur  lot,  and  thereupon  the  testator's  widow,  with 
her  family,  moved  into  it  from  the  house  on  the  Gormley 
lot,  and  that  house  was  removed  to  make  room  for  a  boiler 
and  other  conveniences  of  the  brewery. 

The  complainants  were  the  principal  creditors  of  the 
business,  having  furnished  almost  all  the  malt  used  in  it,  and 
at  the  time  of  filing  their  bill,  in  1876,  were  creditors  to  the 
amount  of  $65,000,  which  had  begun  to  accrue  in  the  latter 
part  of  1868. 

John,  the  son,  died  in  March,  1873;  Seitel,  one  of  the 
executors,  is  also  dead.  The  complainants  filed  their  bill 
against  the  surviving  executors,  and  all  persons  in  esse  hav- 
ing any  possible  interest  under  the  will,  and  sought  a  decree 
that  the  brewery  lot,  the  Wilbur  lot  and  the  Gormley  lot, 


5  Stew.]  JUNE  TERM,  1880.  795 

Laible  v.  Ferry. 

and  all  other  property  of  the  testator  in  the  hands  of  the 
executors,  and  the  accumulations  thereof,  were  chargeable 
with  the  indebtedness  to  the  complainants,  and  should  be 
sold  for  the  payment  of  the  same. 

The  chancellor,  on  advice  of  the  vice-chancellor,  decreed 
that  the  brewery  lot  and  the  Gormley  lot,  together  with  all 
the  buildings,  improvements,  machinery  and  fixtures,  with 
appurtenances,  together  with  all  the  appurtenances  and  per- 
sonal property  of  the  business,  whether  owned  by  the  tes- 
tator at  the  time  of  his  death,  or  purchased  with  the  proceeds 
or  property  of  the  trade  since,  should  be  deemed  to  be  the 
trade  propert}7  proper,  and  chargeable  with  the  payment  of 
all  debts  contracted  in  the  said  trade,  and  should  be  sold  for 
that  purpose,  and  that  in  ease  this  fund  was  insufficient,  the 
Wilbur  lot  should  be  sold,  and  out  of  the  proceeds  of  sale 
should  be  reserved  the  value  of  the  same,  without  the 
improvements  made  with  the  moneys  derived  from  the  bus- 
iness, and  the  balance  should  be  applied  to  paying  the  trade 
debts.  From  this  decree  two  of  the  daughters  of  the  testa- 
tor, with  their  husbands,  have  appealed  to  this  court. 

The  leading  question  presented  by  the  appeal  is,  as  to  the 
rights  of  creditors  of  a  business  carried  on  under  a  will.  It 
is  manifest  that,  in  this  case,  the  testator  designed  that  his 
brewery  business  should  be  continued  after  his  decease,  by 
his  executors,  on  behalf  of  his  estate,  under  the  manage- 
ment of  his  son  John.  John  was  to  receive  a  specified 
compensation  for  his  services,  but  the  profits  were  to  go  to 
the  executors,  who  were  also  empowered,  under  certain 
circumstances,  to  put  an  end  to  the  trade.  In  such  eases 
the  general  rule  is,  that  the  executors  are  personally  liable 
for  the  debts  contracted.  Owen  v.  Delamere,  L.  R.  (15  JEq.) 
134;  Wightman  v.  Toiunroe,  1  Mau.  tf-  Sel.  4.12 ;  Laboachere 
v.  Txppu-,  11  Moore  P.  C.  IDS.  But  for  what  they  do  in 
obedienee  to  their  trust,  they  are  entitled  in  equity  to  be 
indemnified  out  of  the  property  lawfully  embarked  iu  the 
business,  and  from  this  title  to  indemnity  springs  an  equita- 
ble right  of  the  creditors  to  resort  to  the  same  fund  for  pay- 
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ment,  when  their  remedy  against  the  executors  is  unavailing. 
Ex  parte  Garland,  10  Ves.  110. 

In  Owen  v.  Delamere,  ubi  supra,  Vice-Chancellor  Bacon 
dismissed  the  creditor's  bill,  upon  the  ground  that  the 
remedy  at  law  against  the  executors  seemed  to  be  ample; 
and  in  Fairland  v.  Percy,  L.  JR.  (3  P.  £  D.)  217,  Sir  James 
Hannen  required  the  creditor  to  exhaust,  by  administration, 
the  property  of  his  primary  debtor,  before  receiving  admin- 
istration, as  an  equitable  creditor,  of  the  testator's  estate. 

In  the  present  case  no  direct  averment  of  the  insolvency 
of  the  executors,  individually,  is  made  in  the  bill,  but  the 
evidence  sufficiently  discloses  their  inability  to  meet  the 
complainants'  claim,  and  no  objection  has  been  made,  either 
below  or  here,  to  this  want  of  allegation  of  some  special 
reason  for  the  interference  of  equity.  It  may  be  regarded 
as  conceded  that  the  complainants'  remedy  at  law  is  inad- 
equate. 

The  important  and  difficult  question  in  most  controversies 
of  this  nature,  relates  to  the  amount  of  the  testator's  estate 
which  ought  to  be  considered  as  embarked  in  the  business. 
The  answer  is  to  be  found  in  the  correct  construction  of  the 
will. 

In  Ex  parte  Garland,  ubi  siqora,  it  was  decided  that  where 
the  will  directed  a  limited  sum,  beside  the  property  actually 
employed  in  the  business  at  the  testator's  death,  to  be  paid 
by  the  executors  for  the  purpose  of  carrying  on  his  trade, 
the  general  assets  beyond  that  fund  were  not  liable.  This 
principle,  that  the  testator  may  restrict  the  liability  of  his 
estate,  either  to  the  fund  already  embarked,  or  to  such 
amount  as  he  may  intend  to  have  embarked  in  the  business, 
is  also  affirmed  in  Ex  parte  Richardson,  3  Madd.  138;  Thomp- 
son v.  Andrews,  1  Myl.  §•  K.  116;  Pitkin  v.  Pitkin,  7  Conn. 
307,  and  Burwell  v.  Mandemlle,  .?  Row.  (U.  S.)  572. 

In  the  case  last  cited,  Judge  Story,  adopting  the  reason- 
ing of  Lord  Eldon,  in  Ex  parte  Garland,  ubi  supra,  remarks 
that  nothing  but  the  most  clear  and  unambiguous  language, 
demonstrating  in  the  most  positive  manner  that  the  testator 
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intends  to  make  his  general  assets  liable  for  all  debts  con- 
tracted in  the  trade  continued  after  his  death,  and  not 
merely  to  limit  it  to  the  funds  embarked  in  that  trade,  would 
justify  the  court  in  arriving  at  such  a  conclusion,  from  the 
manifest  inconvenience  thereof,  and  the  utter  impossibility 
of  paying  off  the  legacies  bequeathed  by  the  testator's  will, 
or  distributing  the  residue  of  his  estate,  without  in  effect 
saying  at  the  same  time  that  the  payments  may  all  be 
recalled,  if  the  trade  should  become  unsuccessful  or  ruin- 
ous. Such  a  result  would  ordinarily  be  at  war  with  the 
testator's  intention  in  bequeathing  such  legacies  and  resi- 
due. These  sentiments  are  quoted  with  approval  by  Justice 
Field,  in  Smith  v.  Ayer,  decided  in  the  same  court,  December, 
1879.     See  9  Reporter  (May  19th,  1880)  633. 

In  accordance  with  the  views  of  Judge  Story,  it  was  held 
in  M'Neillie  v.  Acton,  ^  BeG.  M.  $>  G.  744,  that  a  direction 
in  a  will,  that  executors  should  continue  the  testator's  trade 
or  business  of  a  coal  proprietor  during  his  then  present 
interest  in  the  mines,  and  should  not  be  responsible  for  any 
loss  to  his  estate  by  carrying  on  the  trade  or  business, 
unless  such  loss  should  happen  by  or  through  their  willful 
neglect  or  default,  did  not  authorize  the  employment  in  the 
trade  of  more  of  the  testator's  property  than  was  employed 
in  it  at  his  decease.  And  in  Cutbush  v.  Cuibush,  1  Bean.  184-, 
where  the  testator  had  directed  his  widow  to  carry  on  his 
business  until  his  youngest  child  should  attain  twenty-one 
years,  and  for  that  purpose  had  given  her  the  entire  use, 
disposal  and  management  of  the  capital,  credits,  stock  and 
effects  which  should  be  due,  owing  or  belonging  to  him  in  his  trade 
at  the  time  of  his  decease,  and  had  authorized  his  executors  to 
augment  the  capital  employed  therein,  and,  the  executors 
having  renounced,  the  widow  had  taken  out  administra- 
tion, Lord  Langdale  decided  that  only  the  property  above 
specified,  and  not  the  testator's  general  assets,  was  liable  for 
the  debts  contracted  by  the  widow  in  carrying  on  the  trade. 
So,  also,  in    Thompson  v.  Andrews,  1    Myl.   $•   K.  116,  the 
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testator,  a  brewer  and  coal  merchant,  who  had  carried  on 
his  business  on  a  messuage  demised  to  him  for  a  term  of 
years,  in  his  will  directed  as  follows :  "  It  is  my  wish  that 
my  wife  and  ray  son  Thomas  should  continue  to  carry  on 
the  business,  in  the  same  way  that  I  do  now,  for  their  joint 
benefit  and  mutual  advantage,  on  the  premises  in  which  I 
now  reside;  and,  in  furtherance  of  this,  \\\y  wish,  I  give  and 
bequeath  all  my  stock  in  trade,  of  what  nature  or  kind 
soever  by  me  employed  or  used,  to  my  said  wife  and  son, 
in  equal  shares  and  proportions."  Under  certain  circum- 
stances, the  business  was  to  be  discontinued;  and,  in  that 
event,  he  gave  and  bequeathed  the  lease  of  the  said  premises 
in  which  lie  resided,  with  the  appurtenances  and  all  the  said 
stock  in  trade  so  given  to  his  wife  and  son,  to  trustees,  to 
sell  the  same,  and  give  one  moiety  of  the  proceeds  to  his 
said  son,  and  invest  the  other  moiety  for  the  benefit  of  his 
wife,  and,  after  death,  to  go  to  his  two  children  Edward  and 
Elizabeth.  He  made  his  wife  and  the  trustees  his  executors. 
The  widow  and  son,  carrying  on  the  business,  became  bank- 
rupts. On  bill  filed  by  the  assignees,  Sir  John  Leach,  M. 
It.,  held  that  the  gift  over  of  the  moiety  of  the  proceeds  of 
the  sale  of  the  leasehold  premises  to  the  children,  after  the 
death  of  their  mother,  would  take  effect;  and,  as  to  that, 
the  claims  of  creditors  were  excluded.  He  said  there  was 
no  gift  of  the  premises  to  the  wife  and  son,  other  than  for 
their  occupation  so  long  as  they  should  carry  on  the  testa- 
tor's trade;  and  the  case  of  Ex  parte  Garland  had  decided 
that  a  testator's  property  is  liable  only  to  the  extent  that  he 
has  directed  it  to  be  embarked  in  his  trade. 

The  principles  deducible  from  all  of  these  cases,  then,  are, 
that  where  a  testator  orders  his  business  to  be  carried  on 
after  his  death,  prima  facie  only  the  fund  employed  in  the 
business  before  his  decease  is  answerable  to  the  subsequent 
creditors;  but  that  if,  by  clear  and  unambiguous  language, 
he  designates  or  authorizes  to  beset  apart  any  other  portion 
of  his  estate  to  be  embarked  in  the  trade,  such  creditors 
may  also  resort  to  the  fund  thus  appropriated. 
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Applying  these  principles  to  the  case  in  hand,  we  think 
there  is  not  sufficient  reason  for  subjecting  the  Gormley  lot 
to  the  claims  of  these  complainants. 

The  grounds  upon  which  the  vice-chancellor  reached  the 
opposite  conclusion  are,  that  during  the  testator's  life  it  was 
used  in  connection  with  the  brewery  business,  because  there 
was  a  passage-way  leading  from  his  dwelling  upon  it  to  the 
brewery  premises,  and  some  of  his  workmen  boarded  in  his 
family;  and  that,  by  his  testamentary  direction  that  his  sen 
John,  while  manager  of  the  brewery,  should  have  a  free 
dwelling  as  part  of  his  compensation,  he  had  indicated  a 
purpose  to  have  this  house  and  lot,  as  most  convenient, 
occupied  as  the  manager's  residence.  These  circumstances, 
viewed  in  the  light  of  the  testator's  intention  to  perpetuate 
his  business,  seemed  to  the  vice-chancellor  a  sufficient 
embarkation  of  this  lot  in  the  business. 

But,  during  the  testator's  life,  these  premises  wrere  kept 
quite  distinct  from  the  brewery  plot,  and  constituted  his 
residence  only.  That  there  was  a  passage  from  them  to 
the  brewery,  and  that  some  workmen  boarded  with  him, 
were  mere  incidents  of  his  mode  of  living,  and  did  not  at 
all  make  his  dwTelling-house  a  part  or  appurtenance  of  his 
business.  I  think  if  he  had  made  a  conveyance  of  his 
brewery,  its  business  and  appurtenances,  it  wrould  have 
been  difficult  to  conclude  that  thereby  this  dwelling  and 
curtilage  had  also  passed  to  the  grantee.  Nor  is  it  a  fair 
presumption  that  the  testator  intended  this  to  be  the  "free 
dwelling"  which  his  son  John  should  occupy  while  man- 
aging the  premises.  He  had  other  houses,  which  he  was  in 
the  habit  of  letting  to  tenants,  while  this  was  his  family 
homestead,  and  if  he  had  designed  to  exclude  his  wife  and 
minor  children  therefrom  for  the  convenience  of  his  married 
son,  who  wTas  already  living  away  from  him,  it  is  reasonable 
to  believe  that  he  would  have  more  explicitly  said  so.  But 
even  if  this  property  were  intended  to  be  given  up  to  the 
son  while  managing  the  business,  that  would  not  be  an 
embarkation  of  the  fee  in  the  risks  of  trade.     The  facts 
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would  much  resemble  those  in  Thompson  v.  Andrews,  ubi 
supra,  where,  notwithstanding  a  similar  gift  of  the  testa- 
tor's residence  to  the  managers  of  the  business,  the  resi- 
dence was  withheld  from  subsequent  creditors,  and  in  Cut- 
bush  v.  Cutbush,  ubi  supra,  a  like  direction  in  a  will  does  not 
appear  to  have  been  considered  as  involving  the  dwelling 
in  the  trade.  There  is  wanting  that  clear  and  unambiguous 
declaration  of  purpose  which  is  necessary  in  a  will  to  induce 
courts  to  postpone  legatees  and  devisees  until  the  posthu- 
mous ventures  of  the  testator  are  ended.  This  portion  of 
the  decree  should  be  reversed. 

As  to  the  brewery  lot,  we  concur  in  the  conclusions  of 
the  vice-chancellor.  Not,  indeed,  that  we  think,  nor  is  it 
evident  that  the  vice-chancellor  thought,  that  in  every  case 
where  a  testator,  engaged  in  a  business  carried  on  upon  his 
real  estate,  directs  the  business  to  be  continued  after  his 
death,  he  must  be  held  to  have  involved  that  real  estate  in 
the  venture.  In  each  instance,  the  real  purpose  of  the  tes- 
tator, as  indicated  by  his  will  and  the  attendant  circum- 
stances, is  to  be  ascertained  and  enforced.  In  the  present 
case,  the  business  was  of  such  a  nature  that  it  had  practically 
appropriated  the  land  to  its  uses,  rendering  it  mainly 
unavailable  for  other  purposes,  so  that  the  value  of  the 
realty  depended  substantially  upon  whether  or  not  this  busi- 
ness could  be  there  made  profitable.  The  testator  had 
directed  that,  if  loss  were  incurred  by  the  management 
which  he  provided,  the  business  should  be  let  out  or  sold,  as  the 
executor  should  see  fit;  but  if  it  were  successful,  then  it 
should  be  sold  to  Ids  sons  at  a  reasonable  price.  It  is  hardly 
conceivable  that  in  these  provisions  he  did  not  include  the 
realty.  The  trade  and  its  plant  were  inseparable,  and 
together  constituted,  in  his  mind,  the  business. 

Respecting  the  Wilbur  lot,  the  facts  are,  that  the  testa- 
tor's widow,  representing  and  mainly  acting  for  the  execu- 
tors, in  the  years  1866  and  1867,  by  arrangement  with  her 
son  John,  applied  a  huge  amount  of  the  proceeds  of  the 
business  to  the  permanent   improvement  of  this  lot,  by  the 
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erection  upon  it  of  a  valuable  dwelling,  chiefly  for  the 
accommodation  of  herself  and  her  family.  Under  the  will, 
the  widow  owned  in  it  a  life-estate  only,  the  remainder  in 
fee  going  to  the  testator's  grandchildren,  in  case  his  widow 
died  without  remarriage;  otherwise,  belonging  to  his  heirs. 
All  of  these  grandchildren  are  minors;  and  some  of  the 
heirs,  including  the  female  appellants,  are  married  women. 
The  chancellor  has  decreed  that  this  lot,  with  its  improve- 
ments, shall  be  sold ;  and  out  of  the  purchase-money  shall 
be  reserved  for  the  tenants  in  fee  the  full  value  of  the  unim- 
proved land,  and  the  surplus  shall  be  applied  to  the  payment 
of  the  trade  debts.  This  decree  is  based,  not  upon  any  notion 
of  fault  or  acquiescence  in  the  remaindermen,  but  upon  the 
ground  that  the  proceeds  of  the  business  constituted  a  fund 
in  the  hands  of  the  executors,  as  trustees,  for  the  payment  ot 
creditors  as  cesluis  que  trust;  and,  therefore,  a  court  of  equity 
would  pursue  those  funds  and  reclaim  them  from  any  one 
whose  title  did  not  depend  upon  an  innocent  purchase  for 
value. 

The  correctness  of  this  doctrine,  as  a  general  rule,  cannot 
be  disputed,  but,  in  its  application,  it  is  liable  to  be 
restrained  by  other  principles  equally  indisputable.  It  is 
perfectly  well  settled  that  where  one  knowingly  makes  per- 
manent improvements  upon  the  lands  of  another,  without 
the  consent  or  fault  of  the  latter,  he  cannot,  as  a  complain- 
ant in  equity,  obtain  re-imbursement  for  such  expenses, 
even  to  the  value  of  the  benefit  conferred  upon  the  land 
owner.  Green  v.  Piddle,  8  Wheat.  1;  Putnam  v.  Ritchie,  6 
Paige  390;  Clark  \\  Smith,  Sax.  121;  Haggertg  v.  Mc Co una, 
10  C.  E.  Gr.  4S;  2  Kent  *334. 

The  facts  now  before  us  bring  the  complainants  within 
the  range  of  this  principle.  No  acquiescence  or  laches  can 
be  imputed  to  the  appellants,  because  of  their  coverture, 
nor  to  the  grandchildren,  because  of  their  minority.  The 
complainants  knew  that,  in  giving  credit  to  this  business, 
they  were  dealing  with  executors  and  trustees  under  this 
will,  and   had  consulted  counsel  as  to  the    powers   of   the 
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executors  in  the  premises.  They  are  clearly  chargeable 
with  knowledge  of  the  character  and  limitations  of  the 
trust.  Wilson  v.  Hill,  2  Beas.  IJfi;  Shaw  v.  Spencer,  100 
Mass.  382. 

Under  the  will,  the  executors  had  no  right  to  divert  the 
corpus  of  the  fund  embarked  in  the  business  for  the 
improvement  of  the  testator's  outside  lands,  nor  even  to 
use  the  profits  for  such  purpose;  they  were  only  authorized, 
to  invest  such  profits,  if  any,  in  bond  and  mortgage,  or  in  the 
purchase  of  real  estate.  The  evidence  shows  that,  at  the 
time  this  house  was  building,  the  complainants  knew  that 
the  proceeds  of  the  business,  which  should  have  been  taken 
to  pay  debts,  were  being  devoted  to  its  construction,  and 
in  consequence  their  own  claims  were  remaining  unsatis- 
fied. Thus  they  were  apprised  that  their  trustees,  in  viola- 
tion of  the  trust,  were  using  the  moneys  which  ought  to 
have  gone  to  the  payment  of  their  debts,  for  the  permanent 
improvement  of  another's  land,  and  yet  they  made  no 
objection  or  attempt  at  interference  to  prevent  it.  Such 
acquiescence  is  tantamount  to  consent,  and  puts  the  com- 
plainants in  the  same  position  as  if  they  had  been  actors  in 
the  diversion.  The  moneys  thus  expended,  it  is  therefore 
beyond  their  power  to  recall. 

But  even  if  the  complainants  were  not  chargeable  with 
knowledge,  or  if  there  be  other  creditors  who  were  igno- 
rant of  these  facts,  I  do  not  see  how  they  can  fasten  upon 
the  estate  of  these  innocent  remaindermen  any  burden 
because  of  these  improvements.  They  were  not  the  own- 
ers of  this  fund  which  was  embarked  in  the  trade,  but  only 
the  creditors  of  those  who,  from  their  control  over  it, 
might  be  regarded  as  its  owners. 

Now,  certainly,  the  creditors  of  an  individual  cannot 
charge  their  debts,  to  any  extent,  upon  the  lands  of  a 
stranger,  simply  because  their  debtor  has  used  his  money 
to  improve  those  lands,  and  so  has  rendered  himself  unable 
to  pay  his  debts.  And  although  Lord  Eldon  said  {Ex  parte 
Garland,  ubi  supra)  that  such  creditors  have  something  very 
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like  a  lien  upon  the  trade  property,  vet  they  have  not  an 
actual  lien,  but  their  right  to  resort  to  it  arises,  as  we  have 
seen,  from  the  right  of  the  executors  to  indemnify  them- 
selves out  of  it  for  the  payment  of  the  debts  which  they 
have  incurred  under  the  will.  But  the  plain  force  of  the 
principle  before  mentioned  would  clearly  prohibit  these 
executors,  if  compelled  to  pay  the  debts  of  this  business, 
from  charging  the  lands  of  these  remaindermen  for  their 
indemnity.  Here,  then,  the  executors  have  so  dealt  with 
the  trade  fund  as  to  destroy  their  right  to  indemnity  out  of 
it,  and  under  such  circumstances  as  would  put  their  indi- 
vidual property  beyond  the  reach  of  their  creditors.  Upon 
what  ground  can  creditors  seek  to  reclaim  that  fund  for 
their  benefit?  The  case  does  not  seem  to  be  one  for  the 
application  of  the  principle  by  which  a  donee  of  trust  funds 
is  chargeable  with  the  trust.  These  land  owners  do  not 
stand  in  the  position  of  donees.  They  did  not  consent  to 
receive  the  fund,  nor  were  they  guilty  of  any  laches  in  not 
preventing  its  incorporation  with  their  estate;  and  it  cannot 
be  withdrawn  from  them  without  invading  their  right  of 
property,  which  should  not  be  assailed  except  for  some  act 
or  omission  of  their  own. 

So  far  as  it  affects  the  interests  of  married  women  and 
infants,  this  part  of  the  decree  should  be  reversed. 

Whether  the  complainants'  mortgage  is  a  valid  charge 
upon  the  lands  embarked  in  the  trade,  has  not  been  con- 
sidered in  this  court,  as  it  is  not  the  subject  of  appeal. 

Decree  unanimously  reversed. 
52 
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James  Graham  and  Archibald  Graham  and  others, 
appellants, 

The  National  Bank  of  the  State  of  New  York, 
respondent. 

Archibald  Graham  and  wife,  appellants, 

v. 

The  National  Bank  of  the  State  of  New  York, 

respondent. 

Mortgages  given  to  a  national  bank  to  secure  contemporaneous 
loans  of  money  by  discounting  commercial  paper  in  the  usual  course 
of  business,  are  not  void  under  section  5137  or  5136  of  the  revised 
statutes  of  the  United  States ;  they  are  only  voidable,  and  the  govern- 
ment alone  can  object. 


On  appeal  from  the  following  opinion  of  the  vice-chan- 
cellor : 

By  the  English  practice,  all  answers  must  be  signed  by 
the  defendant,  as  well  as  by  his  solicitor,  unless  dispensed 
by  order.  1  Dan.  Ch.  Pr.  733.  This  rule  was  established 
by  Lord  Hardwicke,  by  order  made  April  27th,  1748.  Ful- 
ton Bank  v.  Beach,  6  Wend.  ]$.  And  the  court  of  chancery 
of  New  York,  in  1830,  in  adopting  "  the  customary  practice 
as  it  had  theretofore  existed,"  engrafted  it  upon  its  pro- 
cedure.  Denison  v.  Bassford,  7  Paige  371.  But  it  has  never 
been  adopted  or  followed  in  this  state.  On  the  contrary, 
since  the  passage  of  the  statute  giving  the  complainant  the 
right  to  waive  an  answer  under  oath,  the  practice  has  been 
quite  uniform  for  the  solicitor  alone  to  sign.  If  there  have 
been  any  departures  from  this  course,  they- have  been  so 
few  in  number  as  to  have  no  significance  as  a  matter  of 
practice.  The  objection  that  the  answer  is  not  properly 
sisnied  is  not  well  taken. 
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Two  of  the  defences  are  clearly  equitable.  I  refer  to  the 
defence  of  want  of  consideration,  and,  secondly,  to  the  aver- 
ment that  the  complainant  extended  the  time  of  payment 
of  the  notes,  which  are  secured  by  the  mortgage  in  suit, 
without  the  knowledge  or  consent  of  the  mortgagors.  These 
defences  rest  on  strong  considerations  of  justice,  and  the 
defendants  should  be  afforded  a  full  opportunity  to  main- 
tain them. 

The  defence  of  illegality  is  not  now  maintainable  under 
the  construction  recently  given  to  section  5136  of  the 
national  banking  act,  by  the  United  States  supreme  court. 
.  Union  National  Bank  v.  Mathews,  Int.  Rev.  Rec,  March  3d, 
1879. 

The  answer  sets  up  no  other  defence  writh  sufficient  cer- 
tainty and  fullness  to  make  it  available  to  the  defendants. 

The  motion  covers  the  whole  answer,  and  some  of  the 
defences  being  manifestly  meritorious,  it  cannot  prevail. 

The  defendant  should  be  permitted  to  amend  the  title  of 
his  answer.  Amendments  of  this  nature — being  merely 
formal  for  the  correction  of  a  clerical  mistake — may  be 
made,  by  order  of  the  court,  at  any  time. 

Both  parties  being  in  fault,  neither  will  be  allowed  costs 
against  the  other. 


Mr.  Eugene  Stevenson,  for  appellants,  cited — 

U.  S.  Rev.  Stat.  §§  5136,  5137;  2  Parsons  on  Cont.  (6th  ed.) 
7^6,  753,  762,  note  u;  White  v.  Franklin  Rank,  22  Pick.  181; 
2  CHtty  on  Cont.  (11  Am.  ed.)  971,  974.;  Bank  of  U.  S.  v. 
Owen,  2  Pet.  527,  538;  Recces  v.  Butcher,  2  Vr.  224;  Ryno 
v.  Darby,  5  C.  E.  Gr.  231;  Den  v.  Shotwell,  4  Zab.  791;  S. 
C,  3  Zab.  466;  Columbia  Fire  In*.  Co.  v.  Kingon,  8  Vr.  33, 
and  cases  cited;  Marlatt  v.  Warwick,  11  C.  E.  Gr.  4^4>  ^°P- 
pel  v.  Hall,  7  Wall.  558;  Sedg.  Stat  £  Const.  Far  09-71; 
Harris  v.  Runnels,  12  How.  (U.  S.)  79;  Bissil  v.  R.  R.  Co., 
.'.'  X.  Y.  262;  Hitchcock  v.  Galveston,  6  Otto  351;  Whitney 
Arms  Co.  v.  Barlow,  63  N.    Y.  62;  Rutland  R.  R.   Co.  v. 
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Proctor,  29  Vt.  95  ;  Vermont  $  Canada  R.  R.  v.  Vermont 
Central  R.  R.,  34  Vt.  47;  Brice's  Ultra  Vires  {2d  Eng.  ed.) 
183;  Green's  Brice's  Ultra  Vires  {2d  Am.  ed.)  715-729;  Tracy 
v.  Talmadge,  U  N.  Y.  162;  R.  R.  Co.  v.  McCarty,  96  U  S. 
258 ;  Chicago  Building  Soc.  v.  Crowell,  65  III.  438;  Bank  of 
Genessee  v.  Patchin  Bank,  IS  N  Y.  809;  S.  C,  19  N.  Y. 
312;  Smead  v.  Ind.  R.  R.  Co.,  11  Ind.  104;  Madison  Plank- 
road  v.  Watertown  Plankroad,  7  Wis.  53;  Seligman  v.  Char- 
lottesville Nat.  Bank  { U.  S.  Circuit  Va.)  25  Int.  Rev.  Rec.  385, 
3  Hughes  647;  Ex  parte  Williamson,  L.  R.  (5  Ch.  Ajop.)  309; 
0' Hare  v.  Sec.  Nat.  Bank,  77  Pa.  St.  97;  Union  Hill  Gold 
Mining  Co.  v.  Rocky  ML  Nat.  Bank,  6  Otto  640 ;  Union  Nat. 
Bank  v.  Matthews,  8  Otto  621;  Fowler  v.  Sculley,  72  Pa.  St. 
456;  Woods  v.  Nat.  Bank,  S3  Pa.  St.  57;  Kansas  Valley  Nat. 
Bank  v.  Rowel,  2  Bill.  371;  Crocker  v.  Whitney,  71  N.  Y. 
161;  Merchants  Nat.  Bank  v.  Mears,  10  Chic.  Leg.  News  180; 
Ned.  Pemberton  Bank  v.  Porter,  125  Mass.  133. 


Mr.  Wm.  H.  Morrow,  for  respondent,  cited — 

Rev.  Stat.  U.  S.  1999;  13  U.  S.  Stat,  at  Large  99;  Kircher 
v.  Schalk,  10  Vr.  337;  Bank  v.  Matthews,  8  Otto  621;  Leffing- 
well  v.  Warren,  2  Black  599;  Bissd  v.  R.  R.  Co.,  22  N.  F. 
274;  Parish  v.  Wheeler,  22  N.  Y.  507;  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  68;  Bank  v.  Porter,  125  Mass.  335;  Dem- 
ing  v.  State,  S3  Ind.  416;  Be  Camp  v.  Bobbins,  4  Stew.  Eq.  690; 
Jones  on  Mort.  §  134- 

Archibald  Graham  and  Henry  C.  Post,  partners,  borrowed 
$15,000  of  the  National  Bank  of  the  State  of  New  York,  in 
New  York  City,  and  gave  their  promissory  note  for  that 
sum,  payable  to  the  bank  in  twelve  months  after  date,  with 
interest  at  seven  per  cent.,  payable  semi-annually.  To 
secure  payment  of  this  note,  James  Graham  and  wife  and 
Archibald  Graham  and  wife  made  a  mortgage  to  the  bank 
on  land  in  the  county  of  Passaic,  in  this  state.  To  foreclose 
this  mortgage,  the  bill  in  the  first  case  was  filed.     On  Feb- 


5  Stew.]  JUNE  TERM,  1880.  807 

Graham  v.  National   Bank  of  New  York. 

ruary  9th,  1876,  Graham  and  Post  borrowed  $10,000  more 
of  the  bank,  and  gave  another  promissory  note  for  that 
snm,  payable  six  months  after  date.  To  secure  the  pay- 
ment of  this  second  note,  Archibald  Graham  and  wife  and 
Henry  C.  Post  and  wife  made  a  mortgage  to  the  bank  on  a 
lot  of  land,  with  buildings  and  fixtures  for  a  brewery 
therein,  at  the  city  of  Paterson,  in  this  state.  To  foreclose 
this  mortgage,  the  bill  in  the  second  case  was  filed. 
Both  cases  were  argued  together. 

The  opinion  of  the  court  was  delivered  by 

SctJDDER,  J. 

The  single  question  presented  to  the  court  on  appeal  is, 
whether  a  bank  formed  under  the  act  of  congress  author- 
izing associations  for  carrying  on  the  business  of  banking, 
can  legally  loan  money  by  taking,  as  security  therefor,  a 
mortgage  on  real  estate.  Other  defences  that  were  made 
in  the  court  below  have  been  abandoned  here,  and  this 
question  alone  is  presented  for  our  determination.  The 
exact  position  of  the  defendants,  as  set  out  in  their  answer 
to  the  bill  to  foreclose  the  mortgage  in  controversjT,  is,  that 
the  mortgage  to  the  complainant  was,  in  its  inception,  void 
under  the  provisions  of  section  5137  of  the  revised  statutes 
of  the  United  States.  This  section  enacts,  that  "  a  national 
banking  association  may  purchase,  hold  and  convey  real 
estate  for  the  following  purposes,  and  no  others."  The  two 
purposes  that  might  be  claimed  to  cover  this  mortage  are, 
"  second,  such  as  shall  be  mortgaged  to  it  in  good  faith  by 
way  of  security  for  debts  previously  contracted;"  "-third, 
such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  pre- 
viously contracted  in  the  course  of  its  dealings." 

It  is  obvious  that  these  loans  were  made  by  the  bank  on 
the  security  of  these  two  separate  mortgages,  and  that  the 
making  of  the  notes,  the  payment  of  the  money  by  checks, 
and  the  delivery  of  the  mortgages,  duly  executed  as  security 
therefor,  were  concurrent  acts.     They  were  not,  therefore, 
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given  as  security  for  debts  previously  contracted,  nor  were 
the  mortgaged  lands  conveyed  in  satisfaction  of  debts  pre- 
viously contracted  in  the  course  of  the  dealings  of  the  bank. 

These  cases,  therefore,  stand  without  the  authority  of  the 
statute  to  purchase  and  hold  real  estate  for  such  purpose. 
Each  mortgage  was  given  as  security  for  a  concurrent  loan 
of  money  by  discounting  commercial  paper. 

The  case  has  been  well  argued  by  the  counsel  for  the 
appellants,  on  the  ground  that  contracts  forbidden  by  statute 
are  void,  and  that  courts  will  refuse  to  enforce  such  con- 
tracts from  regard  to  the  law  itself,  and  without  reference 
to  an}'  equities  between  the  parties.  A  like  argument  has 
been  successfully  presented  in  some  reported  cases,  and 
some  courts  of  high  authority  have  held  that  such  mort- 
gages given  as  security  for  debts  contracted  at  the  time,  or 
for  future  advances,  are  invalid,  and  not  enforceable  at  law 
or  in  equity,  because  of  the  alleged  prohibition  of  the  statute. 
Crocker  v.  Whitney,  71  N.  Y.  161;  Fowler  v.  Scully,  72  Pa.  St. 
456  ;  Ripley  v.  Harris,  3  Biss.  199  ;  Kansas  Valley  Bank  v. 
Howell,  2  Dillon  371 ;  Woods  v.  Peoples  Nat.  Bank  of  Pitts- 
burg, 83  Pa.  St.  57;  1  Jones  on  Mori  {2d  eel)  §  134,. 

But  we  are  spared  an  examination  of  these  cases,  and 
others  with  like  conclusions,  and  the  reasoning  upon  which 
they  are  based,  for  a  late  decision  in  the  supreme  court  of 
the  United  States  has  given  a  construction  of  this  statute, 
and  has  authoritatively  determined  the  validity  of  mort- 
gages like  these  in  controversy. 

In  National  Bank  v.  Matthews,  8  Otto  621,  sections  5136 
and  5137  were  construed,  in  their  application  to  a  deed  of 
trust  of  lands  with  power  of  sale,  of  like  effect  with  a  mort- 
gage assigned  to  a  national  bank  as  security  for  a  loan  of 
money  to  the  holder.  The  conclusion  was,  that  where  a 
corporation  is  incompetent,  by  its  charter,  to  take  a  title  to 
real  estate,  a  conveyance  to  it  is  not  void,  but  only  voidable, 
and  the  sovereign  alone  can  object.  It  is  valid  until  assailed 
in  a  direct  proceeding  instituted  i'or  that  purpose.  The  court 
cites,  with  approval,  the  high  authority  of  Chancellor  Kent, 
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in  Silver  Lake  Bank  v.  North,  ^  Joints.  Ch.  370,  where  similar 
terms  in  a  statute  were  construed.  The  bank,  in  this  ruling 
case,  directed  the  trustee  named  in  the  bill  of  trust,  to  sell, 
and,  on  bill  to  enjoin  the  sale,  the  question  of  the  validity 
of  the  security  was  raised.  It  is,  therefore,  an  express 
authority  upon  the  defence  here  raised  on  the  bill  to  fore- 
close the  mortgages  to  the  bank. 

The  decrees  in  both  cases  will  be  affirmed,  with  costs. 

Decrees  unanimously  affirmed. 


Robert  P.  Brown  and  wife,  appellants, 

v. 

The  Mutual  Benefit  Life  Insurance  Company, 
respondent. 

1.  The  opinions  of  experts  in  writing  are  weaker,  in  degree  of  cer- 
tainty, than  the  direct  evidence  of  the  subscribing  witness  to  a  deed, 
where  there  is  no  proof  to  impugn  his  veracity. 

2.  If  a  party  would  avoid  a  mortgage  given  to  secure  a  loan  made  in 
good  faith,  on  the  ground  of  fraud  or  forgery,  he  is  required  to  inter- 
pose the  objection  promptly,  and  not  continue  to  receive  the  benefit 
and  act  under  it  after  he  has  discovered  the  existence  of  the  alleged 
fraud,  and  until  the  mortgagee  is  prejudiced  in  his  proof  by  the  death 
of  material  witnesses. 


On  appeal  from  a  decree  of  the  chancellor,  on  the  advisory 
opinion  of  the  vice-chancellor,  reported  in  Mutual  Benefit 
Life  Ins.  Co.  v.  Brown,  3  Stew.  Eq.  193. 

Mr.  Joseph  Coult,  for  appellants. 
Mr.  Cortlandt  Parker,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

SCUDDER,  J. 

On  bill  for  foreclosure  of  a  mortgage  executed  by  Israel 
H.  Morehouse  and  wife  to  the  complainants,  dated  Septem- 
ber 20th,  1856,  to  secure  the  payment  of  $2,500,  on  land  in 
the  city  of  Newark,  the  defendants  answer  that  the  mort- 
gagors had  no  title  to  the  land,  nor  authority  to  make  the 
loan  and  execute  the  mortgage. 

On  February  27th,  1852,  the  defendant  Robert  P.  Brown 
left  Newark  for  California,  where  he  remained  about  twelve 
months ;  from  there,  he  went  to  Australia,  and  returned  to 
Newark,  May  16th,  1864.  At  the  time  of  leaving,  he  was 
the  owner  of  the  mortgaged  premises  and  other  land  adjoin- 
ing, on  Walnut  street.  His  wife  and  two  young  daughters 
were  left  residing  in  the  dwelling-house  on  the  premises, 
without  any  means  or  provision  for  their  support  in  his 
absence.  He  was  indebted  to  his  brother-in-law,  Israel  H. 
Morehouse,  to  the  amount  of  $800 :  and  the  dwelling-house 
and  lands  were  subject  to  a  mortgage  for  $1,400,  given  by 
himself  and  wife  to  the  Newark  Savings  Institution,  dated 
February  22d,  1851.  He  sent,  from  California,  to  his  wife 
$800  ;  and,  while  he  was  in  Australia,  she  received  from  him 
$50;  but,  for  nearly  ten  years,  no  letters  came  from  him. 
and  his  family  did  not  know  whether  he  was  living  or  dead. 
His  wife  supported  herself  and  family. 

By  deed  dated  September  12th,  1855,  recorded  Septem- 
ber 29th,  1855,  Robert  P.  Brown  (by  his  attorney  in  fact, 
Israel  H.  Morehouse)  and  Phebe  C.  Brown,  his  wife,  con- 
veyed a  portion  of  the  land  on  Walnut  street  to  Jehoiakim 
P.  Kelly,  for  the  consideration  therein  expressed  of  $792; 
and,  on  the  same  day  of  recording  this  deed  (September 
29th,  1855),  $500  of  principal  were  paid  on  account  of  the 
mortgage  of  the  Newark  Savings  Institution.  This  payment, 
with  two  previous  payments  of  $50  each,  on  account  of  the 
principal,  left  a  balance  of  $800. 
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On  February  4th,  1856,  Robert  P.  Brown  (by  his  attorney 
in  fact,  Israel  H.  Morehouse)  and  Phebe  C.  Brown,  his  wife, 
conveyed  the  residue  of  the  lands  on  Walnut  street  to  Sam- 
uel Morehouse;  and  Samuel  Morehouse  and  wife,  by  deed 
dated  April  9th,  1856,  conveyed  the  same  to  Israel  H.  More- 
house. September  20th,  1856,  the  mortgage  to  the  com- 
plainants was  executed,  bj-  him,  to  secure  the  loan  of  §2,500; 
and,  on  September  26th,  1856,  the  balance  of  principal  and 
interest  on  the  mortgage  to  the  Newark  Savings  Institution 
was  paid,  amounting  to  $821.15;  and  a  large  part,  or  the 
whole  of  the  residue  of  the  sum  thus  borrowed,  was  used 
in  building  a  cheaper  and  smaller  dwelling-house  on  the 
land,  to  which  Mrs.  Brown  and  her  daughters  moved,  and 
in  which  the  family  have  since  resided.  The  larger  brick 
dwelling-house  has  been  rented,  by  them,  to  others,  and 
they  have  received  the  rent. 

On  February  9th,  1859,  Israel  H.  Morehouse  and  wife  con- 
veyed the  premises  to  Phebe  C.  Brown,  subject  to  the  com- 
plainant's mortgage,  which  she  assumed  to  pay  as  part  of 
the  purchase-money,  and  no  actual  consideration  was  paid 
by  her  for  such  conveyance.  Morehouse  held  the  title  until 
he  became  insolvent,  and  then  retransferred  the  property  to 
Mrs.  Brown.  The  title  still  remains  in  her,  and  she  and 
her  husband  are  defendants  in  this  action.  They  deny,  in 
their  answer,  that  Israel  H.  Morehouse  wTas  ever  constituted 
the  attorney  in  fact  of  Robert  P.  Brown,  and  charge  that 
his  signature  to  the  letters  of  attorney,  under  which  More- 
house has  acted,  is  a  forgery.  These  letters,  dated  February 
21st,  1852,  giving  full  power  to  sell  lands,  purport  to  have 
been  signed  and  sealed  by  Robert  P.  Brown,  in  the  presence 
of  Anthony  Meeker,  a  subscribing  witness,  who,  on  Septem- 
ber 15th,  1855,  proved  the  execution  of  the  same  before 
Stephen  R.  Iiawes,  a  master  in  chancery,  and  they  were 
duly  recorded  in  the  clerk's  office  of  Essex  county,  Septem- 
ber 29th,  1855,  on  the  same  day  that  the  deed  to  Jehoiakim 
P.  Kelly  was  recorded.       Meeker,  Iiawes    and    Israel   II. 
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Morehouse  were  all  dead,  when  the  testimony  in  this  cause 
was  taken. 

Robert  P.  Brown  denies  that  his  genuine  signature  is  sub- 
scribed to  these  letters  of  attorney,  but  he  also  denies,  with 
great  earnestness,  that  he  ever  signed  the  bond  and  mort- 
gage to  the  Newark  Savings  Institution,  which  were  exe- 
cuted  before  he  left  for  California,  and  upon  which  one 
payment  of  interest,  and  fifty  dollars  on  account  of  the 
principal,  were  made  before  that  time.  He  is  now  an  aged 
man,  and,  from  forgetful ness,  interest  or  other  cause,  his 
testimony  is  unreliable.  Mrs.  Brown  says  she  had  no 
knowledge  of  the  existence  of  the  power  of  attorney,  until 
her  brother,  Israel  II.  Morehouse,  produced  it  at  or  about 
the  time  the  first  deed  to  Kelly  was  executed,  and  then  sup- 
posed it  was  all  right.  Experts  have  been  examined,  and 
the  weight  of  their  evidence  is  against  the  genuineness  of 
the  signatures  of  both  Robert  P.  Brown  and  the  subscrib- 
ing witness,  Meeker.  The  opinions  of  experts,  however 
skillful  they  may  be,  are  weaker  in  degree  of  certainty 
than  the  direct  evidence  of  the  subscribing  witness,  who 
has  sworn  to  the  genuineness  of  both  signatures,  when  he 
proved  the  execution.  There  is  nothing  in  the  evidence  to 
show  that  he  had  any  interest  or  motive  to  swear  falsely,  or 
to  impugn  his  veracity.  It  is  needless,  therefore,  to  con- 
sider the  further  question,  discussed  in  the  opinion  of  the 
vice-chancellor,  whether  the  signature  of  Robert  P.  Brown 
was  not,  and  might  not  legally  be,  subscribed  by  his  author- 
ization, if  there  be  any  testimony  to  warrant  such  consid- 
eration. 

But  if  the  doubt,  raised  by  the  testimony  of  the  experts, 
were  stronger  than  it  is,  to  show  the  signature  to  the  letters 
of  attorney  is  forged,  the  equity  of  the  complainants  is  so 
great,  and  the  conduct  of  the  defendant,  Robert  P.  Brown, 
has  been  such,  that  this  defence  should  not  be  available. 

There  is  no  question  that  the  complainants  loaned  the 
money  secured  by  this  mortgage,  at  the  request  of  Mrs. 
Brown,  and  her  brother,  Israel  II.  Morehouse,  for  the  bene- 
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fit  of  the  property  and  the  family  of  Mr.  Brown,  when  he 
was  absent,  and  had  made  no  provision  for  the  support  of 
those  for  whom  he  was  bound  to  provide.  Benjamin  C. 
Miller,  the  treasurer  of  the  Mutual  Life  Insurance  Com- 
pany, testifies  that  he  had  a  conversation  with  Mrs.  Brown, 
when  she  came  to  pay  interest  on  the  mortgage.  She  said 
it  had  got  some  behind,  and  that  her  brother  had  taken  the 
money  to  build  a  house  for  her,  for  a  home  for  her,  and 
that,  under  the  circumstances,  he  felt  a  sympathy  and 
agreed  to  receive  it  in  installments;  and,  further,  that  she 
made  a  statement  of  the  absence  of  her  husband,  of  her 
desire  to  get  along,  and  that  it  was  difficult  for  her  to  do  so 
and  support  herself,  and  to  take  care  of  the  property. 

John  R.  Weeks,  attorney  of  the  company,  testifies  that 
he  paid  the  balance  of  the  prior  encumbrance  on  the  prop- 
erty held  by  the  Newark  Savings  Institution,  and  had  it 
discharged  from  the  record.  The  facts  proved  show  that 
the  balance  of  the  loan,  or  the  greater  part  of  it,  was  used 
in  building  the  smaller  house  on  the  land,  for  the  benefit  of 
the  family,  and  that,  since  his  return,  Mr.  Brown  has  lived 
in  this  house  with  his  family,  and  has  had  the  advantage  of 
this  improvement.  The  company  were  vigilant  in  making 
searches,  and  examining  the  records  of  title,  where  nothing 
indicated  the  alleged  fraud  on  which  the  defence  is  founded. 
While  they  ma}7  not  have  technically  the  right  of  subroga- 
tion to  the  Newark  Savings  Institution  for  the  amount  paid 
in  satisfaction  of  their  mortgage  on  the  land,  because  they 
were  in  no  way  interested  or  bound  for  the  payment,  the 
case  presents  a  strong  equity,  and,  in  connection  with  the 
further  fact  that  the  defendant  and  his  family  have  since 
had  the  benefit  of  the  money  loaned  in  the  discharge  and 
improvement  of  the  property  which  has  been  their  home, 
it  gives  strength  and  significance  to  the  conduct  of  the 
defendant,  Robert  P.  Brown,  since  his  return  to  Newark. 
He  returned  in  May,  1864,  and  was  soon  told,  as  lie  admits, 
that  there  was  a  power  of  attorney,  and  how  it  had  been 
used,  if  he  did  not  know  it  before.     He  gave  no  notice  to 
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these  complainants  of  the  alleged  fraud  in  its  execution, 
but,  on  the  contrary,  permitted  his  wife  to  pay  interest  on 
the  bond  and  mortgage  held  by  them,  for  three  years  after 
his  return,  and,  as  the  payments  were  made  regularly, 
instead  of  being  delayed,  or  by  installments,  as  was  the 
case  before  his  return,  it  is  fair  to  assume  that  he  aided  in 
making  such  payments. 

In  May,  1866,  the  defendants  filed  a  bill  in  this  court  to 
set  aside  the  letter  of  attorney  and  subsequent  encum- 
brances on  the  property.  These  complainants  were  not 
made  parties.  It  is  not  necessary  to  use  the  bill  further 
than  to  show  that  such  a  bill  did  exist,  and  that  certain  facts 
were  in  issue  between  the  parties.  It  need  not  be  used  to 
show  the  admission  of  the  indebtedness  to  the  complainants, 
and  the  validity  of  their  encumbrance  on  the  land,  for  its 
admissibility  is  questioned.  See  Boileau  v.  Hutlin,  2  JExch. 
665;  2  Whart.  JEc.  §§  838,  1119;  3  GreenL  Ec.  §  27 ^  h. 
We  have,  however,  the  evidence  of  the  solicitor  of  the 
defendants,  who  conducted  the  cause,  that  these  complain- 
ants were  not  made  parties  in  that  action,  because  the 
defendants  admitted  the  justice  of  their  claim,  and  agreed 
that  they  should  be  paid  because  of  the  help  they  had 
received  from  the  loan  of  the  complainants,  the  removal  of 
the  prior  encumbrance,  the  increased  value  and  accommo- 
dation of  their  property.  They  afterwards  paid  interest  up 
to  May  9th,  1864.  They  have  gained  an  advantage  in  con- 
ducting their  former  suit  without  the  opposition  of  the 
complainants,  whom  they  thus  silenced. 

Xo  one  is  permitted  to  keep  silent  when  he  should  speak, 
and  thereby  mislead  another  to  his  injury.  Gregg  v.  Von 
Phul,  1  Wall.  274.  These  defendants  have  delayed  making 
their  defence  until  Israel  H.  Morehouse  and  Anthony 
Meeker,  the  principal  witnesses,  are  dead,  and  the  com- 
plainants are  at  a  great  disadvantage. 

This  is  a  proper  case  to  enforce  the  rule  that,  in  suits  to 
rescind  contracts  for  fraud,  it  is  the  duty  of  the  plaintiffs  to 
put  forward  their  complaint  at  the  earliest  possible  period. 
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Jinrdngs  v.  Broughton,  5  DeG.  M.  ft  G.  126.  And  if  they 
would  avoid  the  security  which  has  been  given  in  this  case, 
on  the  ground  of  fraud,  it  was  incumbent  on  them  to  inter- 
pose the  objection  promptly,  and  not  to  continue  to  act 
under  it  after  they  discovered  the  existence  of  the  alleged 
fraud.     2  Story's  Eq.  Juris.  §  1551. 

With  these  strong  grounds  of  equitable  reply  to  the 
defendants'  charge  of  fraud,  the  vice-chancellor  properly 
held  that  they  who  ask  equity  should  do  equity,  and  required 
them  to  produce  clear  proof  of  forgery  in  the  letters  of 
attorney,  and  decided  that  the  evidence  was  too  uncertain 
to  be  the  basis  of  a  decree  against  the  complainants  at  this 
remote  period  and  under  the  peculiar  circumstances  of  the 
case. 

The  decree  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


Lewis  Mayer,  appellant, 

v. 

The  Attorney-General  and  others,  respondents. 

1.  In  an  insolvent  mutual  life  insurance  company,  the  holders  of 
policies  matured  either  by  death  or  the  attainment  of  the  age  speci- 
fied, are  preferred  creditors,  and  the  holders  of  running  policies, 
members,  of  the  debtor  corporation,  and  hence  the  former  cannot  be 
called  on  to  share,  pra  rata,  losses  occurring  after  their  claims  matured. 

2.  Where,  at  the  date  of  such  insolvency,  the  risk  on  endowment 
policies  had  not  been  terminated,  the  holders  of  such  policies  are  not 
creditors,  notwithstanding  all  the  premiums  thereon  liable  to  be 
called  for,  had  been  paid. 

3.  The  day  on  which  the  insolvency  occurred,  as  adjudged  by  the 
decree,  fixes  the  time  to  which  the  several  claims  must  be  referred  for 
adjustment,  and  not  the  date  of  the  decree  itself. 
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On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Vanatta  v.  N.  J.  Mut.  Life  Ins.  Co.,  4  Stew.  Eq.  15. 

Mr.  A.  Q.  Keasbey,  for  Lewis  Mayer,  cited — 

N.  Y.  Life  v.  Statham,  3  Otto  24;  Dalby  v.  Life  Assurance 
Co.,  15  C.  B.  365 :  Trenton  Ins.  Co.  v.  Johnson,  4  Zab.  58 J/, ; 
Atlantic  Mut.  Life  Ins.  Co.  Case,  16  Alb.  L.  J.  453  ;  Hokomb 
x.  New  Hope  Bridge  Co.,  1  Stock.  457  ;  Stratton  v.  Allen,  1  C. 
E.  Gr.  229 ;  Security  Life  Lis.  Co.  Case,  11  Hun  96 ;  S.  C. 
on  Appeal,  8  Ins.  L.  J.  859,  2  N.  J.  L.  J.  354  i  Mooney  v. 
British  Cum.  Life  Lis.  Co.,  9  Abb.  Pr.  {N.  S.)  103 ;  Albert 
Life  Ins.  Co.,  L.  B.  (9  Eg.)  705;  BelVs  Case,  L.  B.  (9  Eq.) 
706;  Holdikh's  Case,  L.  B.  {14  Eq.)  72;  Melver's  Case,  L. 
B.  [5  Ch.  App.)  4!4- 

Mr.  E.  Mercer  Shreve,  for  Josephine  "Wall work  and 
Amanda  Netf,  cited — 

Mut  B<n.  Life  Ins.  Co.  v.  Hdlyard,  8  Vr.  444;  Lehigh 
Valley  Fire  Ins.  Co.  v.  John  Schimpf,  Bhila.  Leg.  Int.,  Aug. 
24,  1877,  86  Ba.  St.  373;  Trenton  Mut.  Ins.  Co.  v.  McKehcay, 
1  Beas.  133 ;  Com.  v.  Mass.  Mut.  Fire  Ins.  Co.,  112  Mass. 
116,  119  Mass.  45;  Com.  v.  Monitor  Mut.  Ins.  Co.,  112  Mass. 
150 ;  Conigland  v.  Ins.  Co.,  Phitt.  Eq.  341;  Craftsman's  Ins. 
Co.  of  N.  Y.  v.  A'.  J.  Mat.  Life  Ins.  Co.  (not  yet  regularly 
reported). 


Messrs.  Cortlandt  Barker  and  B.  Wayne  Barker,  for  Eliza 
Munro  and  Catharine  Kiley,  cited- 

Bell's  Case,  L.  B.  [9  Eq.)  756;  Holditch's  Case,  L.  B.  (14 
Eq.)  72;  Trenton  Mut.  Ins.  Co.  v.  McKelway.  1  Beas.  133; 
Com.  v.  Mass.  Mut.  Fire  Ins.  Co.,  112  Mass.  116,  119  Mass. 
45;  Mut.  Ben.  Life  Ins.  Co.  v.  Hillyard,  £  Vr.  444;  Boggles 
v.  Chapman,  59  N.  Y.  163;  Jenkins  v.  Armour,  6  Biss.  312 ; 
Kitchen  v.  Conldin,  57  How.  Br.  368. 
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Mr.  Joseph  Coult,  for  Wm.  P.  Nicholas,  cited — 
May  on  Insurance  p.  684  §  548 ;  Angell  on  Life  and  Fire 
I?ts.  §  4.13;  Mygatt  v.  N.  Y.  Pro.  Ins.  Co.,  21  N.  Y.  65,  70, 
73;  Shirley  v.  Mut.  Assurance  Society,  2  Bob.  (  Va.)  705;  Mut. 
Ben.  Life  Ins.  Co.  v.  Jarvis,  22  Conn.  133  ;  Waterbury  v.  Eagle 
Iron  Works,  8  Paige  380 ;  Kincaid  v.  Dwindle,  59  N.  Y.  548. 

Mr.  T.  A.  Jobs,  and  Mr.  A.  M.  Bingham,  of  New  York, 
for  Anson  M.  Baker,  cited — 

Nix.  Dig.  (4th  ed.)  408  §  15;  Rev.  191  §  80;  Burnley  v. 
Stevenson,  24  Ohio  St.  4^4  '>  Chew  v.  Brumagim,  6  C.  E.  Gr. 
520;  Weymouth  v.  Washington  R.  R.  Co.,  1  Mc Arthur  19;  Rob- 
ert v.  Hodges,  1  C.  E.  Gr.  299;  Stat,  of  N.  Y,  1853  ch.  463, 
1862  ch.  300  §  14;  Thatcher  v.  Turret,  3  Dana  372,  380; 
LeRoy  v.  Globe  Ins.  Co.  2  Edw.  Ch.  657 ;  Taylor  v.  Root,  4. 
Ke'yes  335 ;  Ainslie  v.  Radcliff,  7  Paige  4^9;  Sharswood's 
Blackstone  465,  note  25 ;  Cross's  Law  of  Liens  105;  Kelly  x. 
Neshannic  Mining  Co.,  3  Hal.  Ch.  579;  Stratton  v.  Allen,  1  C 
E.  Gr.  233,  235;  Parsons  v.  Monroe  Mfg.  Co.,  3  Gr.  Ch.  137; 
In  re  Daniel  Sheehan,  8  Nat.  Bank.  345;  Andrews  v.  Smith , 
9  Wend.  53,  54;  Bates  v.  Lyons,  7  Paige  85;  Mum  ford  v. 
Stocker,  1  Cow.  178;  Crawford  v.  Wilson,  4  Barb.  504,  524 ; 
Spauldon  v.  Congdon,  18  Wend.  543 ;  Wood  v.  Keyes,  6  Paige 
478;  Campbell  v.  Messier,  4  Johns.  Ch.  334;  Wilkes  v.  Harper, 
2  Barb.  Ch.  338. 

Mr.  F.  W.  Stevens,  for  the  receiver,  cited — 
GoodselVs  Prin.  $  Prac.  of  Life  Ins.  35 ;  N.  Y.  Life  Ins. 
Co.  v.  Statham,  93  U.  S.  24;   Holditch's  Case,  L.  R.  (14  Eg.) 
72;  BeWs  Case,  L.  R.  (9  Eq.)  706 ;   People  v.  Security  Life 
Ins.  Co.,  N.  Y.  Court  of  Appeals,  1879. 

'  The  opinion  of  the  court  was  delivered  by 

DODD,    J. 

This  appeal  is  from  an  order  of  the  chancellor  directing 
distribution  of  a  portion  of  the  assets  of  the  New  Jersey 
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Mutual  Life  Insurance  Company  among  certain  classes  of 
claimants.  In  pursuance  of  an  information  filed  against 
the  company  as  an  insolvent  corporation,  on  the  30th  of 
January,  1877,  a  temporar}'  injunction  was  issued  and  a 
receiver  appointed.  Afterwards,  by  a  decree  made  on  the 
1st  of  May,  1877,  it  was  adjudged  that,  on  the  said  30th  of 
January,  the  company  had  become  insolvent;  that  the  tem- 
porary injunction  previously  issued,  restraining  the  company 
from  doing  business,  should  be  made  perpetual;  and  that 
the  receiver  should  proceed  to  wind  up  its  affairs. 

Petitions  were  subsequently  submitted  to  the  chancellor, 
setting  up  claims  founded  on  the  company's  policies,  and 
presenting  the  question  whether  any  of  such  claims  were 
entitled  to  be  paid  in  preference  to  others.  In  the  eight 
petitions  submitted,  three  descriptions  of  policies  are  referred 
to:  one,  covering  the  whole  length  of  natural  life,  insuring 
a  sum  to  be  paid  upon  death;  a  second,  covering  a  limited 
period  of  years,  insuring  a  sum  to  be  paid  upon  death,  if  it 
should  happen  within  the  period  limited ;  a  third,  called 
endowment  policies,  insuring  a  sum  to  be  paid  upon  the 
attainment  of  a  certain,  specified  age,  or  sooner,  if  death 
should  sooner  occur.  The  policies  included  in  the  first  and 
second  descriptions  do  not  differ  from  each  other  in  any  par- 
ticular affecting  the  question  of  priority  now  in  dispute. 
Both  cover  risks  to  be  terminated  and  turned  into  claims  by 
the  happening  of  death.  Six  of  the  petitions  relate  to  such 
policies.  Two  of  the  petitions  relate  to  endowments.  In 
neither  of  the  endowments  had  the  risk  terminated  before 
insolvency,  either  by  death  or  by  the  attainment  of  the 
specified  age.  They  differed  from  each  other  only  in  the 
particular  that  in  one  case  all  the  premiums  that  ever  could 
have  been  required  by  the  company  if  it  had  continued  to 
be  solvent,  had  been  paid,  while  in  the  other  case  future 
premiums  might  have  become  payable.  Policies  whose 
risks  have  been  ended  by  death,  are  commonly  spoken  of 
as  death  claims;  while  endowment  policies,  whose  risks 
have  been  ended  by  the  attainment  of  the  specified  age,  are 
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called  matured  claims;  but  both  may,  without  inaccuracy, 
be  called  claims  on  matured  policies,  the  risks  being  over 
and  the  claims  no  longer  uncertain  or  contingent. 

By  the  order  appealed  from,  claims  on  matured  policies 
are  directed  by  the  chancellor  to  be  paid  by  the  receiver,  in 
preference  to  claims  founded  on  policies  whose  risks  contin- 
ued till  insolvency,  except  only  the  special  class  of  endow- 
ment policies  on  which  all  premiums  ever  requirable  had 
been  fully  paid.  Such  excepted  endowments  were  placed  in 
the  same  category  with  claims  on  matured  policies,  and  all 
were  directed  to  be  paid,  not  equally  or  pro  rata,  but,  in  the 
words  of  the  order,  "  such  payments  to  be  made  to  said  par- 
ties in  the  order  of  the  death  of  said  persons  insured  and 
the  time  stipulated  by  the  company  for  the  payment  of  the 
endowment  policies." 

The  petitioner,  Lewis  Mayer,  was  the  holder,  at  insolv- 
ency, of  a  policy  on  his  life,  which,  by  its  terms,  was  to  run 
till  his  death.  His  contention  before  the  chancellor  and  in 
this  court  was  against  the  right  of  the  holder  of  any  claim 
on  a  matured  policy,  or  on  an  endowment,  to  be  paid  in  pref- 
erence to  claims  on  policies,  where,  as  in  his  case,  the  risk 
still  continued.  His  contention  was  that  all  policy  claims 
should  be  put  on  an  equal  footing;  that  the  reserves,  or,  as 
they  are  otherwise  termed,  the  unearned  portions  of  the 
premiums  paid  and  held  for  policies,  with  continuing  risks, 
were  entitled  to  be  paid  equally  and  pro  rata  with  the  claims 
to  which  preference  was  given  by  the  chancellor's  order. 

Mayer  is  the  only  appellant.  The  single  question  raised 
by  the  appeal  is,  therefore,  that  of  the  priority  just  stated. 
The  chancellor  directs  the  preferred  claims  to  be  paid  in  a 
certain  order  of  precedence  among  themselves.  This  direc- 
tion, not  being  appealed  from,  is  not  now  under  review. 
The  discrimination  made  by  it  does  affect  the  holders  of  the 
postponed  claims.  As  to  them,  no  rule  of  distribution  is 
laid  down.  In  what  manner  they  shall  share,  as  between 
themselves,  in  any  remaining  assets  to  be  distributed,  is 
expressly  reserved  by  the  order  for  future  adjudication. 
53 
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I  agree  with  the  chancellor  in  thinking  that  claims  founded 
on  policies  that  matured  before  insolvency,  should  be  pre- 
ferred to  claims  simply  for  reserves.  This  conclusion  is 
clearly  required,  I  think,  in  a  mutual  company,  by  the  dif- 
ference between  the  character  of  a  matured  claim  and  the 
character  of  a  policy  reserve.  It  is  in  substance  the  differ- 
ence between  the  claim  of  an  outside  creditor  against  a  firm 
for  a  debt,  and  a  claim  of  a  member  of  the  firm  for  his  share 
of  the  assets  invested  in  its  business.  It  is  true  that  the 
company,  in  this  case,  was  not  an  ordinary  partnership.  It 
was  a  corporate  body  whose  members  were  changing,  and 
their  liability  for  the  company's  losses  was  of  limited 
extent;  but  as  between  the  parties  whose  claims  are  now 
under  consideration,  the  relation  which  the  owner  of  a 
matured  claim  held  to  the  corporation  and  to  the  remain- 
ing members,  was,  to  the  extent  of  the  company's  assets,  the 
relation  of  an  outside  creditor  to  the  partners  of  a  firm.  As 
partners  can  claim  no  part  of  the  partnership  assets  on  a 
settlement  till  the  partnership  debts  have  been  paid,  so  here 
those  who  were  members  of  the  company  when  insolvency 
occurred,  must  be  postponed  to  those  who  had  previously 
become  creditors,  and1  ceased  to  be  members.  This  results 
from  the  manner  in  which  the  company  was  organized  and 
its  business  conducted. 

It  was  a  mutual  company,  constituted  by  policy-holders, 
in  distinction  from  a  stock  company  constituted  by  stock- 
holders. By  its  act  of  incorporation,  approved  March  19th, 
1863  (P.  L.  1863 p.  395),  it  was  enacted  "that  all  persons 
who  shall  insure  in  or  with  the  corporation  shall,  while  they 
continue  so  insured,  be  deemed  and  taken  as  members  of 
said  corporation."  As  such  members  they  managed  the 
business  through  their  agents,  the  directors,  whom  they 
exclusively  had  the  power  to  elect.  Each  member  was  at 
the  same  time  both  insurer  and  insured.  When  the  risk 
covered  by  his  policy  was  ended,  either  by  the  happening 
of  death  or  by  the  attainment  of  a  specified  age,  no  insurable 
interest   remained.      The    condition  of   being   insurer   and 
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continuing  so  insured  no  longer  existed,  and  membership 
ceased.  The  termination  of  the  risk  and  of  membership 
effected  the  change  in  the  status  of  the  policy,  from  which 
its  right  to  be  a  preferred  claim  is  derived.  Prior  to  such 
change  it  was  entitled,  as  between  it  and  the  other  policies, 
to  a  share  in  the  company's  re-insurance  or  reserve  fund. 
By  such  change  it  became  a  debt  owing  by  the  company  to 
a  third  party,  not  bound  to  make  further  payments  of  pre- 
miums, and  not  entitled  to  act  in  the  management  of  the 
business.  The  amount  of  such  debt  was  not  subject,  in  the 
legitimate  conduct  of  the  business,  to  its  risks.  Before 
insolvency  occurred,  the  company's  assets  were  sufficient  to 
pay  such  debts  or  matured  claims,  and  also  to  cover  the 
reserves  on  its  policies.  This  is  involved  in  and  implied 
by  the  meaning  of  solvency.  In  that  state  of  things  the 
amounts  of  the  matured  claims  were  properly  to  be  set 
apart  from  the  reserves  which  were  still  required  for  the 
company's  business  of  insurance,  and  which  were  legiti- 
mately embarked  in  its  prosecution.  The  holders  of  such 
claims,  not  being  members  of  the  company  when  overtaken 
by  insolvency,  cannot  legally  or  equitably  be  called  on  to 
share  in  subsequent  losses  pro  rata  with  those  who  continued 
to  be  members,  and  under  whose  management  the  losses 
occurred. 

This  view  is  not  in  conflict  with  the  ruling  of  the  court 
of  appeals  of  New  York,  in  the  recent  case  of  Security  Life 
Ins.  £  Ann.  Co.,  11  Hun  96,-  cited  at  the  argument.  The 
court  in  that  case  recognized  the  distinction  between  a 
mutual  company  and  the  company  there  dealt  with.  The 
holders  of  matured  and  unmatured  policies  were  regarded 
in  that  case  as  alike  creditors  of  the  corporation,  which  was 
not  constituted  by  either  class  of  policy-holders,  but  was  a 
third  party  to  both.  The  same  is  true  of  the  English  cases 
to  which  counsel  referred.  In  none  of  them  were  present 
the  controlling  elements  which,  in  a  mutual  company  like 
this,  distinguish  the  two  classes  and  make  the  holders  of 
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matured  claims  the  creditors,  and  the  holders  of  running 
policies  the  members,  of  the  debtor  corporation. 

This  result  is  in  harmony  with  the  rule  of  distribution  in 
the  80th  section  of  the  act  concerning  corporations  {Rev. 
j).  191),  made  applicable,  as  far  as  may  be,  to  insolvent 
insurance  companies  by  the  56th  section  of  the  act  concern- 
ing insurance  companies  {Rev.  p.  517).  The  distribution  in 
that  section  is,  first,  to  creditors ;  second,  to  the  preferred 
stockholders,  and,  third,  to  the  general  ones.  The  assets 
of  a  mutual  company  belong  to  the  members,  as,  in  a  stock 
company,  they  belong  to  the  stockholders.  The  reason  of 
preference  to  creditors  is  in  each  case  the  same — the  just 
and  plain  reason  that  the  owners  of  the  assets  are  the  debt- 
ors, and  hold  the  assets  subject  to  the  payment  of  their 
debts. 

The  right  to  priority  of  payment  deduced  from  the  fore- 
going considerations  is  not  dependent  on  or  aided  by  that 
provision  of  the  charter  relating  to  assessments  on  the  com- 
pany members.  The  words  of  this  provision  are :  "  That 
if,  at  any  time,  it  shall  so  happen  that  there  shall  be  just 
claims  on  the  corporation,  for  losses  sustained,  to  a  greater 
amount  than  they  have  funds  on  hand  to  discharge,  the 
directors  shall  proceed  to  assess  such  deficiency,  in  a  ratable 
proportion,  on  the  members,  according  to  the  amount  of 
each  member's  insurance;  provided  that  such  assessment 
shall  not  exceed  the  amount  of  the  note  or  obligation  given 
by  such  member." 

The  notes  given  by  the  members  in  this  company  were 
for  a  part  of  the  premiums  named  in  the  policies.  No  lia- 
bility was  created  by  the  notes  to  pay  more  than  the  defi- 
nite amounts  which  the  terms  of  the  policies  required. 
Under  the  known  proper  conduct  of  the  business,  the  notes 
of  a  member  did  not  exceed  at  any  time,  while  the  com- 
pany was  solvent,  the  value  of  his  policy.  Unlike  the  notes 
given  by  members  of  mutual  companies  insuring  against 
fire  or  marine  risks,  the  notes  here  were  not  purely  personal 
obligations,  but  were  secured  by  the  values  of  the  policies 
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on  which  the  notes  were  a  lien.  The  makers  of  the  notes 
were  borrowers  from  the  company  on  the  strength  of  their 
policies,  which,  under  the  proper  management  referred  to 
above,  were  good  collateral  securities  for  the  loans.  The 
premiums  were  the  same  in  amount  and  in  form,  whether 
paid  wholly  in  cash,  or  partly  in  cash  and  the  balance  by 
note.  Unlike  the  note  in  the  fire  and  marine  companies 
alluded  to  above,  the  note  given  for  a  part  of  the  premium 
here  did  not  extend  membership  beyond  the  termination  of 
the  risk,  or  render  its  maker  liable  to  contribute  for  losses 
incurred  by  the  company  after  the  policy  had  ceased  to  be 
a  risk.  The  consequence  is  that  no  important  significance 
attaches  to  these  words  of  the  charter  in  respect  to  the  ques- 
tion of  priority  now  under  review. 

While  assenting  to  the  correctness  of  the  order  appealed 
from,  so  far  as  it  gives  priority  to  claims  founded  on  poli- 
cies matured  before  insolvency  occurred,  I  must  dissent 
from  that  part  of  it  which  includes  in  the  preferred  class 
the  special  endowments  unmatured,  but  on  which  all  the 
premiums  ever  requirable  had  been  paid.  These  endow- 
ments were  continuing  risks — as  much  so  in  nature,  though 
not  in  degree,  as  ordinary  policies  covering  the  full  period 
of  life.  The  circumstance  that  no  more  premiums  could 
have  been  required  to  be  paid  if  the  company  had  continued 
to  be  solvent,  is,  in  this  behalf,  unimportant.  Premiums  on 
the  company's  policies  were  payable  in  diversified  ways : 
By  one  sum  at  the  outset;  by  payments  each  year  during 
life,  or  yearly  for  a  certain  limited  time.  The  varying 
methods  of  payment  did  not  vary  the  result  to  the  com- 
pany; the  present  worth  of  such  premiums  at  the  policy's 
inception  being  the  same  by  one  method  as  by  another. 
An  endowment  policy,  whose  premiums  were  fully  paid, 
was  a  contingency  still,  and  no  more  entitled  to  be  treated 
as  a  present  debt,  payable  in  the  future,  than  a  paid-up 
policy,  maturable  only  by  death,  at  any  age  it  might  hap- 
pen to  come.     The  ground  of  preference  exists  only  in  the 
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fact  that   a  policy  had   ceased    to  be  a   contingency,   and 
had  become  a  fixed  and  definite  claim. 

I  dissent,  also,  from  the  order  in  this,  that  the  date  of  the 
decree  of  insolvency,  instead  of  the  date  when  insolvency 
was  adjudged  by  the  decree  to  have  occurred,  is  the  point 
of  time  up  to  which  policies  are  allowed  to  have  matured 
and  the  claims  on  them  taken  as  preferred.  The  date  of 
the  decree  is  May  1st,  1877.  It  adjudges  that  insolvency 
existed  on  the  30th  of  January,  preceding.  Under  the 
information  then  filed,  the  receiver  was  appointed,  and  the 
company  became  disentitled  to  continue  its  business.  Dur- 
ing the  period  till  the  date  of  the  decree  above  stated,  the 
receiver  was  authorized,  by  the  order  appointing  him  and 
granting  the  temporary  injunction,  #to  take  any  premiums 
offered  on  policies,  and  hold  them  provisionally  as  a  sepa- 
rate fund,  with  a  view  to  the  possible  re-establishrnent  by 
the  members  of  the  company's  affairs.  The  company  was 
not  re-established,  and  the  premiums  so  taken  were  not 
used  for  insurance.  It  is  an  incident  of  the  peculiar  con- 
tract and  relation  which  each  member  of  a  mutual  insur- 
ance company  enters  into  with  the  other  members,  that  the 
injunction  and  judicial  sequestration  of  the  property  of  the 
corporation  terminates  its  liability  for  future  losses.  Com- 
monwealth v.  Mass.  Ins.  Co.,  119  Mass.  51. 

For  the  purpose  of  correcting  the  order  appealed  from, 
by  excluding  from  the  preferred  claims  those  founded  on 
unmatured  endowments,  and  by  limiting  the  time  for  matu- 
rity to  the  30th  of  January,  instead  of  the  1st  of  May,  1877, 
there  must  be  a  reversal,  but,  under  the  circumstances,  the 
reversal  should  be  without  costs. 

Decree  unanimously  reversed. 
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The    Mayor  and   Aldermen   of  Jersey  City,  appellants, 

v. 
Matthew  Foster,  respondent. 

A  mortgage  made  to  an  officer  of  the  court,  designated  by  the  chan- 
cellor, brings  the  fund  as  much  within  the  custody  of  the  law  as  if  it 
were  made  directly  to  the  chancellor ;  and  hence,  such  mortgage  is  a 
lien  on  the  premises  covered,  superior  to  municipal  taxes  and  assess- 
ments. 


Mr.  Allan  McDermM  and  Mr.  Leon  Abbett,  for  appellants. 

Mr.  Thomas  J.  Kennedy,  for  respondent. 

On  appeal  from  the  following  opinion  by  the  vice-chan- 
cellor : 

This  case,  in  all  its  material  facts,  is  identical  with  that 
of  Trustees  of  Public  Schools  v.  Trenton,  3  Stew.  618;  S.  C.  on 
appeal,  Id.  667.  The  only  point  in  which  even  an  unim- 
portant difference  can  be  suggested  is,  that  the  mortgage  in 
that  case  was  made  to  the  chancellor,  and  in  this  it  was 
made  to  an  officer  of  his  court  designated  by  him.  Exemp- 
tion or  superiority  of  right  does  not  at  all  depend  upon  the 
fact  that  the  mortgage  is  made  to  a  particular  person  or 
officer,  but  whether  it  represents  property  which  the  state, 
in  virtue  of  its  sovereignty,  has  drawn  into  its  courts.  If 
the  security  represents  property  in  the  custody  of  the  law, 
considerations  of  public  policy,  according  to  the  judgment 
of  the  court  of  errors  and  appeals,  protect  it  against  the 
hazards  of  the  priority  of  tax  liens.  These  securities  rep- 
resent property  in  that  situation,  and  they  must,  therefore, 
be  held  to  stand  superior  to  the  liens  of  the  defendants. 

The  complainant  is  entitled  to  a  decree  that  his  mort- 
gages constitute   liens  prior  to  the  taxes  and  assessments, 
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and  that,  unless  the  defendants  redeem  within  thirty  days 
of  the  service  of  the  decree,  they  shall  be  foreclosed. 


Per  Curiam. 

The  decree  in  this  case  unanimously  affirmed,  for  reasons 
given  by  the  vice-chancellor  in  the  case  below. 


Thomas  B.  Stout,  appellant, 

v. 

Executors  of  Henry  H.  Seabrook,  deceased,  respondents. 

Mr.  Wm.  H.  Vredenburgh  and  Mr.  J.  D.  Bedle,  for  appel- 
lant. 

Mr.  G.  G.  Beekman,  for  respondents. 

Per  Curiam. 

This  decree  affirmed,  for  reasons  given  by  the  vice-chan- 
cellor in  the  case  below,  3  Stew.  Eq.  187. 

For  affirmance — Beasley,  C.  J.,  Depue,  Knapp,  Magie, 
Scudder,  Clement,  Dodd,  Green — 8. 

For  reversal — Dixon,  Reed,  Van  Syckel — 3. 


David  Dalrymple,  appellant, 

v. 

Sylvester  Van  Syckel,  respondent. 

Mr.  John  T.  Bird,  for  appellant. 

Mr.  Chester  Van  Syckel,  for  respondent. 
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Per  Curiam. 

This  decree  unanimously  affirmed,  for  reasons  given  by 
the  vice-chancellor  in  the  case  below,  5  Stew.  Eq.  233. 


Ephraim  P.  Emson,  appellant, 

v. 

Job  Polhemus,  respondent. 

Mr.  Wm.  H.  Vredenburgh,  for  appellant 
Mr.  C.  Ewan  Merritt,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  reasons  given  by 
the  chancellor  in  the  case  below,  3  Stew.  Eq.  4-05. 


Joel  Parker  and  others,  appellants, 

v. 

Edward  Snyder  and  otners,  respondents. 

Mr.  W.  W.  Wiltbank  and  Mr.  B.  Gummere,  for  appellants. 
Mr.  A.  Flanders,  for  respondents. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  reasons  given  by 
the  chancellor  in  the  case  below,  £  Stew.  Eq.  lGJf. 
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Joseph  W.  McElroy,  appellant, 

v. 

James  Ludlum  and  others,  respondents. 

1.  The  answer  of  one  defendant  cannot  have  the  effect  of  an  answer 
as  against  a  co-defendant.  Admissions  contained  in  the  answer  of  one 
defendant  will  be  received  in  evidence  against  a  co-defendant,  where 
the  parties  stand  to  each  other  in  such  relation  that  the  admissions 
of  the  one  would  be  competent  evidence  against  the  other;  but  a 
co-defendant,  having  filed  a  separate  answer,  is  entitled  to  every 
defence  which  his  answer  will  allow  to  be  made  under  it. 

2.  If  the  admissions  of  a  surviving  partner  with  respect  to  a  trans- 
action within  the  scope  of  the  copartnership,  made  after  the  death  of 
his  copartner,  be  competent  evidence  against  the  personal  representa- 
tives of  the  deceased  partner,  they  are  not  conclusive. 

3.  Unless  in  cases  specially  provided  for  in  the  statute,  part  per- 
formance will  not  validate  a  contract  invalid  by  the  statute  of  frauds, 
so  as  to  enable  the  party  to  enforce  it  by  an  action  upon  the  contract. 
The  doctrine  that  part  performance  of  a  contract  will  make  valid 
a  contract  invalid  by  the  statute,  is  exclusively  the  creature  of  equity, 
and  applies  only  to  contracts  relating  to  land. 

4.  A  party  performing  services  under  a  contract  invalid  by  the 
statute  of  frauds,  cannot  sue  upon  the  contract  to  recover  compensa- 
tion for  his  services.  The  only  remedy  in  such  cases  is  upon  a  quantum 
meruit  for  the  value  of  the  service. 

5.  In  an  action  on  a  quantum  meruit  to  recover  the  value  of  services 
performed  under  a  special  contract  invalid  by  the  statute  of  frauds, 
which  stipulates  for  compensation  by  the  conveyance  of  property  or 
some  other  collateral  benefit  to  be  conferred,  evidence  of  the  value  of 
the  property  to  be  conveyed,  or  the  benefit  to  be  conferred,  is  not 
competent  evidence  on  the  subject  of  the  value  of  the  services 
rendered. 

6.  M.  entered  into  a  verbal  contract  with  the  firm  of  H.  &  Co.,  as 
superintendent  of  the  business  of  the  firm,  for  the  compensation  of 
one-eighth  of  the  profits  of  the  business,  with  a  guarantee  that  the 
one-eighth  of  the  profits  should  not  be  less  than  $3,000  a  year.  The 
service  was  to  commence  at  a  day  subsequent  to  the  making  of  the 
agreement. — Held, 

(1)  That  the  agreement  was  within  the  statute  of  frauds  as  an  agree- 
ment not  to  be  performed  within  a  year  from  the  making  thereof. 
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(2)  That  M.  could  not  sue  on  the  contract  to  recover  compensation 
for  services  performed  under  the  contract,  and  that,  in  an  action  on  a 
quantum  meruit  for  the  services  performed,  he  could  not  resort  to  an 
account  of  profits  as  evidence  of  the  value  of  his  services. 


On  appeal  from  a  decree  advised  by  Amzi  Dodd,  esq., 
advisory  master. 

Mr.  John  B.  Emery,  for  appellant,  cited — 

Story's  Eq.  PL  §  763;  Fry  on  Spec.  Per/.  §§  337,  338; 
Colly  er  on  Partn.  (Wood's  ed.) p.  534  §  345  ;  Merrill  v.  Day, 
9  Vr.  32 ;  2  Phillips's  Er.  (5th  Am.  ed.)  *72 ;  Williams  v. 
Hodgson,  2  Harr.  £  J.  474 ;  Disborough  v.  Bidleman's  Heirs, 
1  Zab.  677;  Atkins  v.  Tredgold,  2  Barn.  $■  Cress.  23;  Peter  v. 
Complon,  1  Smith's  Lead.  Cas.  (6th  ed.)  539;  Browne  on  Frauds 
§  150;  Donellan  v.  Bead,  3  Barn.  $•  Ad.  899;  Finch  v.  Straw- 
bridge,  2  C.  B.  SOS;  Berry  v.  Doremus,  1  Vr.  399;  King  v. 
King,  1  Stock.  44;  Blanton  v.  Knox,  3  Mo.  342;  Siggett  v. 
Caron,  26  Mo.  221;  Watrous  v.  Chalker,  7  Conn.  224.;  McCue 
v.  Smith,  9  Minn.  252;  McClellan  v.  Sandford,  26  Wis.  595; 
Wheeler  v.  Frankenthal,  78  111  124;  Fry  on  Spec.  Per/.  §§  221, 
229;  Ives  v.  Hazard,  4  R.  1.  14;  Kay  v.  Kurd,  B.  Mon.  100. 

Mr.  A.  Q.  Keasbey,  for  Alice  Buckingham,  cited — 
Smith  v.  Bodine,  74  N.  Y.  30;  Mc Andrew  v.  Walsh,  4  Steio. 
Ep  331;  Nutting  v.  Colt,  3  Hal.  Ch.  539;  Hargrave  v.  Conroy, 
4  C.  E.  Gr.  281;  Bracegirdle  v.  Heald,  1  Barn.  Sc  Aid.  722; 
Covington  v.  Boots,  2  Mee.  £  W.  248;  Smiling  v.  Huntingfield, 
4  Tyrw.  606;  Dobson  v.  Chilis,  1  H.  £  N.  81;  Beade  v.  Lamb, 
6  Exch.  130;  Hinkley  v.  Southgate,  11  Vt.  428;  Lockwood  v. 
Burns,  3  Hill  128;  Browne  on  Frauds  287;  Briltain  v.  Bossi- 
tcr,  Am.  Law  Beg.,  Nor.  1879,  716;  1  Stew.  Dig.  582  §  86; 
Disborough  v.  Bidleman,  1  Zab.  677. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  firm  of  James  Homer  &  Co.  was  largely  engaged  in 
the  manufacture  of  steel,  at  Pompton,  in  the  county  of  Pas- 
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saic.  The  firm  was  composed  of  James  Horner  and  James 
Ludlum,  and  was  dissolved,  by  the  death  of  Horner,  on  the 
9th  of  June,  1874.  By  his  will,  Horner  gave  the  bulk  of  his 
estate  to  his  daughter  Alice,  the  wife  of  John  M.  Bucking- 
ham, in  part  for  her  own  use,  and  in  part  in  trust  for  her 
sister,  Susan  Horner.  Alice  Buckingham  was  made  the 
executrix  of  the  will  of  her  deceased  father.  Soon  after  the 
death  of  Horner,  disputes  arose  between  the  personal  repre- 
sentatives of  the  deceased  and  the  surviving  partner,  which 
gave  rise  to  a  bill  filed  in  the  court  of  chancery  by  the 
executrix,  against  Ludlum,  for  the  appointment  of  a  receiver 
and  the  settlement  of  the  partnership  affairs.  On  this  bill 
Ludlum  was  appointed  receiver,  on  the  17th  of  Novem- 
ber, 1874. 

The  complainant  was  employed  by  the  firm  in  1864,  first 
as  a  puddler,  receiving  wages  as  a  workman  until  Septem- 
ber, 1866.  Then  he  was  made  foreman,  and  subsequently 
superintendent  of  the  works,  at  a  salary  for  the  first  year  of 
$1,500,  and  afterwards,  until  July  1st,  1869,  at  the  annual 
salary  of  $2,000.  For  the  five  years  following  July  1st, 
1859,  he  received  the  compensation  of  $3,000  a  year.  He 
now  files  this  lull  against  Ludlum  as  surviving  partner  and 
as  receiver,  and  against  Mrs.  Buckingham  as  executrix  of 
the  last  will  of  James  Horner,  and  against  her  and  Susan 
Horner  as  beneficiaries  under  the  will  of  the  deceased,  for 
an  account  of  the  partnership,  after  July  1st,  1869,  and  the 
recovery  of  a  share  of  the  profits  of  the  business,  alleged  to 
be  due  him,  not  as  a  partner,  but  by  way  of  compensation 
for  his  services  in  the  business  of  the  firm.  In  his  bill  he 
charges  that,  on  or  about  the  1st  day  of  July,  1869,  an  agree- 
ment was  made  by  the  firm  with  him,  to  pay  him,  as  com- 
pensation for  his  services  as  superintendent,  one-eighth  of 
the  profits  of  the  business,  with  a  guarantee  that  the  one- 
eighth  of  the  profits  should  not  be  less  than  $3,000  a  year. 

Separate  answers  were  filed  by  Ludlum  and  by  Mrs. 
Buckingham.  Ludlum  was  also  called  as  a  witness,  by  the 
complainant,   and   is   the  only  witness  who   was  examined 
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touching  the  agreement  relied  on  b}r  the  complainant.  He 
testifies  that  the  new  arrangement  with  the  complainant  was 
made,  by  parol,  prior  to  the  1st  of  July,  1869,  to  go  into 
effect  on  that  day.  It  called  for  yearly  services  and  yearly 
settlements,  and,  consequently,  was  an  agreement  not  to  be 
performed  within  one  year  from  the  making  thereof,  within 
the  meaning  of  the  fifth  section  of  the  statute  of  frauds. 
Bracegirdle  v.  Heald,  1  Barn.  §  Aid.  722 ;  Snelling  v.  Hunt- 
ingfield,  1  C.  M.  £  B.  20. 

Ludlum,  in  his  answer,  admitted  the  contract  as  it  was 
claimed  by  the  complainant,  and  did  not  set  up  the  statute 
of  frauds.  Mrs.  Buckingham,  in  her  answer,  denied  the 
existence  of  such  an  agreement.  Ludlum  having  admitted 
the  agreement  and  lading  to  plead  the  statute,  if  he  were 
the  sole  party  to  the  suit,  the  defence  would  be  without 
support.  But  Mrs.  Buckingham,  having  in  her  answer, 
denied  the  contract,  under  such  denial  may  require  proof  of 
a  legal  agreement,  which,  in  cases  within  the  statute  of 
frauds,  must  be  an  agreement  in  writing.  Dodd  v.  Wake- 
man,  12  C.  E.  Gr.  564-.  The  answer  of  Ludlum  cannot  have 
the  effect  of  an  answer  as  against  the  other  defendants,  for 
it  is  a  general  rule  that  the  answer  of  one  defendant  cannot 
be  read  as  an  answer  against  a  co-defendant.  The  admis- 
sion  contained  in  the  answer  of  one  defendant  will  be 
received  in  evidence  as  an  admission  against  a  co-defendant, 
when  they  stand  to  each  other  in  such  relation  that  the 
admissions  of  the  one  would  be  competent  evidence  against 
the  other.  Christie  v.  Bishop,  1  Barb.  Ch.  105;  1  Greenl.  Ev. 
§  14-8.  If  the  admissions  of  Ludlum  with  respect  to  a  trans- 
action within  the  scope  of  the  partnership  made  after  the 
death  of  his  copartner  be  competent  evidence  against  the 
personal  representatives  of  the  deceased  partner  (see  Van 
Remsdyke  v.  Kane,  1  Gall.  630;  8.  C.  on  appeal,  sub  nom. 
Clark's  Ex'rs  v.  Van  Remsdyke,  9  Crunch  153;  Pritchurd  v. 
Draper,  1  Russ.  £  My  I.  191;  Crosse  v.  Bedincjfield,  12  Sim.  35; 
Parker  v.  Morrell,  2  Phill.  452;  S.  C,  2  Car.  £  Kir.  599; 
Dule  v.  Hamilton,  5  Hare  369-380,  391,  393;  Flanagan  v. 


832  COURT  OF  ERRORS  AND  APPEALS.    [32  Eq. 


McElroy  v.  Lucllum. 


Champion,  1  Gr.  Ch.  51;  Disborough  v.  Biileman,  1  Zab.  677; 
Merritt  v.  Day,  9  Vr.  32),  they  are  not  conclusive.  Lindley 
on  Partn.  236.  Mrs.  Buckingham,  having  denied  the  con- 
tract, and  put  the  complainant  upon  such  proof  as  will 
answer  the  requirements  of  the  law,  is  entitled  to  every 
defence  which  her  answer  will  allow  to  be  made  under  it. 
And  the  complainant's  cause  of  action  being  against  the 
defendants  jointly,  the  bill  will  be  dismissed,  if  a  joint  cause 
of  action  be  not  made  out. 

The  master  before  whom  the  case  was  heard  in  the  court 
below,  after  an  examination  of  the  evidence,  reached  the 
conclusion  that  an  agreement  definite  and  complete  for  a 
share  of  the  profits  of  the  business  was  not  made  out  by  the 
complainant.  In  his  view,  a  general  understanding  depend- 
ing upon  particular  terms  and  adjustments  to  be  agreed 
upon  on  an  amicable  settlement  between  the  parties,  is  more 
compatible  with  the  conduct  of  the  parties  and  with  the 
proofs  in  the  cause,  than  the  existence  of  a  definite  and 
complete  agreement  for  a  share  of  the  profits.  A  careful 
examination  of  the  whole  case  has  led  my  mind  to  the  same 
conclusion,  and  I  think  the  complainant  should  fail  in  his 
suit,  for  want  of  satisfactory  proof  of  his  cause  of  action. 

But  if  the  evidence  established  the  agreement  set  out  in 
the  bill,  the  complainant  would,  nevertheless,  be  debarred 
of  the  relief  prayed  for.  The  suit  is  in  substance  an  action 
to  enforce  a  legal  demand.  It  must,  therefore,  be  decided 
upon  the  legal  principles  by  which  the  right  of  a  party  to 
recover  compensation  for  services  rendered,  under  a  con- 
tract invalid  by  the  statute  of  frauds,  is  determined.  Per- 
formance of  a  contract  invalid,  by  the  statute,  will  not 
validate  the  contract  so  as  to  enable  a  party  to  enforce  it  by 
an  action  upon  the  contract.  Unless  in  cases  specially  pro- 
vided for  in  the  statute,  part  performance  will  not  validate 
the  contract  at  law.  The  dictum  that  part  performance 
will  make  valid  a  contract  invalid  by  the  statute  of  frauds, 
is  exclusively  the  creature  of  equity,  and  applies  only  to 
contracts  relating  to  lands,  and  does  not  extend  to  contracts 


5  Stew.]  JUNE  TERM,  1880.  833 


McElroy  v.  Ludlum. 


relating  to  other  matters.  Birckhead  v.  Cummins,  4  ^T-  44-> 
50 ;  Brittain  v.  Bossiler,  18  Am.  Law  Beg.  (N.  S.)  716.  The 
only  remedy  in  such  cases  is  by  an  action  on  a  quantum 
meruit  to  recover  the  value  of  the  services. 

In  Burlingname  v.  Burlingname,  7  Cow.  92,  it  was  held  that, 
in  action  for  services  performed  under  a  contract  invalid  by 
the  statute  of  frauds,  the  plaintiff  should  found  his  action  on 
the  special  contract.  This  decision  was  a  plain  violation  of 
the  letter  and  spirit  of  the  statute.  It  was  overruled  in 
King  v.  Brown,  2  Hill  1^85,  and  has  been  repudiated  by  an 
almost  unbroken  line  of  decisions.  At  present,  the  law  is 
settled  that  in  an  action  for  services  performed  under  a  con- 
tract invalid  by  the  statute,  the  plaintiff  cannot  sue  upon 
the  contract;  he  can  only  seek  his  remedy  upon  a  quantum 
meruit  for  the  value  of  the  services  rendered.  Smith  v. 
Smith's  Acinars,  If,  Dutch.  208;  Butan  v.  Hinchman,  1  Vr.  255. 

Whether  the  special  contract  should  be  admitted  as 
evidence  of  the  value  of  the  services,  is  a  subject  that  has 
occasioned  considerable  diversity  of  decision.  The  ques- 
tion was  considered  by  the  courts  of  New  York  and  Penn- 
sylvania, in  King  v.  Broion,  2  Hill  4.85,  and  Jack  v.  McKee, 
0  Pa.  St.  235.  In  each  of  these  cases  the  action  was  for 
services  performed  under  a  parol  contract  for  compensation 
by  the  conveyance  of  lands.  In  the  first  case  it  was  held 
that  the  value  of  the  land  was  not  the  legal  measure  of 
damages,  but  might  be  introduced  for  the  purpose  of  ascer- 
taining the  value  of  the  services.  In  the  other  case  the 
value  of  the  land  was  adopted  as  the  measure  of  the  dam- 
ages. Practically,  there  is  little,  or  no  difference  in  the 
rules  propounded  in  these  cases.  If  evidence  of  the  value 
of  the  land  is  competent,  the  jury  may  adopt  the  value  of 
the  land  as  the  value  of  the  services,  and  thus  the  same 
result  would  be  effected.  These  cases  have  been  overruled 
by  the  courts  of  the  states  in  which  they  were  decided. 
King  v.  Brown  was  overruled  by  the  court  of  appeals  in 
Erben  v.  Lorillard,  19  N.  Y.  299.  In  that  case  the  plaintiff 
aided   the   defendant  in   negotiating   the   purchase  of  land 
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under  a  parol  agreement  that  he  should  be  compensated  for 
his  services  by  a  permanent  lease  of  the  land  at  an  annual 
rent  of  eight  per  cent,  upon  the  purchase  price,  and  it  was 
held  that  the  value  of  the  lease  could  not  be  shown  for  the 
purpose  of  proving  the  value  of  the  plaintiff's  services. 
This  holding  was  re-affirmed  in  the  same  case  when  before 
the  same  court,  after  a  retrial  (2  Keyes  567),  and  subse- 
quent^ in  Harsha  v.  Reid,  4-5  N.  Y.  IfiO. 

In  IAsh  v.  Sherman,  SS  Barb.  Jf33,  the  action  was  upon  a 
contract  for  services  to  be  performed  in  the  future,  and  to 
be  paid  for  in  real  and  personal  estate  at  the  death  of  the 
employer,  and  evidence  of  the  value  of  the  property  of 
the  testatrix,  which  wras  offered  for  the  purpose  of  fixing 
the  value  of  the  services,  was  held  to  have  been  properly 
overruled. 

Jack  v.  3IcKee  was  overruled  by  the  supreme  court  of 
Pennsylvania,  in  Hertzog  v.  Hertzog's  Adm'r,  34-  Pa.  St.  ^18. 
The  consequences  flowing  from  an  evasion  of  the  salutary 
rule  of  the  statute  are  depicted  by  Justice  Woodward,  in 
his  opinion  in  Hertzog  v.  Hertzog 's  Adm'r,  in  this  forcible 
language.  He  says:  "The  disastrous  effects  of  Jack  v. 
McKee  were  fully  shown  in  Beach  v.  McClintoek  and  Malann 
v.  Ammon.  In  Beach's  Case,  a  grandson,  whose  services,  as 
claimed  by  himself,  did  not  exceed  in  value  $1,800,  was  per- 
mitted to  recover  a  judgment  against  the  administrator  of 
his  grandfather  for  nearly  $10,000,  which  swept  the  fairest 
portion  of  old  Nathan  Beach's  estate  from  his  right  heirs. 
In  Malawi's  Case,  the  entire  estate  of  the  decedent,  real  and 
personal,  wTas  taken  from  the  heir  at  lawr  and  given  to  a 
woman  whose  services,  had  they  been  the  subject  of  com- 
pensation, would  probably  have  taken  but  a  very  small  por- 
tion of  the  estate,  if,  indeed,  any  of  it,  in  addition  to  what 
had  already  been  given  her  by  her  benefactress.  These 
were  monstrous  cases,  but  they  were  thought  to  be,  and 
they  were,  necessary  sacrifices  to  the  principle  of  Jack  v. 
McKee.  We  are  not  willing  that  that  principle  shall  be 
maintained  at  such  a  cost.     It  had  no  foundation  in  law,  as 
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has  been  abundantly  shown;  and,  instead  of  being  called 
for  by  any  public  policy,  experience,  which  is  the  best  of 
all  teachers,  condemns  it,  and  demands  that  it  be  expunged 
from  the  law  of  Pennsylvania." 

Hertzog  v.  Hertzog's  Adm'r  was  followed  and  approved  in 
Ewing  v.  Thompson,  GO  Pa.  St.  382,  and  Sands  v.  Arthur,  84 
Id.  4-/9.  In  Ewing  v.  Thompson,  in  an  action  to  recover  for 
services  rendered  under  a  parol  contract  for  compensation 
by  a  conveyance  of  land,  it  was  decided  that  the  only  issue 
was  the  value  of  the  services,  and  that,  upon  that  issue,  the 
value  of  the  land  was  irrelevant. 

In  the  courts  of  other  states,  the  great  weight  of  author- 
ity, as  exhibited  in  the  later  cases,  is  to  the  same  effect. 
Thus,  in  Fuller  v.  Reid,  88  Cat.  100.  the  plaintiff  had  ren- 
dered services  in  effecting  the  sale  of  lands,  on  a  parol 
promise  that  he  should  have  a  portion  of  the  .purchase- 
money.  It  was  held  that  the  measure  of  damages  in  an 
action  for  the  services  was  the  value  of  the  services,  and 
that  evidence  of  the  value  of  the  lands  was  inadmissible. 

In  Emery  v.  Smith.  46  N.  II.  151,  the  contract  between 
the  parties  was  by  parol,  for  services  for  two  years  at  $100 
for  the  first  year  and  $200  for  the  second  year.  In  an  action 
for  services  performed  under  the  contract,  it  was  held  that 
the  contract  was  within  the  statute,  and  was  not  taken  out 
of  the  statute  by  its  performance  by  one  side;  that  recovery 
for  the  services  must  be  sought  under  a  quantum  meruit,  and 
that  the  agreement  was  not  competent  evidence  to  affect  the 
amount  of  the  compensation  recoverable. 

The  leading  case  in  the  English  courts  is  Earl  of  Fcd- 
moulh  v.  Thomas,  1  Cromp.  $■  31.  88,  which  was  an  action  for 
the  value  of  crops  under  a  verbal  treaty  for  a  lease  of  the 
lands  on  which  they  were  grown.  The  contract  was  held 
to  be  within  the  statute.  The  defendant  having  accepted 
and  received  the  crops,  it  was  held  that  the  plaintiff  was 
entitled  to  recover  their  value  in  indebitatus  assumpsit.  "  But," 
said  Lord  Lyndhnrst,  in  delivering  judgment,  "admitting 
that  the  defendant  is  to  pay  for  the  crops,  he  ought  to  pay 
54 
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for  them,  not  upon  the  terms  and  footing  of  the  bargain  and 
sale,  but  upon  a  quantum  meruit;  the  crops  at  the  time  of  the 
bargain  and  sale  were,  upon  these  pleadings,  an  interest  in 
land;  and  to  allow  the  plaintiff  to  recover  upon  this  bargain 
and  sale,  and  to  have  the  price  regulated  by  it,  would  be  in 
direct  opposition  to  the  statute,  because  it  would  be  giving 
effect  to  an  action  upon  a  verbal  contract  for  an  interest  in 
lands." 

Smith  v.  Smith's  Adm'r,  4.  Dutch.  208,  and  Rutan  v.  Hinch- 
man,  1  Vr.  255,  illustrate  the  course  of  decision  in  this  state. 
In  the  first  of  these  cases,  the  value  of  the  improvements 
put  upon  land  by  a  son  under  a  parol  promise  by  the  father 
that  he  should  have  the  lands  at  his  father's  death,  was 
adjudged  to  be  the  proper  measure  of  damages.  In  Union 
v.  Hinchman^  a  horse  was  sold  and  delivered  under  a  parol 
agreement  to  pay  for  him  by  $100  in  cash,  and  the  convey- 
ance of  a  lot  of  land.  The  money  was  paid,  but  the  defend- 
ant refused  to  convey  the  land.  The  plaintiff  counted,  in 
his  action,  for  damages  for  not  conveying  the  land.  It  was 
held  that  the  action  was  misconceived,  and  that  the  appro- 
priate action  was  for  the  value  of  the  horse;  and  the  prin- 
cipal reason  assigned  by  the  court  for  reversal  was,  that, 
under  the  pleadings,  the  jury  might  have  given  a  verdict 
for  the  value  of  the  lands,  instead  of  the  value  of  the  animal 
sold. 

The  pretext  upon  which  evidence  of  the  class  referred  to 
has  sometimes  been  admitted  is,  that  its  admission  was 
necessary  to  prevent  fraud.  The  argument  is,  that  the 
statute  was  designed  to  prevent  fraud,  and  should  not  be 
made  the  means  of  perpetrating  a  fraud.  But  in  such  cases 
it  is  not  necessary,  in  order  to  prevent  fraud,  to  give  the 
contract  effect  practically  by  means  of  an  action.  The  law 
accords  the  injured  party  full  compensation  for  the  value  of 
the  consideration  he  has  given  on  the  faith  of  the  contract 
which  his  adversary  repudiates.  However  uncertain  and 
incapable  of  precise  valuation  the  services,  rendered  under 
an  executory  contract  invalid  by  the  statute,  may  have  been 
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when  the  contract  was  made,  their  value  has  ceased  to  be 
uncertain  at  the  time  when  the  action  is  brought.  The 
services  having  then  been  performed,  are  then  capable  of 
exact  ascertainment,  and  their  value  can  easily  be  estimated 
upon  such  evidence  as  is  ordinarily  submitted  to  a  jury  upon 
any  other  issue  involving  the  value  of  services.  Further 
than  this  we  cannot  go,  without  giving  the  party  the  benefit 
of  his  contract  in  his  action,  although  the  statute  declares 
that  it  shall  not  be  enforced  by  an  action.  The  policy  of 
the  statute  is  to  prevent  frauds  which  may  be  accomplished 
by  setting  up  contracts  of  the  interdicted  class,  by  parol 
testimony.  That  policy  is  infringed  upon  equally,  whether 
the  contract  be  used  for  the  purpose  of  influencing  the 
amount  of  the  recovery,  or  be  made  the  foundation  of  the 
action.  Experience  shows  the  danger  incident  to  frittering 
away,  under  plausible  pretexts,  the  provisions  of  a  statute 
which  has  repeatedly  been  declared  to  be  one  of  the  wisest 
laws  upon  the  statute-book. 

On  this  subject  a  distinction  has  been  taken  between 
executory  contracts  for  services  to  be  rendered  in  the 
future,  and  to  be  compensated  for  by  the  conveyance  of 
property  or  by  some  other  collateral  benefit  to  be  conferred, 
and  contracts  in  which  the  parties  have  themselves  agreed 
upon  a  certain  fixed  price  to  be  paid  for  services  to  be  per- 
formed— as,  for  instance,  contracts  for  labor  or  other  ser- 
vices at  a  stipulated  price  or  sum,  extending  beyond  a  year 
for  performance.  In  cases  of  the  former  class,  the  value  of 
the  property  to  be  conveyed  or  the  benefit  stipulated  for 
cannot  be  received  in  evidence  on  the  subject  of  the  value 
of  the  services,  without  giving  the  party  the  benefit  of  the 
contract;  and  such  testimony  will  be  excluded,  especially 
when  the  value  of  the  equivalent  to  be  rendered  is  contin- 
gent and  indeterminate  at  the  time  the  contract  was  made. 
In  cases  of  the  latter  class  the  price  or  sum  agreed  upon  has 
been  admitted  in  evidence,  either  as  the  amount  recoverable 
or  as  an  admission  of  the  value  of  the  services.  It  is  unnec- 
essary to  consider  cases  of  the  latter  class,  for  in  the  present 
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case  the  complainant  seeks  to  have  his  contract  fulfilled  by 
a  decree  for  the  share  of  the  profits  which  he  asserts  he 
contracted  for,  and  the  profits  which,  under  that  arrange- 
ment, might  have  been  realized  from  the  business,  were 
contingent  and  uncertain  at  the  time  the  agreement  was 
made,  and  the  evidence  could  have  no  pertinency  towards 
showing  the  actual  value  of  the  services  rendered  by  the 
complainant,  which  is  the  only  criterion  by  which  to  ascer- 
tain the  amount  of  the  recovery  for  services  performed 
under  a  contract  invalid  by  the  statute  of  frauds. 

On  both  the  grounds  which  have  been  examined,  the 
complainant's  suit  is  not  maintainable.  His  bill  is  framed 
directly  upon  the  contract,  and  the  relief  prayed  for  is  the 
enforcement  of  that  contract  by  an  account  of  the  profits  of 
the  business,  and  a  decree  for  the  proportional  part  thereof, 
the  right  to  which  he  claims  under  the  contract.  If  the 
contract  relied  upon  was  sufficiently  proved  by  the  testi- 
mony produced,  it  could  not  be  carried  into  effect  because 
of  the  statute  of  frauds. 

The  decree  dismissing  the  bill  should  be  affirmed,  with 
costs  in  this  court. 

Decree  unanimously  affirmed. 


Robert  S.  Ross,  appellant, 

v. 

James  jST.  Fitzgerald,  respondent. 

A.  Hooley,  a  member  of  a  firm,  died,  leaving  in  his  will  a  direction 
to  his  trustees  to  withdraw  his  interest  from  the  firm  business  as  soon 
as  practicable,  and  invest  the  proceeds.  The  trustees,  with  a  third 
person,  formed  a  new  firm  and  kept  the  stock  of  the  old  firm  in  their 
business,  allowing  the  Hooley  estate  $53,000  for  the  interest  of  the 
deceased.     This  sum  was  never  paid  to  the  estate  and  invested.     More 


N0TE. — No  brief  on  the  part  of  the  appellant  in  this  case  was  fur- 
nished to  the  reporter. — Rep. 
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tli  in  three  years  after  the  death  of  H.,  the  trustees  borrowed  of  Ross 
$7,100,  to  be  used  in  the  business  of  the  new  firm  for  the  purpose,  as 
they  allege,  of  enabling  them  to  pay  to  the  Hooley  estate  the  firm 
debt  of  $53,000.  As  collateral  security  for  such  loan,  they  assigned  to 
Ross  "a  trust  mortgage,  which  they  held  as  such  trustees." — Held, 

(1)  That  such  assignment  was  a  breach  of  trust,  inasmuch  as  the 
proceeds  therefrom  were  to  be  applied  to  the  aid  of  a  business  of  which 
the  trustees  were  partners. 

(2)  That  the  facts  in  the  case  show  that  Ross  knew  of  the  purpose 
for  which  the  money  was  borrowed,  and  that  he  knew  the  facts  which 
made  its  borrowing  a  breach  of  trust,  and,  hence,  there  should  be  a 
decree  that  he  re-assign  the  mortgage. 


The  bill  in  this  case  is  filed  by  the  receiver  of  the  trust 
estate  created  by  the  will  of  Abraham  Hooley,  to  compel 
the  defendant  to  re-assign  a  bond  and  mortgage  which  was 
made  to  and  held  by  the  trustees  of  said  Hooley's  estate  as 
a  part  of  said  estate,  and  was  by  them  assigned  to  said 
defendant,  Ross,  as  security  for  a  loan  of  money  made  to  a 
firm  of  which  the  trustees  were  partners.  The  cause  was 
heard  before  Advisory  Master  Bedle,  who  delivered  the 
following  opinion  : 

The  evidence  satisfies  me  that  Ross  knew  that  he  was 
taking  a  trust  security  as  collateral  for  loans  to  Gieve  &  Co., 
and  not  to  the  trustees  as  such,  and  he  should  not  be  per- 
mitted to  profit  by  the  breach  of  trust.  He  knew  Gieve  & 
Co.  were  then  in  an  embarrassed  condition,  and,  having 
kuowingly  taken  the  trust  security  as  collateral  for  moneys 
to  be  loaned  to  Gieve  &  Co.,  he  cannot  be  protected,  even 
if  he  expected  that  Gieve  &  Co.,  by  the  relief  afforded, 
would  be  able  to  continue  business,  and  thereby  pay  the 
Hooley  estate.  Ross  took  the  risk,  and  the  Hooley  estate 
should  not  suffer. 

The  complainant  is  entitled  to  a  decree  for  the  surrender 
of  the  bond  and  mortgage  and  assignment,  and  a  re-assign- 
ment thereof,  and  to  an  account  of  any  moneys  received  by 
Ross  thereon  or  for  his  benefit.  The  complainant  is  also 
entitled  to  costs. 
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Mr.  J.  Linn,  for  the  appellant. 

Mr.  S.  B.  Ransom,  for  respondent,  cited — 

Hill  on  Trustees  164 ;  Meade  v.  Lord  Orrey,  3  Atk.  238; 
Earl  Brooks  v.  Bulkley,  2  Ves.  498;  Taylor  v.  Stilbert,  2  Ves. 
Jr.  437;  Crofion  v.  Ormsby,  2  Sch.  £  Lef.  583;  Sudg.  V.  £  P. 
296  ;  Wormley  v.  Wormley,  8  Wheat.  421 ;  Shepherd  v.  McEv- 
ers,  4  Johns.  Ch.  136 ;  Hay  thorp  v.  Hook,  1  Gill  £  J.  270 ; 
Sipoope  v.  Trotter,  4  Port.  27;  Ward  v.  Smith,  3  Sandf.  592; 
Olisen  v.  Piatt,  3  How.  ( V.  S.)  3'33;  Williamson  v.  Browny 
15  N.  Y.  354- 

The  opinion  of  the  court  was  delivered  by 

Reed,  J. 

Abraham  Hooley  died  July  28th,  1873.  At  the  time  of 
his  death,  he  was  in  business,  as  partner,  with  Abraham 
Gieve,  under  the  firm  name  of  Abraham  Hooley  &  Co.  B3' 
his  will  he  appointed  Abraham  Gieve  and  Samuel  G.  Cutts 
his  trustees.  Among  other  directions  in  that  instrument 
was  the  following : 

"I  diiect  my  trustees  to  withdraw  my  interest  from  the  firm  of 
Abraium  Hooley  &  Co.  as  soon  as  practicable  after  my  death,  and 
invest  the  same,  with  all  other  moneys  that  may  be  on  hand  at  the 
time  of  my  death,  or  that  may  hereafter  come  into  their  possession 
from  sales  of  any  portion  of  my  personal  estate,  in  first  mortgages  on 
improved  real  estate  in  New  York  or  New  Jersey,  or  in  government 
bonds." 

Hooley  had  a  two-thirds  interest,  and  Gieve  a  one-third 
interest,  in  the  business  of  Abraham  Hooley  &  Co.  In 
January,  1874,  about  five  months  after  the  death  of  Hooley, 
a  new  firm  was  organized,  consisting  of  Abraham  Gieve, 
Samuel  G.  Cutts  and  one  McKenzie.  The  merchandise  of 
the  old  firm  was  used  in  the  business  of  the  new  firm,  and 
Mr.  Hooley's  portion  was  put  in  on  the  basis  of  sixty  per 
cent.,  amounting  to  $53,400.  This  amount  was  never  paid 
by  the  new  firm,  and,  of  course,  was  never  invested  in  bonds 
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and  mortgages  or  in  government  securities,  by  the  trustees, 
as  directed  by  the  will. 

In  January,  1877,  three  years  after  the  organization  of 
this  new  firm,  this  state  of  affairs  continued  to  exist.  At 
this  time  the  trustees  held  a  bond  and  mortgage,  which 
they  had  taken,  as  trustees,  for  a  loan  of  trust  funds  made 
to  Jacob  "VVeart  and  others.  Desiring  money  in  connection 
with  the  business  of  the  new  firm  of  Abraham  Gieve  &  Co., 
they  borrowed  of  Ross,  the  defendant,  the  sum  of  $7,100, 
assigning  to  Ross  this  bond  and  mortgage  as  collateral 
security.  The  question  here  is,  whether  the  title  of  Ross 
to  this  mortgage  is  valid  as  against  the  cestuis  que  trust  rep- 
resented in  this  suit  by  the  receiver. 

That  the  act  of  the  trustees  in  leaving  the  interest  of  the 
Hooley  estate  in  the  position  of  a  simple  contract  debt  of 
the  new  firm  for  three  years,  was  a  breach  of  trust,  is  too 
obvious  for  argument.  Outside  of  the  express  directions  of 
the  will,  the  conduct  of  the  trustees  in  so  long  leaving  this 
interest  outstanding  in  the  business,  and  upon  the  mere 
personal  security  of  the  new  firm,  was  a  breach  of  trust. 
Tovmley  v.  Sherburne,  2  Lead.  Cos.  Eq.  *87'4.,  * 887  notes  ;  1 
Perry  on  Tnists  §  1^0  ;  Kirkman  v.  Booth,  11  Bean.  273. 

By  the  terms  of  the  will,  the  trustees  were  to  withdraw 
Ilooley's  interest  in  the  business  as  soon  as  practicable,  and 
invest  the  value  of  such  interest  in  certain  securities.  It 
was  a  direct  instruction  that  it  should  not  remain  to  be  used 
in  the  business,  and  so  be  subjected  to  its  fluctuations  and 
dangers,  and  an  equally  direct  instruction  that  it  should  be 
otherwise  invested.  The  acts  of  the  trustees  were  in  direct 
contravention  of  the  language  of  the  instrument  under 
which  they  were  acting.  Those  acts  were  such  as  to  not 
only  leave  a  portion  of  the  trust  property  outstanding  as  a 
personal  debt,  but  so  outstanding  as  to  leave  the  trustees 
their  own  debtors.  They  were,  in  fact,  using  the  amount 
of  this  part  of  the  Hooley  estate  in  their  own  business,  as 
members  of  the  new  firm.  The  new  firm  stood  as  a  debtor 
to  the  Hooley  estate  after  the  estimation  of  the  amount  of 
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the  latter's  interest  at  the  time  of  the  organization  of  the 
new  firm.  Whenever  the  "interest"  of  the  Hooley  estate 
in  the  business  of  the  new  firm  is  mentioned  in  the  case,  it, 
upon  examination,  will  be  found  to  mean  merely  this — that 
the  new  firm  owed  the  estate  a  debt  of  $53,000. 

Now,  the  money  borrowed  of  Ross  was  designed  to  assist 
the  new  firm  in  their  business,  and  the  only  method  in 
which  it  could  aid  the  Hooley  estate  would  be  in  the  possi- 
bility that  the  firm  would  be  abler  to  pay  the  larger  debt  to 
the  estate.  The  assignment  of  a  mortgage  held  as  a  portion 
of  the  trust  estate,  to  raise  money  to  loan  to  a  debtor  of  that 
estate,  in  the  hope  of  saving  the  larger  sum,  especially  when 
the  trustees  themselves  are  the  debtors,  and  the  debt  exists 
only  because  of  a  breach  of  trust,  is  a  use  of  trust  property 
that  receives  no  approval  from  reason  or  authority.  1  Perry 
on  Trusts  §  4-64- 

It  seems  to  me  clear  that  the  act  of  pledging  this  bond 
and  mortgage  was  in  breach  of  the  fiduciary  duty  of  the 
trustees.  But  this  fact  does  not  necessarily  invalidate  the 
title  of  Ross.  Unless  he  is  chargeable  with  notice,  actual 
or  constructive,  of  this  breach  of  the  trust,  his  title  cannot 
be  impeached.  His  counsel  invokes  the  doctrine  enunci- 
ated in  the  cause  of  Foster  v.  Dey,  12  C.  E.  Gr.  599,  and 
claims  that  Ross's  title  can  be  defeated  only  by  evidence 
showing  that,  at  the  time  of  the  assignment,  he  knew  that 
the  trustees  contemplated  a  breach  of  trust  and  intended  to 
misappropriate  the  money  borrowed,  or  were,  by  the  very 
act,  applying  it  to  their  own  private  use.  In  that  case,  the 
purchaser  had  no  knowledge  of  the  object  for  which  the 
money  was  to  be  used.  In  the  present  case,  the  purchaser 
knew  for  what  purpose  the  borrowed  money  was  intended. 

Mr.  Ross  had  been  related  to  both  firms  by  business  trans- 
actions in  the  way  of  loans.  He  was  also  a  brother-in-law 
of  both  Mr.  Hooley  and  Mr.  Gieve.  He  knew  that  a  new 
firm  had  been  organized  at  the  beginning  of  1874.  He 
knew  what  was  meant  by  the  interest  of  Mr.  Hooley  in  this 
new  firm.     He  knew  that  it  meant  that  the  new  firm  owed 
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the  estate  for  the  amount  of  Hooley's  property  which  they 
had  continued  to  use  in  their  business  venture;  that  it  was, 
in  fact,  a  debt  due  from  A.  Gieve  &  Co.  to  the  trustees  of 
this  estate.  He  says,  in  his  testimony,  that  the  trustees 
wanted  it  to  protect  the  interest  of  Mr.  Hooley  in  the  con- 
cern of  A.  Gieve  &  Co.,  which  was  two-thirds  of  the  ffoods 
which  were  never  paid  for.  He  says  he  "knew  that  they 
had  never  paid  the  estate  for  those  goods." 

Gieve  says:  "I  went  to  him  expressly  for  the  purpose  of 
keeping  the  business  of  Abraham  Gieve  &  Co.  going;  the 
estate  of  Abraham  Gieve  &  Co.  was  in  liquidation,  and  it 
was  essential  that  the  business  should  not  be  disturbed. 
Q.  You  went  and  borrowed  the  money  to  prevent  the 
sheriff  from  stopping  you  from  liquidating — you  told  him 
that?  A.  Yes,  sir.  Q.  When  you  got  subsequent  sums,  it 
was  for  the  same  purpose?     A.  Exactly  the  same  purpose. 

From  all  the  evidence,  I  have  no  doubt  whatever  that  Mr. 
Ross  was  fully  conversant  with  the  facts  relative  to  the 
affairs  of  the  Hooley  estate  in  connection  with  its  interest 
in  the  business  of  Gieve  &  Co.,  and  he  therefore  knew  that 
such  interest  was  merely  a  debt  owing  by  this  firm  to  the 
trustees  of  the  estate.  He  knew  that  the  $7,100  were  to  be 
used  by  Gieve  &  Co.  in  their  business  for  the  purpose  of 
affording  aid  in  a  critical  period  of  that  business.  He  knew 
that  the  only  way  that  such  loan  could  assist  the  Hooley 
estate  would  be  that,  by  the  aid  of  this  loan,  the  firm  might 
evade  the  imminent  peril  of  insolvency,  and  thus  be  enabled 
to  pay  all  its  debts,  including  the  debt  due  to  this  estate. 
It  presents  a  clear  case  of  the  use  of  the  proceeds  of  trust 
property  in  the  private  business  of  the  trustee,  with  a 
knowledge  by  the  assignee  of  such  property  of  the  contem- 
plated breach  of  trust.  He  had  sufficient  information  as  to 
the  facts;  he  is  chargeable  with  a  knowledge  of  the  law, 
and  he  has  no  title  to  the  mortgage  in  question. 

The  decree  should  be  affirmed. 

Decree  unanimously  affirmed. 
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Hartt  v.  Parker. 


James  C.  Hartt,  appellant, 

v. 
Joel  Parker,  respondent. 

Mr.  ]?.  B.  Colton,  for  appellant. 
Mr.  W.  S.  Gummere,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  reasons  given  by 
the  vice-chancellor  in  the  case  below,  5  Slew.  Eq.  225. 


INDEX. 

A. 

Accident  and  Mistake. 

1.  To  reform  a  deed  on  the  ground  of  mistake,  it  must  be 
shown  conclusively  that  such  mistake  was  mutual. 
Where  the  bill  does  not  allege,  nor  the  accompanying 
affidavits  state,  that  the  mistake  was  mutual,  and  the 
answer  denies  it,  the  deed  cannot  be  rectified.  Ramsey 
v.  Smith,  28 

See  Mortgage,  2,  7;  Partnership;  Vendor  and  Vendee,  1. 

Account. 

See  Practice,  5. 

Acknowledgment. 
See  Deed,  1. 

Ademption. 

See  Legacy,  6-8. 

Advancement. 

1.  A  testator  gave  the  residue  of  his  estate  to  his  executors, 
in  trust  to  pay  one-sixth  thereof  to  the  children  of  a 
deceased  daughter,  and  to  pay  the  income  of  the  remain- 
ing five  shares  to  his  children  during  their  natural  lives, 
and  then  their  shares  to  goto  their  issue  respectively; 
and  if  any  of  his  children  should  die  leaving  no  lawful 
issue,  the  share  of  such  child  should  sink  into  the  resi- 
due ;  and,  in  c#der  to  make  an  equal  division  of  his 
estate,  that  any  obligations  he  might  hold  against  any  of 
his  children,  and  all  advances  to  any  of  them  charged 
against  them  in  his  accounts,  should  be  deducted  from 
their  respective  shares,  and  income  allowed  them  only 
on  the  residue,  and  the  lawful  issue  of  any  child  should 
take  only  such  residue.  At  the  time  of  testator's  death, 
four  of  his  children  were  indebted  to  him  on  obligations 
held  by  him,  one  son  to  an  amount  exceeding  his  share 
of  the  estate  ;  that  son  had  a  daughter  (his  only  child) 
living  when  the  will  was  made,  but  she  lias  since  died. 
The  testator  assigned  as  a  gift  to  one  of  his  daughters  a 
bond  and  mortgage  given  by  her  husband  (she  joining  in 
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Advancement —  Continued. 

the  latter)  on  his  property,  but  whether  this  was  charged 
to  her  in  testator's  accounts  does  not  appear. — Held, 

(1)  That  if  no  such  charge  against  her  was  made,  it 
cannot  be  deducted  from  her  share. 

(2)  That  the  son  who  was  indebted  to  the  estate  in 
excess  of  his  share,  must  pay  such  excess,  and  no  more. 

(3)  Query,  Whether  the  English  rule  that  "dying  with- 
out leaving  issue"  means  having  had  no  lawful  issue,  and 
hence  that  the  death  of  such  issue  during  the  parent's 
life-time,  does  not  destroy  such  issue's  prior  vested  inter- 
est, has  been  adopted  here.     Sayre  v.  Sayre,  61 

Agent. 

1.  A  real  estate  broker  employed  to  find  a  purchaser  for  land, 

is  bound  to  disclose  to  his  principal  any  facts  known  to 
him,  material  to  the  transaction,  and,  if  the  broker  takes 
part  in  the  negotiation,  he  is  bound  to  exert  his  sKill  for 
the  benefit  of  his  principal.      Young  v.  Hughes,  372 

2.  Purchasers  obtaining  a  contract  for  the  sale  of  land  through 

a  real  estate  broker  who,  with  their  knowledge  and  in 
collusion  with  them,  has  concealed  material  facts  from 
his  principal  or  exerted  his  skill  in  the  negotiation 
against  his  principal,  cannot  in  equity  enforce  the  con- 
tract, and  such  a  contract  will  be  set  aside.     Id.,  372 

3.  The  state  treasurer  of  New  Jersey,  being  informed  that  the 

State  Bank  at  New  Brunswick,  in  which  he  had  a  deposit 
of  $33,900  of  state  funds,  was  in  an  embarrassed  condi- 
tion, drew  on  that  fund,  and  deposited  his  draft  for  col- 
lection in  the  Trenton  Bank,  in  which  he  also  kept  a 
state  account.  The  amount  of  the  draft  was  credited  to 
the  treasurer,  and  it  was  forwarded  for  collection  the 
same  day,  received  by  the  State  Bank  the  next  day, 
charged  to  the  treasurer  and  cre#ited  to  the  Trenton 
Bank.  At  one  o'clock  on  that  day  the  State  Bank  closed 
its  doors  on  account  of  insolvency,  and  is  now  in  the 
hands  of  a  receiver. — Held,  that  the  Trenton  Bank  only 
acted  as  a  collecting  agent  for  the  accommodation  of  the 
state,  in  the  matter,  and  was  not  chargeable  with  the 
loss  of  the  amount  of  the  draft;  but,  even  if  it  were 
otherwise  liable,  the  failure  of  the  treasurer  to  communi- 
cate to  the  Trenton  Bank  his  knowledge  or  information 
of  the  failing  condition  of  the  State  Bank,  would,  in 
equity,  discharge  the  former  bank.  Freeholders  of  Middle- 
sex v.  State  Bank  at  New  Brunswick,  467 
See  Corporation,  5. 
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Alimony. 

See  Divorce,  2;  Solicitor,  1. 

Amendments. 

J.  The  discretion  of  the  court  in  allowing  answers  to  be 
amended  should  always  be  exercised  cautiously,  and 
leave  should  never  be  granted  except  when  necessary  to 
the  doing  of  justice.  Mechanics  National  Bank  v.  Burnet 
Mfg.  Co.,  236 

2.  When  the  testimony  is  adapted  to  the  general  frame  of  the 

bill,  although  it  does  not  conform  to  it  in  every  particu- 
lar, an  amendment  of  such  bill  is  not  in  all  cases  neces- 
sary before  decree.     Thornton  v.  Ogden,  723 

3.  Query,  Whether  an  amendment  of  a  bill  at  the  final  hearing 

can  be  allowed,  when  such  amendment  consists  of  facts 
that  falsify  materially  the  facts  originally  stated.     Id.,       723 

Appeal. 

1.  It  is  entirely  discretionary  with  the  orphans  court  to  re- 

state an  administrator's  account  or  not,  and  from  such 
determination  no  appeal  lies.     Moore  v.  Raggi,  273 

2.  The  statute  ( Rev.  p.  771  \  86)  provides  that  an  appeal  from 

the  decree  of  the  orphans  court,  on  a  claim  against  an 
insolvent  estate,  must  be  taken  within  twenty  days  from 
the  time  of  rendering  the  decree.  Exceptions  to  a  claim 
were  heard  October  10th,  1879.  About  November  15th, 
1879,  the  court  rendered  its  decision,  but  announced  no 
time  for  signing  the  decree.  The  decree  was  signed 
December  2d,  1879,  which  was  not  a  regular  court  day, 
and  was  marked  as  filed  as  of  that  date,  by  "G.  L.,  late 
surrogate."  G.  L.  was  not  then  the  surrogate  of  the 
county.  On  December  17th,  1879,  the  appellant's  proc- 
tor inquired  for  it  of  the  actual  surrogate,  who  did  not 
know  of  its  existence,  but  searched  for  and  found  it  on 
that  day,  and  marked  it  filed  as  of  that  date. — Held,  that 
an  appeal  taken  on  December  3 1st,  1879,  was  within  the 
time  limited  by  the  statute.      Young  v.  Young,  275 

3.  General  creditors  of  an  estate  are  not  "aggrieved,"  within 

the  meaning  of  the  constitution,  and  hence  have  no 
right  to  appeal  from  an  order  of  the  orphans  court  direct- 
ing lands  to  be  sold  to  pay  debts  of  such  estate.  Parker 
v.  Reynolds,  290 

4.  An  order  made  in  the  progress  of  the  cause,  finding  a  party 

in  contempt,  and  compelling  him  to  give  a  bond  securing 
the  return  of  certain  moneys  received  by  him,  such  bond 
having  been  given,  is  not  appealable.     Knauss  v.  Jones,      323 
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Appeal —  Continued. 

5.  One  cannot  appeal  from  a  decree  of  the  court  of  chancery 

to  this  court,  for  the  purpose  of  having  the  decree 
affirmed.  He  must  appear  to  be  aggrieved,  or  he  has  no 
standing  here.     Green  v.  Blackwell,  768 

6.  An  appellant,  who  complains  of  one  portion  of  a  decree  in 

chancery,  does  not  thereby  acquire  the  right  to  ask  for 
the  affirmance  of  other  and  independent  parts  of  the 
decree  of  which  no  one  complains.     Id.,  768 

7.  An  executor  or  trustee,  representing  the  interests  of  per- 

sons who  are  otherwise  unrepresented  in  the  cause,  is 
entitled  to  appeal  from  a  decree  which  injuriously  affects 
those  interests.     Id.,  768 

See  Executors,  1 ;  Jurisdiction,  5. 

Assignment. 

See  Deed,  4  ;  Insurance,  1 ;  Mortgage,  8,  9  ;  Solicitor,  2. 

Attachment. 

1.  By  a  decree  of  this  court,  Carrie  E.  Black  recovered  $2,900 

(which  was  afterwards,  on  appeal,  reduced  to  $1,000) 
against  her  husband,  Clayton  Black.  Her  solicitor 
claimed  the  promissory  note  for  $1,000  on  which  the  last 
decree  was  based,  by  assignment  from  her,  for  profes- 
sional services,  and,  also,  claimed  the  decree  by  another 
assignment.  By  an  attachment  levied  on  "cash  in  hands 
of  Clayton  Black,"  one  of  her  creditors  also  claimed  the 
money  due  on  the  decree. — Held, 

(1)  That  money  due  on  a  decree  of  this  court,  is  not 
the  subject  of  attachment. 

(2)  That  the  levy  was  not'effectual. 

(3)  That  the  solicitor's  claim  could  not  be  passed  upon 
without  notice  to  his  client  and  proof  by  him  to  sustain 

his  claim.     Black  v.  Black,  74 

2.  Moneys  in  the  hands  of  a  sheriff,  raised  by  him  in  pursuance 

of  a  decree  of  this  court,  is  not  liable  to  seizure  by 
attachment.      Conover  v.  Ruckman,  685 

Attorney  and  Client. 

See  Attachment,  1  ;  Solicitor. 


B 

Banks. 

See  Agent,  3 ;  Corporation,  7  ;  Savings  Banks. 
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Cases  Criticised. 

Cairo  &  Fulton  E.  R.  v.  Titus,  3  Stew.  Eq.  502. 

Reversed,  Cairo  &  Fulton  R.  R.  v.  Titus 397 

Central  R.  R.  Co.  of  N.  J.  v.  Penna.  R.  R.  Co.,  4  Stew.  Eq.  475. 

Reversed,  National  Docks  R.  R.  Co.  v.  Central  R.  R.  Co....  755 
Crane  v.  Freese,  1  Harr.  305. 

Overruled,  Conover  v.  Ruckman 687 

Davis  v.  Mahany,  9  Vr.  104. 

Overruled,  Conover  v.  Ruckman 687 

Dodd  v.  Jacobsen. 

Affirmed,  Jacobsen  v.  Dodd 403 

English  v.  English,  4  Stew.  Eq.  543. 

Affirmed,  English  v.  English 738 

Ferry  v.  Laible,  4  Stew.  Eq.  466. 

Reversed,  Laible  v.  Ferry 791 

Golden  v.  Golden. 

Reversed,  Golden  v.  Golden 732 

Graham  v.  National  Bank  of  New  York. 

Affirmed 804 

Green  v.  Green,  3  Stew.  Eq.  451. 

Affirmed,  Green  v.  Blackwell 768 

Hart  v.  Schenck,  5  Stew.  Eq.  148. 

Reversed,  Schenck  v.  Hart 774 

Hoag  v.  Lake  Shore  R.  R.,  85  Pa.  St.  293. 

Overruled,  Kuhn  v.  Jewett 651 

Hughes  v.  Young,  4  Stew.  Eq.  60. 

Reversed,  Young  v.  Hughes 372 

Jackson  v.  Bell,  4  Stew.  Eq.  554. 

Affirmed,  Jackson  v.  Bell 411 

Jersey  City  v.  Foster. 

Affirmed 825 

Jones  v.  Knauss,  4  Stew.  Eq.  609. 

Affirmed,  Knauss  v.  Jones 323 

Kittredge  v.  Neumann,  11  C.  E.  Or.  195. 

Distinguished,  Clark  v.  Butler 668 

Lehigh  Valley  R.  R.  v.  Society,  3  Stew.  Eq.  145. 

Affirmed,  Society  v.  Lehigh  Valley  R.  R 329 

Marsh  v.  Mitchell,  11  C.  E.  Gr.  497 109 

McElroy  v.  Ludlum. 

A  firmed 828 
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Cases  Criticised — Continued. 

Mulock  v.  Mulock,  4  Stew.  Eq.  594. 

Reversed,  Mulock  v.  Mulock 348 

Mutual  Benefit  Life  Ins.  Co.  v.  Brown,  3  Stew.  Eq.  193. 

Affirmed,  Brown  v.  Mutual  Benefit  Life  Ins.  Co 805 

Ogden  v.  Thornton,  3  Stew.  Eq.  569. 

Reversed,  Thornton  v.  Ogden 723 

O'Neill  v.  Dringer,  4  Stew.  Eq.  507. 

Reversed,  Paterson  v.  O'Neill 386 

Palys  v.  Erie  Railway  Co.,  3  Stew.  Eq.  604. 

Reversed,  Palys  v.  Jewett 303 

Parker  v.  Hartt,  5  Stew.  Eq.  225. 

Affirmed,  Hartt  v.  Parker 844 

Parker  v.  Snyder,  4  Stew.  Eq.  164. 

Affirmed,  Parker  v.  Snyder 827 

Perkins  v.  Partridge,  3  Stew.  Eq.  559. 

Affirmed,  Partridge  v.  Perkins 399 

Piatt  v.  Bright,  4  Stew.  Eq.  81. 

Affirmed,  Bright  v.  Piatt 362 

Polhemus  v.  Emson,  3  Stew.  Eq.  405. 

Affirmed,  Emson  v.  Polhemus 827 

Poulson  v.  Johnson,  2  Stew.  Eq.  529. 

Reversed,  Johnson  v.  Poulson 390 

Pratt  v.  Ward. 

Affirmed,  Ward  v.  Pratt 401 

Ranfield  v.  Ranfield,  1  Drew.  &  Sm.  314. 

Questioned,  Palys  v.  Jewett 316 

Ross  v.  Fitzgerald. 

Affirmed 838 

Stout  v.  Seabrook's  Ex'rs,  3  Stew.  Eq.  187. 

Affirmed,  Stout  v.  Seabrook's  Ex'rs 826 

Stover  v.  Wood,  4  Stew.  Eq.  418. 

Affirmed,  Reading  v.  Stover 326 

Trustees  v.  N.  J.  West  Line  R.  R.,  3  Stew.  Eq.  494. 

Affirmed,  Chamberlain  v.  Larned 295 

Vanatta  v.  N.  J.  Mutual  Life  Ins.  Co.,  4  Stew.  Eq.  15. 

Reversed,  Mayer  v.  Attorney-General 815 

Van  Ness  v.  Van  Ness,  5  Stew.  Eq.  669. 

Reversed,  Van  Ness  v.  Van  Ness 729 

Van  Syckel  v.  Dairy m pie,  5  Stew.  Eq.  233. 

Affirmed,  Dalrymple  v.  Van  Syckel 826 
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Cases  Criticised — Continued. 

Williams  v.  Vreeland,  5  Stew.  Eq.  135. 

Affirmed,  Vreeland  v.  Williams 734 

Wills  v.  Tippett. 

Reversed,  Tippett  v.  Wills ...,c= 416 

Chattel  Mortgage. 
See  Mortgage,  13-15. 

Checks. 

See  Savings  Banks. 

Constitution. 

1.  A  charter  provision  that  the  cost  of  any  improvement  be 
laid  on  the  lands  benefited,  "by  a  just  and  equitable 
assessment,"  and  that  any  excess  be  borne  by  the  city  at 
large,  is  not  unconstitutional     Smith  v.  Neioark,  1 

See  Eminent  Domain,  5. 

Contract. 

1.  A  contract  for  an  extensive  public  work  provided  that  the 

commissioners  might  retain  fifteen  per  cent,  of  the  con- 
tract price  and  forfeit  it  if  the  contractor  failed  to  finish 
the  work.  On  his  failure  to  do  so,  without  the  fault  of 
the  commissioners, — Held, 

(1)  That  the  entirety  of  such  contract  was  not  affected 
by  the  fact  that  payment  for  the  work  done  was  to  be 
made  in  installments. 

(2)  That  it  was  not  inequitable  to  enforce  such  for- 
feiture. 

(3)  That  the  subsequent  completion  of  the  work  by 
the  contractor's  sureties  to  protect  themselves  from  loss 
through  his  dereliction,  was  not  a  fulfillment  of  his  obli- 
gation so  as  to  save  the  forfeiture. 

(4)  That  the  commissioners,  at  the  contractor's  request, 
applied  a  part  of  such  fifteen  per  cent,  to  pay  debts  due 
from  him  to  materialmen  and  laborers  on  the  work,  gave 
his  assignee,  under  an  assignment  for  the  benefit  of 
creditors,  no  claim  to  the  balance  of  the  fifteen  per  cent. 

(5)  That  even  if  the  commissioners  exceeded  their 
powers  in  advancing  money  to  the  contractor  before  the 
work  therefor  had  been  actually  done,  that  would  not 
prevent  their  repaying  such  advances  to  themselves,  by 
retaining  in  their  hands  money  due  to  him,  under  his 
express  agreement.     Grassman  v.  Bonn,  43 

2.  A  mortgage  was  given  by  Holly  and  Piatt  to  Brewster,  in 

satisfaction  of  a  decree  for  deficiency  in  favor  of  one 
55 
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Contract —  Continued. 

Trippe  against  Holly  and  Piatt  on  the  foreclosure  of  a  first 
mortgage  on  lands  then  owned  by  Holly  and  Piatt,  and 
bought  at  the  foreclosure  sale  by  Brewster  and  one  Mur- 
phy. Trippe's  decree  had  then  been  assigned  to  Brewster 
and  Murphy,  who  also  held  a  second  mortgage  on  the 
premises  which  had  been  given  to  Piatt  and  assigned  by 
him  to  them.  On  foreclosure  of  Brewster's  mortgage, — 
Held,  that  an  agreement  made  two  days  after  Brewster's 
mortgage,  by  Brewster  and  Murphy,  to  assign  to  Holly  and 
Piatt  the  second  mortgage  (which,  after  the  foreclosure 
and  sale  under  the  first,  possessed  no  value),  on  their 
satisfying  the  decree  for  deficiency,  the  evidence  being 
unsatisfactory  that  any  demand  for  such  assignment  had 
ever  been  made,  was  satisfied  by  Brewster  and  Murphy's 
tender  of  such  assignment  when  their  bill  was  filed. 
Titsworth  v.  Holly, 
See  Dedication,  1 ;  Evidence,  4  ;  Solicitor,  1  ;  Specific  Per- 
formance. 
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Corporation. 

1.  The  acts  of  the  de  facto  officers  of  a  corporation  are  valid, 

so  far,  at  least,  as  they  create  rights  in  favor  of  third  per- 
sons.    Mechanics  Nat.  Bank  of  Newark  v.  Burnet  Mfg.  Co., 

2.  A  de  facto  officer  is  one  who  has  the  reputation  of  being  the 

officer  he  a-sumes  to  be,  and  yet  is  not  a  good  officer  in 
point  of  law.     Id., 

3.  It  is  no  defence  to  a  suit  brought  by  the  de  facto  officers  of 

a  corporation  that  they  were  not  legally  elected.     Id., 

4.  A  court  of  equity  has  no  authority  to  determine  the  validity 

of  the  election  of  the  officers  of  a  private  corporation, 
and  pronounce  judgment  of  amotion,  but  when  the 
question  of  the  validity  of  such  an  election  necessarily 
arises  in  the  determination  of  a  suit  properly  cognizable 
by  a  court  of  equity,  it  will  determine  it,  as  it  would  any 
other  question  of  law  or  fact  necessary  to  be  decided  to 
settle  the  rights  of  the  parties.     Id., 

5.  Under  the  Land  Improvement  Act  {Rev.  p.  567),  payment 

for  the  stock  of  any  corporation  organized  thereunder 
may  be  made  either  in  money  or  land.  Five  persons 
bought  a  tract  of  land,  paying  therefor  $50,000,  a  part 
being  the  bond  and  mortgage  for  $25,000  of  their  cor- 
poration, afterwards  organized.  They  conveyed  it  to  the 
corporation  for  $100,000,  thereby  giving  themselves  credit 
for  $50,000,  or  fifty  per  cent,  of  the  capital  stock 
($100,000),  the  resolution  stating  that  the  company  took 
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the  lands  suoject  to  a  mortgage  of  $50,000.  No  money 
was  ever  paid  on  account  of  the  stock  subscribed,  the 
five  persons  being  equal  corporators.  The  holder  of  the 
bond,  the  mortgagee,  recovered  a  judgment  against  the 
corporation  thereon,  and,  on  bill  filed  in  chancery  for 
relief, — Held,  that,  in  order  to  satisfy  such  judgment,  the 
stock  was  assessable  to  the  extent  of  fifty  per  cent,  of  its 
par  value,  and  that  a  release  of  one  of  the  corporator's 
liability  on  the  stock  subscribed  by  him  by  the  agent  of 
the  mortgagee,  who,  however,  had  no  authority  except  to 
sell  the  land,  and  made  such  release  without  the  author- 
ity or  knowledge  of  his  principal,  was  only  binding,  as  an 
indemnity,  on  such  agent,  and  not  on  the  principal. 
Wetherbee  v.  Baker,  537 

6.  When  a  corporation  exists  de  facto,  the  court  of  chancery 

cannot,  at  lhe  instance  of  private  parties,  restrain  its 
operations  upon  the  ground  that  its  organization  is  not 
de  jure.  In  such  case,  the  proper  remedy  is  by  quo  war- 
ranto, or  information  in  the  nature  thereof,  instituted  by 
the  attorney-general.  National  Docks  R.  R.  Co.  v.  Central 
R.  R.  Co..  755 

7.  Mortgages  given  to  a  national   bank  to  secure  contempora- 

neous loans  of  money  by  discounting  commercial  paper 
in  the  usual  course  of  business,  are  not  void  under  sec- 
tion 5137  or  5136  of  the  revised  statutes  of  the  United 
States ;  they  are  only  voidable,  and  the  government 
•alone  can  object.  Graham  v.  National  Bank  of  New  York,  804 
See  Agent,  3;  Parties,  2. 

Covenant. 

1.  A  riparian  owner  conveyed  lands,  including,  by  the  descrip- 
tion, also  tJiat  between  high  and  low-water  marks  in  front 
of  it,  by  a  deed  containing  the  ordinary  covenants  of 
title,  and  took  a  mortgage  on  the  premises  as  part  of  the 
consideration.  He  also  procured,  for  the  benefit  of  the 
grantee,  in  pursuance  of  an  agreement  made  by  him 
with  the  latter,  on  the  giving  of  the  deed,  a  license 
under  the  Wharf  Act,  by  virtue  of  which  the  grantee 
afterwards  erected  a  wharf  on  part  of  the  land  under 
water.  Subsequently,  and  without  notice  to  the  grantor, 
the  grantee  obtained  from  the  state  a  riparian  lease  of 
the  premises.  On  foreclosure, — Held,  that  the  grantee 
could  not,  under  the  circumstances,  set  up,  as  a  defence 
in  equity,  that  the  necessity  for  his  obtaining  such  lease 
was  tantamount  to  an  eviction  from  that  portion  of  the 
premises.     Cooper  v.  Bloodgood,  209 
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2.  Query,  Whether  a  riparian  owner,  conveying  premises  includ- 
ing land  between  high  and  low-water  marks,  will,  in  the 
absence  of  an  express  warranty  to  that  effect,  be  held,  by 
the  usual  covenants,  to  have  warranted  against  the  noto- 
rious, paramount,  sovereign  title  of  the  state  to  such  lands 
under  water.     Id.,  209 

See  Landlord  and  Tenant,  3 ;  Savings  Banks,  1 ;  Vendor 
and  Vendee. 

Creditor's  Bill. 

See  Marshalling  Assets,  1 ;  Receiver,  7. 

D. 

Debtor  and  Creditor. 

See  Insurance,  3;  Mortgage,  8,  16;  Savings  Banks;  Subro- 
gation. 

Dedication. 

1.  A  railroad  company  that  enters  into  an  agreement  with  the 

owner  of  lands  adjoining  a  street,  and,  in  that  agree- 
ment, merely  refers  to  such  street  as  a  landmark,  does 
not  thereby  dedicate  such  street  to  the  public;  nor  is 
the  fact  that  such  street  is  designated  as  an  existing 
highway  on  a  map  of  lands  condemned  by  the  company, 
any  evidence  of  dedication,     Meredith  v.  Sayre,  557 

2.  An  exchange  between  an  owner  and  such  corporation,  and 

their  deeds,  conveyed  lands  on  such  street. — Held,  that 
while  such  recognition  of  the  street  was  tantamount  to 
a  dedication,  it  would  not  prevent  either  of  them  from 
seeking  to  vacate  it  by  lawful  means.     Id.,  557 

See  Municipal  Corporation,  2. 

Deed. 

1.  A  mortgage  was  given  by  a  married  woman  and  her  husband, 
on  her  lands,  to  raise  money  to  discharge  mortgages  and 
municipal  assessments  which  were  valid  encumbrances 
thereon,  and  the  money  was  so  applied.  The  mortgage 
was  duly  signed,  and  a  certificate  of  acknowledgment 
before  a  duly  authorized  officer,  was  endorsed  thereon 
by  the  officer.  At  the  same  time,  and  before  the  same 
officer,  the  wife  made  an  affidavit  that  she  was  the  owner 
of  the  premises  ;  that  they  were  free  from  encumbrances 
other  than  those  specified,  and  that  she  was  of  full  age, 
&c,  &c.  Five  years  afterwards,  she  and  her  husband 
testified,  in  this  suit  for  the  foreclosure  of  their  mort- 
gage, that  although  they  executed  the  mortgage,  and  she 
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swore  to  the  affidavit,  yet  it  was  in  entire  ignorance  of 
their  contents,  and  at  the  request  of  her  father,  who 
negotiated  the  loan,  and  in  whom  they  had  implicit  con- 
fidence.— Held, 

(1)  That  an  officer,  in  taking  the  acknowledgment  of 
a  married  woman  to  a  deed  or  mortgage,  acts  judicially. 

(2)  That  in  the  absence  of  fraud  or  duress,  the  evi- 
dence of  the  parties  to  the  instrument  is  not  admissible 
to  contradict  his  official  certificate  and  destroy  the  title 
of  a  bona  fide  grantee  or  mortgagee.  Homoeopathic  Mut. 
Life  Ins.  Co.  v.  Marshall,  103 

2.  Whether  a  deed  has  been  delivered  or  not,  is  a  question  of 

intention  ;  it  may  be  effected  by  words  without  acts,  or 

by  acts  without  words.     Ruckman  v.  Ruckman,  259 

3.  When  the  circumstances  show,  unmistakably,  that  the  one 

party  intended  to  divest  himself  of  the  title,  and  to  invest 
the  other  with  it,  delivery  will  be  considered  complete, 
though  the  instrument  still  remains  in  the  hands  of  the 
grantor.     Id.,  259 

4.  An  assignment  of  an  equitable  interest  is  valid  without 

recording.     Dodge  v.  Brokaw,  154 

5.  On  construing  a  deed,  the  question  is,  not  what  did  the 

grantor  intend  to  do,  but  what  has  he  done  by  apt  and 
proper  words.     Vanalta  v.  Brewer,  2G8 

6.  Where  a  deed  contains  no  statement  as  to  the  number  of 

acres  conveyed,  and  the  weight  of  evidence  shows  that 
the  conveyance  was  in  gross  and  not  by  the  acre,  the  fact 
that  the  property  contains,  in  fact,  twenty  acres,  out  of 
two  hundred  and  forty-four,  less  than  both  the  grantor 
and  grantee  supposed,  is  no  defence  on  foreclosure  of  a 
mortgage  given  by  such  grantee  as  part  of  the  consider- 
ation, no  fraud  being  shown  or  alleged.      Clark  v.  Davis,     530 

7.  Even  if  such  deficiency  were  a  defence  to  the  mortgagor,  it 

is  not  to  his  grantee,  who  has  assumed  and  covenanted 

to  pay  the  mortgage,  as  part  of  his  purchase-money.    Id.,  530 

Definitions. 

See  Landlord,  1 ;  Set-Off  ;  Words. 

Descent. 

1.  An  intestate  died  without  issue,  and  without  having  had 
either  brother  or  sister  of  the  whole  or  half-blood,  and 
without  leaving  a  wife  or  a  father  living.  His  mother 
survived  him,  and,  by  the  statute,  was  entitled   to  his 
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lands  for  life.  His  nearest  relatives  were  two  brothers  of 
his  father,  a  sister  of  his  mother,  and  several  children  of 
deceased  uncles  and  aunts. — Held,  that  the  children  of 
his  two  uncles  and  aunt  took  to  the  exclusion  of  the 
children  of  the  uncles  and  aunts  who  were  deceased 
when  he  died,  although  both  of  the  uncles,  and  also  the 
aunt,  died  during  his  mother's  life-time.     Bailey  v.  Ross,     544 

Devise. 

1.  A  testator  gave  "  unto  my  beloved  sisters  Martha  and  Abi- 

gail, and  to  my  brothers  Ralph  and  Abram,  all  the  lands 
situate  in  0.  county,  111.,  share  and  share  alike,  and  all 
my  personal  property  of  every  kind  and  description." 
When  the  will  was  made,  both  Martha  and  Abigail  were 
dead,  leaving  issue.  Testator  left  no  children  nor  de- 
scendants of  children,  nor  father,  nor  mother,  and  no 
brothers  except  Ralph  and  Abram. — Held, 

(1)  That  there  being  no  words  of  substitution  in  the 
clause  quoted,  nor  such  intention  apparent  from  any 
other  clause  in  the  will,  the  gift  to  the  sisters  lapsed, 
whether  testator  knew,  when  he  made  the  will,  that 
they  were  dead  or  not. 

(2)  That  a  gift  to  individuals  described  by  name, 
although  they  may  constitute  a  class  standing  alone, 
indicates  an  intention  to  give  to  them  only  as  individ- 
uals, and  therefore  Ralph  and  Abram  do  not  take  the 
whole  gift. 

(3)  That  the  testator  died  intestate  as  to  one-half  ot 
the  personal  property  mentioned  in  this  clause,  and  it 
must  be  distributed  among  his  next  of  kin,  including  his 
widow,  notwithstanding  a  provision  for  her  in  anothei 
clause  in  lieu  of  her  dower.     Dildine  v.  Dildine,  78 

2.  Under   the  following  devise:     "  I  give   and   bequeath  the 

dwelling-house  and  lot  of  land  where  I  reside,  in  Canal 
street,  of  150  feet  front  on  said  street,  to  my  son  T.  C.  B., 
and  my  daughter  A.  B.,"  in  fee,  with  a  subsequent  direc- 
tion that  the  executor  sell  "the  dwelling-house  and  lot 
adjoining  where  I  reside,  of  about  fifty  feet  front  on 
Canal  street,  and,  also,  the  lot  on  the  south  side,  where 
the  wheelwright-shop  now  stands,  fronting  said  street," 
with  a  gift  of  the  proceeds  to  testator's  children  J.  and 
S.—Held, 

(1)  That  the  court  had  jurisdiction  to  construe  the 
will  on  the  ground  of  its  uncertainty. 

(2)  That  the  number,  time  of  purchase,  relative  situa- 
tion, occupation  and  use  of  the  respective  lots,  and,  also, 
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their   improvement,  enclosure  and    designation    by  the 

testator,  in   his  life-time,  could  be  shown,  in  construing 
the  will.     Ben  ham  v.  Hendrickson, 
See  Legacy,  3. 

Distribution. 

1  It  is  a  settled  doctrine  of  equity  jurisprudence,  that  where 
personal  estate  is  given  by  will  to  a  trustee,  upon  certain 
trusts,  and  the  purposes  of  the  trust  do  not  exhaust  the 
whole  estate,  or  the  trusts  fail,  the  trustee  shall  not  take 
the  surplus  for  his  own  benefit,  unless  such  appears  to 
have  been  the  intention  of  the  testator,  out  a  trust  will 
result  in  favor  of  those  who  are  entitled  under  the  statute 
of  distribution  as  the  next  of  kin  of  the  testator.  Skel- 
lenger  v.  Skellengcr, 

2.  Equitable  estates  are  treated  in  equity  as  legal  estates,  and 

are  held  to  be  subject  to  the  same  incidents,  properties 
and  consequences  that  similar  legal  estates  are  at  law. 

,- ,  659 

Id., 

3.  In  cases  of  partial  intestacy,  both  the  next  of  kin  and  the 

widow  take  under  the  statute  of  distributions,  and  one 
cannot  acquire  a  right  to  distribution  unless  the  other 
other  does,  also.     Id., 

4.  In  cases  of  partial  intestacy,  the  persons  entitled  to  distri- 

bution take,  not  in  pursuance  of  the  intention  of  the 
testator,  but  by  force  of  law,  and  regardless  of  what  his 
intentions  may  have  been.     Id., 

5.  The  widow  is  entitled  to  participate  in  the  distribution  of 

that  part  of  a  testator's  estate  as  to  which  he  dies  intes- 
tate.    Id., 
See  Devise,  1  ;  Remainder. 

Divorce. 

1.  A  bill  filed  to  obtain  a  divorce  a  mensa  et  thoro,  on  account 

of  the  refusal  of  the  husband  to  maintain  the  wife, 
though  it  presented  no  ground  of  divorce,  was,  neverthe- 
less, sustained,  under  the  statute  {Rev.  p.  318  \  20),  as  a 
bill  for  support,      Cray  v.  Cray,  2t> 

2.  A  denial  of  a  marriage  de  jure,  because  complainant  had 

another  husband  living  when  she  married  defendant, 
accompanied  with  an  admission  of  a  marriage  de  facto, 
presents  a  proper  case  for  allowing  alimony  pendente  lite. 
But  such  alimony  was  refused  where  the  defendant 
swore,  and  his  oath  was  not  overcome,  that  he  left  com- 
plainant with  her  consent  and  at  her  request,  and  he 
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otherwise  met  the  allegations  of  the  bill  with  his  answer 
and  affidavits.     Id.,  25 

3.  The  evidence  of  a  husband  in  a  divorce  suit  is  not  compe- 

tent to  prove  his  wife's  adultery,  nor  to  prove  her  hand- 
writing on  an  intercepted  letter  to  her  alleged  paramour; 
nor  are  statements  of  such  paramour,  made  in  defend- 
ant's absence,  competent.     Doughty  v.  Doughty,  32 

4.  If  a  wife  deserts  without  cause,  and  afterwards  realizes  that 

she  has  acted  foolishly,  and  would  return  if  the  way  was 
opened  for  her,  but  her  husband  refrains  from  doing 
anything  to  induce  her  to  return,  for  the  purpose  of 
making  her  absence  a  ground  of  divorce,  her  desertion 
is  not  obstinate.      Trail  v.  Trail,  231 

5.  But  a  husband  is  not  bound  to  attempt  to  induce  his  wife 

to  return,  when  it  is  clear  any  effort  in  that  direction 
will  be  unavailing.     Id.,  231 

6.  That  a  husband  gambles  and  does  not  properly  support  his 

wife,  in  consequence  of  which  she  leaves  him,  does  not 
constitute  desertion  by  him  on  which  to  decree  a  divorce. 
iSandford  v.  Sand/ord,  420 

7.  A  divorce  will  not  be  granted  on  the  uncorroborated  testi- 

mony of  the  petitioner.     Id.,  420 

8.  Divorce  refused,  because  there  was  no  satisfactory  evidence 

of  adultery,  or  of  residence,  aside  from  the  husband's 
testimony.     Franz  v.  Franz,  483 

'.I.  Where  a  husband,  who  had  the  same  venereal  disease  twice 
before  his  marriage;  and  shortly  after  his  marriage  con- 
sorted with  at  least  one  lewd  woman  ;  and  his  physical 
condition  was  such  as  to  render  it  extremely  probable 
that  he  was  again  infected,  had  intercourse  with  his  wife, 
and  thereby  communicated  the  venereal  disease  to  her, — 
Held,  that  he  was  guilty  of  extreme  cruelty,  and  a  divorce 
was  decreed  therefor.     Cook  v.  Cook,  476 

10.  Evidence  of   the  defendant's  association   with  abandoned 

women,  after  his  marriage,  and  before  he  communicated 
the  disease  to  his  wife,  is  relevant,  because  it  shows  that 
he  had,  as  he  must  have  known,  exposed  himself  to 
liability  to  contract  venereal  disease,  and,  therefore, 
being  diseased  (though  professing  not  to  have  known 
that  his  malady  was  t lie  venereal  disease),  that  he  was 
reckless  in  having  intercourse  with  his  wife,  with  knowl- 
edge of  his  condition,  shortly  afterwards.     Id.,  476 

11.  In  May,  1870,  a  husband  was  divorced  from  his  wife  by  the 

decree  of  a  court  of  competent  jurisdiction  of  the  state 
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of  Illinois.  The  certificate  of  that  decree  states  that  the 
wife  was  duly  served  with  process.  The  wife  now  denies 
(in  her  testimony)  that  she  received  the  notice  of  the 
suit,  which  was  sent  to  her  address,  but  she  does  not 
attack  the  bonajides  or  validity  of  the  decree.  In  Decem- 
ber, 1871,  the  husband  married  again,  and  has  now  liv- 
ing two  children,  the  issue  of  the  last  marriage.  Before 
his  divorce,  he  gave  to  the  first  wife  a  house  in  this  state, 
and  ever  since  then  has  voluntarily  provided  for  her  and 
her  children.  In  January,  1878,  he  dismissed  two  of  her 
sons  from  his  employ,  and  she  admits  that,  apprehend- 
ing that  he  was  about  to  cease  supporting  her  and  her 
children,  she  filed  a  bill  for  divorce,  alleging  adultery 
with  his  second  wife. — Held,  that  the  divorce  must  be 
denied,  on  the  ground  of  acquiescence  and  connivance. 
Yorston  v.  Yorslon,  495 

12.  A  wife's  conduct,  induced  mainly  by  the  fact  that  she  was 
unwilling  to  live  with  her  mother-in-law,  was  exasper- 
ating and  unforgiving,  provoking  her  husband  even  to 
violence  in  a  single  instance  and  under  peculiar  circum- 
stances, and  exhibited  an  entire  disregard  as  to  his  wishes 
about  his  household  affairs,  and  a  determination  not  to 
do  her  duty  therein. — Held,  that  although  it  presents  no 
justification  for  such  violence,  yet  it  is  not  sufficient 
ground  to  sustain  a  divorce  for  cruelty.      Coles  v.  Coles,      547 

See  Solicitor. 

Dower. 

1.  On  a  widow's  petition,  in  the  prerogative  court,  for  com- 
mission ers  to  set  off  her  dower,  objections  amounting  to 
an  equitable  bar,  which  the  widow  denies,  will  not  be 
considered.     Fritts't  Case,  293 

See  Parties,  3. 

Drainage. 

See  Eminent  Domain,  2. 

Duress. 

1.  A  gold-refiner,  on  being  accused,  confessed  that  he  had 
taken  gold  entrusted  to  him  by  his  employers  to  refine. 
While  under  arrest  at  the  police-station,  he  agreed  to 
make  restitution  by  giving  a  mortgage  on  his  lands  for 
the  amount  which  he  admitted  he  had  taken,  and  accord- 
ingly gave  such  mortgage,  which  was  drawn  by  a  lawyer, 
and  duly  acknowledged  by  him  and  his  wife.  He  was 
afterwards  indicted  for  the  offence,  pleaded  guilty,  and 
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was  sentenced.  On  foreclosure, — Held,  that  the  mort- 
gage was  not  void  on  the  ground  of  duress.  Smillie  v. 
Titus,  5] 

E. 

Easement. 

1.  Under  the  evidence, — Held,  that  the  defendant  had  not,  by 

acquiescence  in  the  substitution  of  a  small,  wooden  trunk 
for  an  open  raceway,  lost  his  right  to  have  such  open 
raceway  maintained  over  complainant's  lands,  as  reserved 
in  his  several  grants  ;  and  that  the  court  could  not,  with- 
out his  consent,  compel  him  to  accept  any  covered  con- 
duit whatever  in  lieu  of  the  original,  open  one.  Johns- 
ton v.  Hyde,  446 

2.  A  defendant  dug  a  ditch  on  his  own  land  to  drain  a  marl 

pit  thereon.  Afterwards,  and  within  twelve  years,  the 
complainant's  ancestor  extended  a  ditch,  used  to  drain 
his  land  through  the  lands  of  a  third  person  (S.),  so  as 
to  connect  it  with  defendant's  ditch,  and,  in  digging  it, 
followed  a  natural  hollow  on  S.'s  lands. — Held,  that  com- 
plainants acquired  no  easement  thereby  over  defendant's 
lands.     Bourne  v.  Deacon,  459 

3.  A    right   of  way   acquired    by    prescription  is  commensu- 

rate with  and  measured  by  the  use,  and  the  owner  of 
the  land  has  no  right  to  do  anything  which  will  hinder 
or  obstruct  such  use.     Shivers  v.  Shivers,  578 

4.  An  owner  of  the  land  erected  a  gate  in  a  lane  that  had  been 

used  without  such  gate  for  more  than  twenty  years. — 
Held,  that  equity  would  relieve  and  protect  the  owner  of 
the  easement  in  his  use  of  the  lane  unobstructed  by  such 
gate.     Id.,  578 

Election. 

1.  Complainants  put  to  election  between  two  suits  pending, 

one  in  this  court  and  the  other  in  the  circuit  court  of 
the  United  States  for  this  district.  Central  Railroad  Co. 
of  N.  J.  v .  West  Line  Railroad  Co.,  67 

2.  The  latter  court  is  not  a  foreign  court.     Id.,  67 

3.  A  party  may  be  compelled  to  elect  between  a  suit  here  and 

one  in  a  foreign  court.     Id.,  67 

4.  One  of  several  defendants  may  call  for  such  election  after 

he  has  answered.     Id.,  67 

5.  That  there  are  parties,  both  complainant  and  defendant, 

in  this  suit  in  this  court,  who  were  not  parties  in  the  suit 
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in  the  federal  court,  will  not  prevent  this  court  from 
requiring  such  election,  where  the  object  of  both  suits 
and  the  relief  sought  are,  in  the  main,  identical.     Id.,         67 

6.  Such    election    may,  after    answer,  be  enforced    by  order, 

upon  motion.     ld.%  67 

7.  Complainants  required  to  elect  within  eight  days  after  ser- 

vice of  the  order.     Id.,  67 

Eminent  Domain. 

1.  Under  the  charter  of  the  New  Egypt  and   Farmingdale 

Railroad  Company  (P.  L.  1S69  p.  Jfi2),  a  portion  of  cer- 
tain mortgaged  lands  were  condemned  for  the  company's 
•  use,  in  proceedings  of  which  the  company  had  given 
notice  to  the  mortgagors  only. — Held,  that  the  mortgagee 
was  entitled  in  equity  to  have  the  sum  so  awarded  for 
the  land  and  damages,  applied  towards  the  payment  of 
his  debt,  and  the  rest  of  the  mortgaged  premises,  subject 
to  the  rights  of  the  railroad  company,  sold  for  the  pay- 
ment of  the  balance.     Bright  v.  Piatt,  362 

2.  A  statute  was  passed  in  1868,  authorizing  certain  owners  of 

swamp  and  low  lands  to  elect  three  persons,  styled  man- 
agers, who  were  to  estimate  the  cost  of  draining  such 
lands,  including  the  deepening  of  natural  water-courses, 
the  purchase  of  a  designated  mill  property,  and  the 
removal  of  the  dam  thereon,  and  surveys  and  any 
other  incidental,  legitimate  expenses,  and  to  assess  the 
amount  on  the  several  land  owners,  according  to  the 
benefits  received.  The  managers  made  the  estimates, 
purchased  the  mill  property,  and  carried  out  the  act  so 
far  as  they  could,  until  interrupted  by  an  injunction, 
and  afterwards,  in  1870,  the  statute  was  repealed,  saving 
all  rights.  Some  of  the  land  owners  had  paid  their 
assessments,  the  validity  of  those  of  others  had  been 
established  at  law,  but  the  managers'  successors  refused 
to  proceed. — Held,  that  the  unpaid  assessments  were, 
under  the  circumstances,  enforceable  in  equity,  and  that 
the  original  managers  could  come  into  equity  for  an 
accounting  of  the  sums  expended  and  received  by  them, 
and  to  be  re-imbursed  for  any  excess  of  the  former  on 
the  latter  from  the  assessments  of  the  delinquent  land 
owners,  and  the  enforcement  thereof  against  their  lands. 
Williams  v.  Allen,  485 

3.  It  is  competent  for  the  legislature  not  only  to  make  taxes 

assessed  on  lands,  liens  thereon,  but  to  give  such  liens 
precedence  over  all  prior  estates  and  rights  therein. 
Howell  v.  Essex  County  Road  Hoard,  672 
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4.  A  law  authorizing  assessments  for  benefits,  to  the  extent 

that  the  benefits  are  exceptional,  and  not  such  as  result 
to  the  community  generally,  is  a  proper  exercise  of  the 
power  of  taxation.     Id.,  672 

5.  The  general  railroad  law,  in  respect  to  the  delegation  of  the 

power  of  eminent  domain  to  corporations  organized 
under  it,  is  constitutional.  National  Docks  B.  B.  Co.  v. 
Central  B.  B.  Co.,  755 

Estoppel. 

1.  A  mortgage  was  given  in    January,  1872.     In   November, 

1873,  the  defendant,  a  son  of  the  mortgagor,  moved  a 
frame  building  upon  the  premises,  where  he  placed  it  on 
a  stone  foundation,  which  he  built,  and  afterwards  used 
it  as  a  shop  and  dwelling.  The  premises  were  sold, 
under  foreclosure,  in  December,  1877,  and  bought  by  the 
mortgagee,  whereupon  the  defendant  agreed  to  pay  rent 
for  the  house  and  lot,  and  did  so  from  January  to 
December,  1878.  In  January,  1879,  proceedings  were 
begun  to  remove  him  for  non-payment  of  rent,  and  he 
then  claimed  that  the  building  belonged  to  him,  and 
asserted  his  right  to  remove  it  as  a  trade  fixture.  He 
was  restrained  from  doing  so  by  injunction. — Held,  with- 
out determining  the  question  whether  such  a  building 
is,  as  between  mortgagor  and  mortgagee,  a  trade  fixture, 
that  the  defendant  is,  by  leasing  such  building  after  the 
foreclosure  sale,  and  paying  rent  therefor,  estopped  from 
setting  up  title  thereto  in  himself.     Betts  v.  Wurth,  82 

2.  Estoppels   in  pais,  such   as    have   always    been    known   to 

equity,  afford  a  foundation  for  a  court  of  equity  to  enjoin 
proceedings  at  law  involving  such  estoppel.  Society  for 
Establishing  Useful  Manufactures  v.  Lehigh  Valley  Bailroad 
Company,  329 

3.  It  is  not  every  estoppel  in  pais  which  is  available  at  law  as 

well  as  in  equity,  that  will  have  this  effect ;  but  when 
the  estoppel  grows  out  of  transactions  varied  in  their 
character  and  occurring  at  intervals  through  a  long 
period  of  time,  which  may  be  available  only  on  equitable 
terms,  it  will  afford  a  foundation  for  equitable  interven- 
tion.    Id.,  329 

4.  Where  a  canal  company  had,  for  over  twenty  years,  been 

in  the  undisputed  possession  of  water,  which,  before  that 
period,  had  been  in  litigation  with  a  riparian  owner  who 
knew  that  the  canal  company  was  about  to  lease  its 
works,  which  were  materially  dependent  on  such  water, 
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and  such  riparian  owner  took  no  measures  to  revive  the 
old  litigation,  or  to  give  notice  of  such  claims  before  the 
lease  was  given, — Held,  that  ground  was  laid  for  the  claim 
of  an  equitable  estoppel  in  behalf  of  the  lessee,  and  that 
he  had  a  sufficient  standing  in  a  court  of  equity  to 
enjoin  suits  at  law  calling  in  question  the  right  to  such 
water.     Id. ,  329 

Evidence. 

1.  On  a  question  of  legitimacy,  a  marriage  certificate  proved 

to  be  genuine,  and  produced  by  and  from  the  custody 
of  the  mother  of  the  person  whose  legitimacy  is  in  ques- 
tion, is  competent  evidence  and  strongly  corroborative 
proof  of  the  alleged  marriage.  Gaines  v.  Green  Pond  Iron 
Mining  Co.,  86 

2.  Where  the  legitimacy  of  a  person  is  in  issue,  an  acknowl- 

edgment of  him  by  his  parents'  kinsmen  as  their  relation 
may  be  given  in  evidence  as  evidence  of  the  marriage 
which  must  have  preceded  his  birth  if  lawful.     Id.,  86 

3.  Heirs  at  law  are  within  the  purview  of  the  statute  exclud- 

ing parties  as  witnesses  where  the  other  parties  "sue  or 
are  sued  in  a  representative  capacity,"  and,  consequently, 
even  if  an  administratrix  were  not  a  proper  party  defend- 
ant, the  complainant  would  not  be  a  competent  witness. 
Colfax  v.  Col/ax,  206 

4.  Until  a  contract  is  put  into  writing,  it  is  always  subject  to 

be  changed  or  modified  by  parol ;  but  after  it  is  put  into 
writing  and  executed,  the  writing  itself,  in  the  absence 
of  fraud  or  mistake,  must  be  taken  as  conclusive  evidence 
of  what  were  the  ultimate  intentions  of  the  parties. 
Parker  v.  Jameson,  222 

5.  Oral  evidence  is  admissible  to  reform  a  written  instrument, 

or  to  subvert  or  overthrow  it  entirely,  but  not  to  vary  or 
alter  it.      Van  Syckel  v.  Dalrymple,  233 

6.  The  opinions  of  experts  in  writing  are  weaker,  in  degree  of 

certainty,  than  the  direct  evidence  of  the  subscribing 
witness  to  a  deed,  where  there  is  no  proof  to  impugn  his 
veracity.     Brown  v.  Mutual  Ben.  Life  Ins.  Co.,  809 

7.  If  the  admissions  of  a  surviving  partner  with  respect  to  a 

transaction  within  the  scope  of  the  copartnership,  made 
after  the  death  of  his  copartner,  be  competent  evidence 
against  the  personal  representatives  of  the  deceased 
partner,  they  are  not  conclusive.     McElroy  v.  Ludlum,        828 
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S.  In  an  action  on  a  quantum  meruit  to  recover  the  value  of  ser- 
vices performed  under  a  special  contract  invalid  by  the 
statute  of  frauds,  which  stipulates  for  compensation  by 
the  conveyance  of  property  or  some  other  collateral 
benefit  to  be  conferred,  evidence  of  the  value  of  the 
property  to  be  conveyed,  or  the  benefit  to  be  conferred, 
is  not  competent  evidence  on  the  subject  of  the  value  oi 
the  services  rendered.     Id.,  828 

See  Deed,  1;   Divorce,  3,  7,  10;    Fkaudi'lext  Conveyance,  1; 

UlSBAKD  AND    YVlFE.  2;    PlKADIXG,  9. 

Execution. 

1.  The  defendant  Brokaw  had  an  interest  in  certain  lands, 
under  a  contract  with  their  owner  to  build  three  dwell- 
ing-houses thereon  and  to  give  the  owner  $400  for  each 
lot,  to  be  secured  by  a  mortgage  thereon,  when  the  lots 
should  be  conveyed  to  him.  The  contract  was  made  in 
October,  1874.  Complainants  advanced  materials  to  him 
which  were  used  in  the  building,  and  obtained  a  judg- 
ment for  the  amount  in  August,  1875.  After  expending 
some  $1,000,  he  was  unable  to  proceed,  and  applied  to 
complainants  for  an  advance,  to  be  secured  by  an  assign- 
ment of  the  contract  and  the  materials  on  the  ground. 
The  complainants  refused,  and  Kirk  thereupon  made 
advances  to  Brokaw,  to  finish  the,  buildings  and  for 
other  purposes,  amounting  to  $12,000,  secured  by  such 
assignment. — Held,  that  Brokaw's  interest  was  not  sub- 
ject to  levy  under  execution  at  law.     Dodge  v.  Brokaw,        154 

Executors  and  Administrators. 

1.  An   order  of   the   orphans  court,  refusing   to  set  aside  a 

decree  allowing  the  final  settlement  of  an  administra- 
tors account, — Held,  to  be  appealable  and  reversed,  and 
the  decree  allowing  the  account  set  aside  where  no  notice 
of  such  settlement  was  given,  and  the  account  was  passed 
five  days  after  it  had  been  filed.      Githens  v.  Goodwin,  286 

2.  On  a  motion  for  an  injunction  to  prevent  an  administrator 

from  settling  his  final  account  in  the  orphans  court,  it 
was  alleged  that  complainant,  together  with  three  other 
creditors,  had  presented  his  claim  to  the  administrator 
under  the  usual  order  limiting  the  time  for  such  presen- 
tation to  nine  months.  The  estate  was  afterwards  found 
to  be  insolvent,  and  the  intestate's  lands  sold  under 
insolvent  proceedings.  At  a  subsequent  meeting  of  all 
the  creditors,  an  equal  division  of  the  assets  was  agreed 
on,  and  each  creditor  received  about  forty-one  per  cent. 
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of  his  demand.  Complainant  claims  that  the  adminis- 
trator concealed  from  him  the  priority  over  the  other 
creditors,  which  he  had  acquired  by  his  diligence  in  pre- 
senting his  claim.  No  actual  fraud  is  imputed  to  the 
administrator,  who  asserts  that  he  acted  under  the 
advice  of  his  counsel  and  the  surrogate.  Preliminary 
injunction  granted,  but  the  question  as  to  the  duty  of 
the  administrator,  under  the  circumstances,  held,  in 
order  that  it  may  be  determined  after  the  evidence  has 
been  taken.     Miller  v .  Harrison,  76 

3.  An  application  to  revoke  an  order  to  sue  on  an  administra- 

tors' bond,  denied,  under  the  circumstances,  although 
the  administrators  alleged  that  they  were  "  advised  and 
believed"  that  nothing  was  due  the  creditor  who  ob- 
tained such  order.     Northampton  Co.  Savings  Bank  Case,       689 

4.  On  the  application  of  the  executors  of  a  will,  offered  by 

them  for  probate,  orders  were  given,  from  time  to  time, 
to  pay  them  moneys  to  carry  on  the  litigation  as  to 
whether  the  will  should  be  admitted  to  probate,  with 
certain  claimants  of  the  estate. — Held,  that  an  account 
of  their  expenditures  in  such  litigation  would  not  be 
preliminarily  ordered  merely  at  the  request  of  certain 
persons  claiming  to  be  heirs  or  next  of  kin  of  the  testa- 
tor, but  whose  legitimacy  was  denied ;  there  being  no 
question  as  to  the  solvency  of  the  executors,  nor  any 
suggestion  that  they  had  abused  their  discretion  in 
regard  to  such  expenditures.     Lewis's  Case,  690 

5.  It  is  no  ground  for  removing  an  executor  or  requiring  him 

to  give  security  for  assets  in  his  hands,  that  he  paid  a 
premium  in  investing  certain  funds  in  government  bonds, 
all  the  interest  collected  having  been  paid  over  to  the 
legatee  ;  nor  that  he  and  his  co-executor  made  an  unjus- 
tifiable investment  of  other  funds,  such  transaction  not 
being  alleged  in  the  petition  as  a  ground  of  complaint; 
nor  that  he,  by  advice  of  his  co-executor  and  also  of  his 
counsel,  did  not  bring  suit  against  a  former  partner  of 
testator  to  enforce  a  settlement  of  the  firm's  affairs,  such 
failure  to  sue  not  being  alleged  in  the  petition  ;  nor  that 
a  mortgage  belonging  to  the  estate  had  been  assigned  by 
him  to  a  third  person,  in  order  to  facilitate  its  collection, 
no  bad  faith  appearing,  and  such  assignment  not  being 
alleged  in  the  petition  ;  nor  that  he  has  sold  his  farm 
and  the  personal  property  thereon,  there  being  no  proof 
that  the  assets  are  insecure  in  his  hands,  or  in  any  danger 
of  being  wasted.     Carpenter  v.  Gray,  092 
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6.  Executors,  empowered  by  the  will  of  their  testator  to  carry 

on  his  business  after  his  decease,  are  personally  liable  for 
the  debts  contracted  thereby.     Laible  v.  Ferry,  791 

7.  But  they  have  a  right,  in  equity,  to  indemnify  themselves 

for  the  payment  of  such  debts,  out  of  the  property  law- 
fully embarked  in  the  trade.     Id.,  791 

8.  From  such  right  springs  an  equitable  right  of  the  trade 

creditors  to  resort  to  such  fund  for  payment,  if  their 
remedy  against  the  executors  be  unavailing.     Id.,  791 

9.  Prima  facie,  only  the  property  invested  in  the  business  at 

the  testator's  decease,  is  regarded  as  the  trade  fund;  and 
it  requires  a  clear  and  unambiguous  declaration  of  pur- 
pose in  the  will  to  justify  the  subjection  of  any  other 
property  to  the  risks  of  the  venture.     Id.,  791 

10.  Under  certain  circumstances,  the  fee-simple  of  land  was 

held  to  be  thus  involved.     Id.,  791 

See  Appeal,  1;  Evidence,  3;   Legacy,  9;  Mortgage,  5;  Par- 
ties, 1,  3;  Remainder,  2;  Trusts,  7. 

F. 

Fraud. 

1.  No  definition  of  fraud  can  be  framed  which  will  embrace 

every  case,  but  no  deception  or  artifice  will  be  held  to 
be  an  actionable  fraud  which  does  not  cause  injury  or 
prejudice  to  the  party  seeking  redress.     Marsh  v.  Cook,      262 

2.  A  party  cannot  be  defrauded  in  being  induced  to  do  what 

good  faith  and  a  proper  observance  of  his  promises  make 

it  his  duty  to  do.     Id.,  262 

3.  The  respondent  filed  her  bill  to  set  aside  three  deeds,  on 

the  ground  that  the  execution  of  them  was  procured  by 
fraud.  Relief  as  to  one  of  the  deeds  denied,  because  she 
failed  to  establish  the  allegation  of  fraud  as  set  forth. 
Mulock  v.  Mulock,  348 

4.  A  conveyance  obtained  by  a  brother  from  his  unmarried 

sister,  who  was  an  inmate  of  his  house,  the  circumstances 
showing  that  such  conveyance  was  executed  in  the  con- 
fidence that  the  brother  would  deal  justly  with  her,  set 
aside,  it  appearing  that  the  consideration  was  largely 
inadequate.      Thornton  v.  Ogden,  iA5 

5.  If  a  party  would  avoid  a  mortgage  given  to  secure  a  loai, 

made  in  good  faith,  on  the  ground  of  fraud  or  forgery, 
he  is  required  to  interpose  the  objection  promptly,  and 
not  continue  to  receive  the  benefit  and  act  under  it  after 
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he  has  discovered  the  existence  of  the  alleged  fraud,  and 
until  the  mortgagee  is  prejudiced  in  his  proof  by  the  death 
of  material  witnesses.     Brownv.  Mutual  Ben.  Lift  Ins.  Co.,  S09 
See  Jurisdiction,  6  ;  Pleading,  3,  4. 

Frauds  and  Perjuries. 

1.  Unless  in  cases  specially  provided  for  in  the  statute,  part 

performance  will  not  validate  a  contract  invalid  by  the 
statute  of  frauds,  so  as  to  enable  the  party  to  enforce  it 
by  an  action  upon  the  contract.  The  doctrine  that  part 
performance  of  a  contract  will  make  valid  a  contract 
invalid  by  the  statute,  is  exclusively  the  creature  of 
equity,  and  applies  only  to  contracts  relating  to  land. 
McElroy  v.  Ludlum, 

2.  A  party  performing  services  under  a  contract  invalid  by 

the  statute  of  frauds,  cannot  sue  upon  the  contract  to 
recover  compensation  for  his  services.  The  only  remedy 
in  such  cases  is  upon  a  quantum  meruit  for  the  value  of  the 
service.     Id.,  *28 

3.  M.  entered  into  a  verbal  contract  with  the  firm  of  H.  k,  Co., 

as  superintendent  of  the  business  of  the  firm,  for  the 
compensation  of  one-eighth  of  the  profits  of  the  busi- 
ness, with  a  guarantee  that  the  one-eighth  of  the  profits 
should  not  be  less  than  $3,000  a  year.  The  service  was 
to  commence  at  a  day  subsequent  to  the  making  of  the 
agreement. — Held, 

(1)  That  the  agreement  was  within  the  statute  of 
frauds  as  an  agreement  not  to  be  performed  within  a 
year  from  the  making  thereof. 

(2)  That  M.  could  not  sue  on  the  contract  to  recover 
compensation  for  services  performed  under  the  contract, 
and  that,  in  an  action  on  a  quantum  meruit  for  the  services 
performed,  he  could  not  resort  to  an  account  of  profits 

as  evidence  of  the  value  of  his  services.     Id.,  828 

Fraudulent  Conveyance. 

1.  A  mortgage  was  given  by  the  defendant  and  his  wife,  on 
her  lands,  to  secure  his  bond  to  the  complainant  for 
$2,100.  This  sum  consisted  of  $1,100  in  cash  loaned  to 
defendant,  and  $1,000  which  defendant  voluntarily  pro- 
posed should  be  included  as  compensation  to  the  com- 
plainant for  his  (or  his  firm's)  trouble  and  expense  in 
collecting  certain  promissory  notes  for  $7,000,  given  by 
the  defendant  and  his  partner,  and  bought  in  the  market 
by  complainant's  firm.  On  foreclosure, — Held, 
56 


868  INDEX.  [32  Eq. 

Fraudulent  Conveyance — Continued. 

(1)  That  the  act  [Rev.  p.  387  §  52)  making  a  seal  only- 
presumptive  evidence  of  a  consideration,  is  a  mere 
change  in  the  rule  of  evidence,  and  does  not,  of  itself, 
avoid  a  voluntary  conveyance. 

(2)  That  a  mortgage  may  be  sustained  against  every- 
body but  existing  creditors,  although  it  was  intended 
merely  as  a  gift. 

(3)  That  a  voluntary  mortgage,  by  a  wife,  of  her  lands 
to  secure  her  husband's  debt,  is  valid.  Campbell  v. 
Tompkins,  170 

2.  A  debtor  who  has  conveyed  his  property  in  order  to  defraud 

his  creditors,  has  no  standing  in  this  court  to  question 
the  fairness  or  adequacy  of  price  obtained  at  a  public 
sale  of  such  premises  under  a  creditor's  bill  to  reach 
such  property.      Guest  v.  Barton,  120 

3.  A  transfer  of  property,  made  in  fraud  of  creditors,  while 

void  as  to  them,  is  good  between  the  parties.     Ruckman 

v.  Ruck-man,  259 

4.  He  who  attempts  to  cheat  others,  by  a  fraudulent  transfer 

of  his  property,  has  no  right  to  complain  if  he  gets 
cheated  himself.     Id.,  259 

5.  Complainant,  who   had  received  a  transfer  of  a  debtor's 

property,  with  intent  to  defraud  creditors,  and  had 
transmitted  it,  with  like  intent,  to  a  third  person,  who, 
with  complainant's  consent,  had  transferred  a  portion  of 
the  proceeds  of  the  sale  thereof  to  the  debtor's  wife, 
absolutely,  and  without  any  evidence  of  an  express  trust 
in  favor  of  the  debtor, — Held,  not  to  be  entitled  to 
enforce  a  judgment  against  the  debtor  upon  the  pro- 
ceeds thus  transferred,  or  upon  property  purchased  by 
her  with  such  proceeds.     Schenck  v.  Hart,  774 

6.  Neither  party  to  a  transfer  with  intent  to  defraud  cred- 

itors, can  impeach  the  transaction,  or  set  up  that  it  was 
not  what  it  purported  to  be.     Id.,  774 

See  Pleading,  1,  4. 


G. 

Guardian. 

1.  A  guardian,  who  was  appointed  at  his  own  request,  held 
personally  responsible  for  the  loss  of  his  ward's  legacies, 
where  such  loss  was  directly  attributable  to  his  want  of 
business  judgment,  if  not  culpable  negligence.  Stothqff 
v.  Reed,  213 
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2.  In  this  case,  the  guardian,  immediately  after  having  been 

appointed,  applied  to  the  executor  in  reference  to  the 
ward's  legacy.  The  executor  had,  by  a  covinous  sale  to 
himself,  become  possessed  of  a  large  part  (a  farm)  of  the 
testator's  real  estate,  on  which  he  had  given  a  mortgage 
to  the  widow  for  a  large  sum  of  money  to  secure  to  her 
an  annuity  given  to  her  by  the  will  (with  power  to  spend 
the  principal),  for  security  for  the  legacy,  not  for  pay- 
ment, and  received  from  the  executor  a  second  mortgage 
therefor,  which  he  took  in  his  own  name  and  not  as 
guardian.  The  widow  died,  the  executor  (her  son) 
became  her  administrator,  and  as  such  sold  the  mort- 
gage given  to  her  and  wasted  the  money.  To  prevent  a 
foreclosure  on  that  mortgage,  the  guardian  took  the  title 
to  the  farm  in  his  own  name,  and  not  as  guardian. 
According  to  the  evidence,  he  might  have  collected, 
without  recourse  to  the  farm,  at  least  a  considerable  part 
of  the  legacy  when  he  took  the  mortgage,  and  he  might, 
in  equity,  have  set  aside  the  sale  of  the  farm  to  the  exec- 
utor as  fraudulent.  He  never  paid  any  attention  to  the 
first  mortgage;  the  principal  of  it  was  assets  of  the  tes- 
tator and  applicable  to  the  legacy,  and  so,  too,  was 
another  piece  of  property  (a  house  and  lot)  in  which 
part  of  the  legacy  to  the  widow  was  invested,  but  he  per- 
mitted both  to  be  wasted  and  lost  to  the  testator's  estate, 
and,  therefore,  to  his  ward,  as  legatee.  On  filing  his 
account,  he  claimed  credit  for  the  investment  of  the 
legacy  in  the  farm,  which,  however,  was  not  worth  the 
legacy. — Held,  that  his  conduct  was  characterized  by 
such  want  of  ordinary  business  prudence,  if  it  did  not, 
indeed,  exhibit  supine  negligence,  as  to  make  him 
chargeable  with  the  legacy.     Id.,  213 

3.  If  a  guardian  of  minors  loans  money  to  their  mother  on 

her  promise  to  charge  such  minors  for  their  support  and 
to  give  him  the  benefit  of  such  charges,  and  she  after- 
wards refuses  to  make  any  charge  against  them  or  to 
accept  any  compensation  for  their  support,  he  is  not 
entitled  to  an  allowance  therefor  in  settling  his  account 
with  them  as  guardian.     Wyckoff  v.  Hulse,  697 

See  Legacy,  1. 

H. 

Husband  and  Wife. 

1.  That  the  mortgage  having  been  given  to  secure  the  debt  of 
a  married  woman,  contracted  for  the  benefit  of  her  sep- 
arate  estate,   it   would,   without   any   acknowledgment 
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whatever,  be  held  to  be  a  charge  thereon,  and  enforce- 
able in  equity.     Homoeopathic  Mut.  Life  Ins.  Co.  v.  Marshall,  103 

2.  Where  there  is  conflicting  evidence  as  to  a  husband's  object 
in  making  a  conveyance  of  lands  to  his  wife,  the  ordi- 
nary presumption  that  it  is  intended  as  a  provision  or 
settlement  for  her  benefit,  is  not  rebutted.  Linker  v. 
Linker,  174 

See  Deed,  1 ;  Distribution,  5  ;  Divorce  ;  Fraudulent  Convey- 
ance, 1;  Insurance,  2;  Parties,  3;  Wills,  2. 

I. 

Injunction. 

1.  This  court  will,  if  necessary,  dissolve  an  injunction  on  its 

own  motion,  where  it  appears  that  the  writ  has  been 
issued  in  a  case  where  the  party  asking  it  had  no  right  to 
it.     Conover  v.  Ruckman,  685 

2.  A  preliminary  injunction  should  not  be  granted,  when  the 

right  on  which  the  complainant  founds  his  claim,  is,  as 
a  matter  of  law,  unsettled.  National  Docks  R.  R.  Co.  v. 
Central  R.  R.  Co.,  755 

See  Corporations,  6;  Eminent  Domain;  Executors,  2;  Juris- 
diction, 3 ;  Municipal  Corporations,  1  ;  Remainder. 

Insolvency. 

See  Insurance,  3-5;  Savings  Banks;  Staying  Proceedings  at 
Law. 

Insurance. 

1.  In  March,  1869,  a  mutual  insurance  company  insured  a 
mill  of  Silvers  and  Woodward,  for  $3,000,  for  five  years. 
In  May,  1869,  they,  with  the  company's  consent,  assigned 
the  policy,  by  an  absolute  assignment  (but,  in  fact,  only 
as  collateral  security),  to  one  Job  as  mortgagee.  In 
April,  1871,  Woodward  conveyed  his  interest  in  the  mill 
to  Silvers,  and  orally  assigned  his  interest  in  the  policy, 
also.  The  mill  was  burnt  down  in  April,  1872.  Before 
Woodward's  transfer,  the  company  paid  dividends  to 
Woodward  and  Silvers ;  after  that,  to  Silvers  alone. 
Proof  of  loss  was  made  May  2d,  1872,  and  Silvers 
assigned  his  interest  in  the  policy  to  the  complainant, 
May  13th,  1874.  Job's  mortgage  was  paid  in  April,  1878, 
but  he  still  retains  possession  of  the  policy,  under  his 
assignment.     On  general  demurrer  to  the  bill, — Held, 

(1)  That  it  is  not  necessary  to  set  out  the  by-laws  of 
the  company  in  the  bill. 
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(2)  That  an  averment  that  the  proof  of  loss  was  made 
by  Silvers,  without  stating  that  it  was  certified  by  a  mag- 
istrate, is  sufficient. 

(3)  That  Silvers's  assignment  of  his  interest  in  the 
policy  after  the  loss,  is  not  within  the  clause  which 
requires  the  consent  of  the  company  to  be  obtained  to 
the  assignment  of  any  policy. 

(4)  That  the  fact  that  the  absolute  assignment  to  Job 
is  still  in  existence,  although  his  mortgage  has  been 
paid ;  that,  as  to  Woodward's  assignment  to  Silvers, 
though  it  was  merely  oral  and  unaccompanied  by 
express  consent  of  the  company,  the  company,  by  pay- 
ing dividends  to  Silvers  afterwards,  waived  their  strict 
right  to  object  to  such  assignment,  and  that,  as  alleged, 
the  company,  knowing  of  Woodward's  conveyance  of 
the  properly  to  Silvers,  led  Silvers  to  believe  that  it 
regarded  the  policy  as  valid  in  his  hands, — all  combine 
to  render  the  remedy  at  law  inadequate,  and  to  give 
equity  jurisdiction.  Combs  v.  Shrewsbury  Mutual  Fire 
Ins.  Co.,  512 

2.  A  testator  gave  to  his  wife  $5,000  "to  be  paid  to  her,  as  far 

as  can  be,  out  of  the  insurance  money  coming  to  my 
estate  from  the  insurance  on  my  life."  He  had  three 
policies  on  his  life,  amounting  in  the  aggregate  to  $2,500, 
payable  to  his  wife,  on  which  he  always  paid  the  pre- 
miums; he  kept  the  policies  in  his  possession,  and  deliv- 
ered them,  with  his  other  papers  &c,  to  his  executor, 
and  he  had  no  other  policy  on  his  life. — Held,  that  the 
amount  received  from  the  insurance  policies,  by  the 
widow,  after  his  death,  must  be  credited  on  the  $5,000 
legacy,  notwithstanding  the  fact  that  such  policies  were, 
in  terms,  payable  to  her.     Fort  v.  Edwards,  641 

3.  In  an  insolvent  mutual  life  insurance  company,  the  hold- 

ers of  policies  matured  either  by  death  or  the  attainment 
of  the  age  specified,  are  preferred  creditors,  and  the 
holders  of  running  policies,  members,  of  the  debtor  cor- 
poration, and  hence  the  former  cannot  be  called  on 
to  share,  pro  rata,  losses  occurring  after  their  claims 
matured.     Mayer  v.  Attorney- General,  S15 

4.  Where,  at  the  date  of  such  insolvency,  the  risk  on  endow- 

ment policies  had  not  been  terminated,  the  holders  of 
such  policies  are  not  creditors,  notwithstanding  all  the 
premiums  thereon  liable  to  be  called  for,  had  been 
paid.     Id.,  815 
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5.  The  day  on  which  the  insolvency  occurred,  as  adjudged  by 
the  decree,  fixes  the  time  to  which  the  several  claims 
must  be  referred  for  adjustment,  and  not  the  date  of  the 
decree  itself.     Id.,  815 

Interest. 

See  Legacy,  9 ;  Trust,  7. 

J. 

Jurisdiction. 

1.  A  party  is  not  entitled  to  relief  in  this  court,  under  the  act 

to  quiet  titles,  on  the  ground  of  mere  irregularity  in  a 
municipal  assessment  for  opening  a  street,  adequate 
relief  having  been  provided  at  law;  nor  does  equity 
acquire  jurisdiction  merely  because  the  lands  assessed 
have  been  sold  under  the  p==r>««ment.     Smith  v.  Newark,        1 

2.  Courts  have  no  power  to  enforce  moral  duties  or  to  correct 

unconscientious  acts  wbich  work  no  loss  or  damage. 
Marsh  v.  Cook,  262 

3.  To  a  foreclosure  suit,  a  creditor  claiming,  by  his  attach- 

ment, a  lien  on  the  mortgage  debt,  was  made  a  party, 
and  an  injunction  staying  his  proceeding  at  law  granted. 
After  a  sale  of  the  premises  under  the  foreclosure  and 
payment  of  the  money  into  court, — Held,  that  his  motion 
to  dissolve  the  injunction  and  proceed  at  law  must  be 
denied,  and  that  he  must  litigate  his  claim  in  this  court. 
Pine  v.  Shannon,  85 

4.  If  a  court  is  incidentally  informed,  or  has  reason  to  believe, 

that  its  process  has  not  been  properly  executed,  and  that 
injustice  is  likely  to  ensue,  it  is  proper  for  it,  of  its  own 
motion,  to  interfere  temporarily  so  that  the  matter  can 
be  inquired  into.      Chamberlain  v.  Lamed,  295 

5.  As  the  right  of  the  chancellor  to  sanction  the  bringing  of 

the  action,  conferred  a  scintilla  of  jurisdiction  over  the 
case,  and  the  parties  proceeded  to  try  the  cause  before 
the  vice-chancellor, — Held,  that  the  court  of  appeals 
could  lawfully  exercise  its  jurisdiction  by  way  of  review, 
and,  the  decree  being  reversed,  the  complainant's  dam- 
ages were  ascertained  and  adjudged  to  him  on  this 
appeal.     Palys  v.  Jewett,  302 

6.  A   written    agreement   recited    that    the    defendants   had 

agreed  to  purchase  certain  land,  with  a  view  to  improv- 
ing and  selling  it,  and  that  they  proposed  to  sell  to  com- 
plainants certain  undivided  portions,  for  the  purpose  of 
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forming  an  association  to  develop  the  property,  at  the 
price  of  $1,500  per  acre,  for  seventy-three  and  six  hun- 
dred and  fifty-two  one-thousandths  acres. — Held,  that 
complainants'  remedy,  if  any,  on  account  of  defendants' 
misrepresentation  as  to  the  price  paid  or  the  quantity  of 
the  land,  is  at  law,  and  money  paid  to  the  defendants  to 
carry  out  the  agreement  does  not  make  them  trustees. 
Rice  v.  Culver,  001 

See  Accident;  Corporation,  4;  Devise,  2;  Easement,  1;  Emi- 
nent Domain,  2;  Insurance,  1;  Municipal  Corpora- 
tion, 2;  Parent  and  Child,  2. 

L. 

Laches. 

1.  Delay  on  the  part  of  an  adjoining  owner,  until  the  work 
has  been  done,  in  remonstrating  against  or  trying  to 
prevent  the  occupation  of  a  street  by  a  railroad  company 
with  its  tracks  and  chutes,  &c,  involving  an  immense 
outlay  of  money,  will  be  fatal  to  his  application  for 
relief.     Meredith  v.  Sayre,  557 

See  Divorce,  11;  Fraud,  5. 

Landlord  and  Tenant. 

1.  The  proper  words  to  be  used  in  creating  a  limitation  upon 

the  term  granted  by  a  lease  are  "while,"  "as  long  as," 
"until,"  and  "  during."     Vanatta  v.  Brewer,  268 

2.  To  create  a  good  condition  upon  which  a  term   granted  by 

a  lease  shall  end  before  it  expires  by  lapse  of  time, 
a  right  to  re-enter,  on  breach,  must  be  expressly 
reserved.     Id.,  26S 

3.  A  breach  of  the  covenants  of  a  lease,  in  the  absence  of  a 

stipulation  to  that  effect,  does  not  work  a  forfeiture  of 
the  term.     Id.,  268 

4.  Where  a  term  is  demised  in   clear  and  apt  words,  it  can 

only  be  defeated  by  words  as  strong  and  express  as 
those  by  which  it  is  created.     Id.,  268 

See  Covenant,  1  ;  Estoppel,  4;  Savings  Banks,  1  . 

Legacy. 

1.  A  legatee's  share  was  limited  over  only  in  the  event  of  his 
death  without  lawful  issue  before  the  distribution  of  the 
estate.  Before  that  time  he  was  found  to  be  an  habitual 
drunkard,  and  one  of  the  executors  appointed  his  guard- 
ian.    Before  his  death,  distribution  of  the  estate  could 
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have  been  made,  and  was,  in  fact,  made  to  all  but  him. — 
Held, 

(1)  That  the  mere  non-payment  or  delivery  of  such  lega- 
tee's share  to  his  guardian  would  not  prevent  its  vesting. 

(2)  That  such  legatee  was  capable  at  times  of  manag- 
ing his  own  affairs,  and  yet  had  not,  after  the  partial 
distribution,  demanded  his  share,  does  not  affect  his 
right  or  that  of  his  next  of  kin. 

(3)  That  the  executors  (of  whom  he  was  one)  did  not 
convert  the  testator's  investments  of  his  share  into 
money  (admitting  that  they  ought  to  have  done  so),  does 
not  affect  the  vesting  since.  The  inquisition  deprived 
him  of  the  power  to  act,  and  his  guardian's  inaction  was, 
under  the  circumstances,  equivalent  to  a  waiver. 

(4)  That  the  testator's  exclusion  of  certain  of  his 
children  or  their  heirs  from  participating  in  his  estate 
on  a  contingency  happening  before  distribution,  indi- 
cates no  intention  to  exclude  them  after  distribution. 
Millei-  v.  Colt,  6 

2.  Where  a  conversion  of  testator's  real  estate  was  ordered  to 

be  made  after  the  death  of  a  life  tenant,  unless  con- 
verted during  the  life-time  of  such  tenant  at  her  request, 
and  "  the  balance  of  my  estate  (after  paying  a  legacy  of 
$8,000)  to  be  equally  divided  among  my  heirs, — Held, 

(1)  That,  by  "the  balance  of  my  estate,"  testator 
meant  his  entire  estate,  whether  derived  from  the  sale 
of  his  real  estate  or  otherwise. 

(2)  That  it  should  go  to  his  next  of  kin  who  were 
living  at  the  time  of  his  death. 

(3)  That  his  sisters  and  the  children  of  two  deceased 
sisters  and  of  a  deceased  brother,  took  per  capita,  to  the 
exclusion  of  the  grandchildren  of  such  deceased  brother 
and  sisters.      Welsh  v.  Crater,  177 

3.  A  testator  by  the  third  item  in  his  will,  gave  legacies  to  his 

three  daughters,  and  then  gave  to  his  two  sons  "all  the 
rest  and  residue  of  my  property,  including  the  farm 
on  which  I  now  live,  *  *  *  subject,  nevertheless,  to 
certain  payments  to  be  made  by  them,  hereinafter  men- 
tioned," and  then  gave  an  annuity  and  another  legacy. — 
Held,  that  the  daughters'  legacies  are  not  chargeable  on 
the  residue,  because  ( 1 )  by  the  second  item,  the  testator 
gave  to  his  wife  the  use  of  so  much  of  his  homestead  and 
farm  as  she  desired,  together  with  his  sons,  thereby 
excluding  the  idea  that  he  contemplated  a  possible  sale 
of  such  farm  in  order  to  satisfy  these  legacies.     (2)  That 
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expressly  charging  the  farm  with  certain  payments 
thereinafter  specified,  excludes  those  preceding.  (3)  That 
the  proofs  do  not  establish  satisfactorily  the  insufficiency 
of  the  personal  estate  to  discharge  the  legacies.  (4)  That 
the  words  "  including  the  farm  &c,"  although  incorpo- 
rated with  the  gift  of  the  residue,  constitute  a  specific 
devise,  additional  to  the  residue,  and  hence  exonerated. 
Johnson  v.  Poulson,  390 

4.  Where  an  intention  to  give  a  perpetual  annuity  is  apparent 

in  the  will,  the  legatee  will  be  held  entitled  to  the  fund 
itself.     Huston  v.  Read,  591 

5.  Testator  gave  an  annuity  of  $400  to  Samuel,  and  over  to  the 

legatees  afterwards  named  in  the  will,  to  whom  he  had 
given  annuities  of  $200,  or  to  their  "  descendants  and  to 
no  others;"  also,  an  annuity  of  $1,000  to  Joanna,  besides 
a  life-estate  in  his  lands,  with  remainder  to  Mary  for  life 
or  until  marriage,  then  over,  "  to  be  equally  divided 
between  my  three  nieces,  or  their  descendants,  named 
below,  hereby  giving  them  a  title  in  fee-simple  to  my 
real  estate;''  also,  "to  my  three  nieces,  Martha,  Mary 
(if  unmarriedj  and  Ellen,  and  to  Eliza  and  Elizabeth, 
and  to  their  heirs  and  descendants,"  an  annuity  of  $200 
each,  or  to  the  children  of  such  as  should  die;  and,  if  no 
children,  to  be  equally  divided  among  the  survivors  ; 
also,  the  residue  of  the  income,  after  the  executors  had 
retained  enough  to  meet  contingent  losses,  "  to  be  dis- 
tributed among  my  female  annuitants  before  named." 
By  a  codicil,  Sarah,  the  wife  of  a  nephew,  was  given  from 
the  income  of  the  residue  an  annuity  the  same  as  Martha 
and  Ellen,  if  not  needed  to  meet  losses.  Eliza  and  Eliza- 
beth were  the  wives  of  two  nephews.  Testator  died  in 
185G;  Samuel,  in  1859;  Mary,  in  1850,  unmarried; 
Joanna,  in  1860;  Martha,  in  1861,  leaving  two  children; 
Ellen,  in  1876,  leaving  three  children  ;  Elizabeth,  in  1867, 
leaving  several  children  ;  Eliza,  in  1875,  leaving  one 
child;  Sarah,  in  1870,  leaving  children.  The  will  was 
proved  in  the  prerogative  court,  and  the  executors'  first 
account  filed  there.  Afterwards,  two  of  the  executors 
filed  a  bill  in  chancery  against  the  third,  for  an  account, 
and,  he  having  died,  his  representatives  were  ordered  to 
account  and  pay  over  testator's  assets  in  their  hands  to 
the  surviving  executors,  who  afterwards  filed  an  account 
in  the  orphans  court. — Held, 

(1)  That  Samuel's  share  goes  to  the  representatives  of 
Martha  and  Ellen. 
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(2)  That  Mary's  share  lapsed  by  her  death  in  testator's 
life-time  without  "descendants." 

(3)  That  the  provision  that  the  lands  '"be  equally 
divided,"  makes  Martha  and  Ellen  tenants  in  common, 
and  the  lands  descended  accordingly. 

(4)  That  the  residue,  in  the  absence  of  other  testa- 
mentary directions,  is  to  be  divided  equally  among  the 
children  of  Martha  and  Ellen. 

(5)  That  the  executors  were  not,  by  the  suit  in  this 
court,  prevented  from  settling  their  accounts  afterwards 
in  the  orphans  court;  but  such  settlement  does  not  con- 
clude this  court  as  to  the  validity  of  their  payments  to 
the  several  legatees.     Id.,  591 

6.  The  fact  that  a  bequest  to  a  child  is  contained  in  the  resid- 

uary clause  of  a  will,  does  not  prevent  the  application  of 
the  rule  in  regard  to  ademption.      Van  Houten  v.  Post,        709 

7.  To  establish  an  ademption  of  a  legacy,  two  facts  must  be 

shown  :  first,  the  advancement  by  the  parent  to  the 
child  subsequent  to  the  execution  of  the  will;  and,  sec- 
ond, that  it  was  in  satisfaction  of  or  a  substitute  for  such 
legacy.     Id.,  709 

8.  The  declarations  of  the  testator,  whether  made  in  the  lega- 

tee's presence  or  not,  are  competent  evidence  to  prove 
an  ademption.     Id.,  709 

9.  Where  an  erroneous  payment  of  a  legacy  is  made  by  an 

executor,  and  the  litigation  on  an  exception  to  an  allow- 
ance of  such  payment  in  his  account,  is  unnecessarily 
and  unreasonably  protracted  by  him,  he  is  chargeable 
with  interest  thereon  from  the  time  of  such  payment.  Id.,  709 
See  Advancement;  Insurance,  2;  Limitations;  Parent  and 
Child,  2. 

License. 

1.  A  contract  giving  a  party  an  exclusive  right  to  dig  ore  in 

certain  lands,  no  estate  or  interest  in  the  land  being 
granted,  is  a  license  and  not  a  grant  or  demise.  East 
Jersey  Iron  Co.  v.  Wright,  248 

2.  A  license  is  an  authority  to  go  upon  the  land  of  the  licensor 

and  do  an  act  or  series  of  acts  there,  but  passes  no  estate 

or  interest  in  the  land.     Id.,  248 

3.  Unless  coupled  with  an  interest,  or  an  equity  has  been  cre- 

ated by  acts  done  in  pursuance  of  a  license,  a  license  is 
always  subject  to  revocation  in  either  of  the  following 
methods:    (1),  by  the  will  of  the  licensor;    (2)  by  the 
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death  of  either  of  the  parties,  or  (3),  by  a  conveyance  of 
the  land  upon  which  it  was  intended  to  operate.     Id.,       248 

4.  Where  a  mining  license  is  granted  by  a  licensor,  for  the 

purpose  of  having  his  lands  explored  and  their  mineral 
resources  developed,  and  it  contains  a  provision  that  if 
the  licensee  concludes  to  abandon  digging  ore,  he  shall 
notify  the  licensor,  if  the  licensee,  after  making  an  open- 
ing in  the  lands  and  finding  a  large  deposit  of  ore,  does 
in  fact  abandon  the  enterprise,  because  the  ore  is  com- 
paratively valueless,  he  will  be  held  to  have  abandoned 
the  mine,  though  he  gave  no  formal  notice.     Id.,  248 

5.  His  conduct,  under  such  circumstances,  constitutes  the  best 

sort  of  notice.     Id.,  248 

Limitation  of  Actions. 

1.  The  statute  of  limitations  is  not  a  bar  to  a  suit  in  equity 

for  the  recovery  of  a  legacy  payable  out  of  the  personal 
estate  only.     Hedges  v.  Norris,  192 

2.  A  testator  directed  the  remainder  of  his  real  estate  to  be 

converted  into  cash  and  divided  among  his  "  heirs,"  as 
follows:  the  interest  on  one-third  to  be  paid  to  two  per- 
sons for  life,  and  the  principal  to  t  heir  children  ;  one-third 
to  the  complainant,  and  the  remaining  third  to  the  exec- 
utor for  his  services  in  settling  the  estate.  The  will  was 
proved  January  23d,  1852;  the  executor  settled  his  ac- 
count in  the  orphans  court,  January  11th,  1859,  and  a 
decree  of  distribution  was  made  thereon  ;  part  of  com- 
plainant's share  was  paid  to  her  by  the  executor,  but 
when,  does  not  appear. — Held,  that  the  statute  is  not  a 
bar  to  her  bill,  filed  January  10th,  1879,  to  recover  the 
remainder  of  her  bequest.     Id.,  192 

See  Laches  ;  Municipal  Corporations,  2. 

M. 

Marshalling  Assets. 

1.  That  Brokaw's  interest,  being  an  equity  of  redemption,  the 

complainants  (the  bill  is  a  creditors'  bill)  are  entitled  to 
an  account  from  Kirk,  and  to  have  the  securities  for  his 
debt  (he  has  other  security  besides  the  contract)  mar- 
shalled.    Dodge  v.  Brokaw,  154 

2.  The  rule  that  where  mortgaged  lands  are  sold  in  parcels, 

they  are  to  be  resorted  to  in  the  inverse  order  of  their 
sale  to  satisfy  such  mortgage,  applied  on  a  foreclosure  of 
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three  mortgages  covering  the  same  premises,  the  third 
of  which,  also,  covered  another  tract  of  land,  Dawes  v. 
Cammus,  456 

Maxims. 

De  minimis  non  curat  lex 685 

Equality  is  equity 600 

Expressio  unius  est  exclusio  alterius 395 

Fraus  non  est  fallere  fallentem 259 

In  pari  delicto,  potior  est  conditio  possidentis 782 

Stet  pro  ratione  voluntas 764 

Mechanics  Lien. 

1.  A  transitory  seizin,  or  seizin  for  an  instant  only,  is  not  suffi- 

cient to  support  a  mechanics  lien.      Clark  v.  Butler,  664 

2.  Such  a  momentary  seizin  will  occur  when  a  grantee,  imme- 

diately upon  receiving  title,  conveys  it,  by  mortgage,  to 
his  grantor,  or  to  a  third  person.     Id.,  664 

3.  When  the  deed  and  mortgage  appear  to  have  been  executed 

on  the  same  day,  the  legal  inference  is,  that  they  were 
made  at  the  same  time,  and  were  parts  of  one  and  the 
same  transaction.     Id.,  664 

4.  A  purchase-money  mortgage,  under  certain  circumstances, 

is  entitled  to  priority  over  a  mechanics  lien,  though  given 
subsequent  to  the  commencement  of  the  building.     Id.,   664 
See  Receiver,  1-3. 

Mines. 

See  License  ;  Waste. 

Mortgage. 

1.  A  foreclosure  bill  on  a  first  mortgage  prayed  a  decree  for 

deficiency  against  the  owner  of  the  premises,  who  had 
assumed  its  payment,  and,  also,  the  payment  of  a  second 
mortgage  thereon. — Held,  that  the  holder  of  the  second 
mortgage,  who  was  a  party,  could  not,  by  filing  a  cross- 
bill against  the  owner,  obtain  a  decree  for  deficiency  on 
his  own  mortgage.     Sebring  v.  Conkling,  24 

2.  A  mortgage  of  lands  in  New  Jersey,  drawn  in  New  York,  to 

executors,  "their  successors  and  assigns,"  containing  the 
usual  clause  conveying  all  the  mortgagor's  estate,  right, 
title,  interest  &c.  in  the  premises,  and  recorded  in  full, 
is  notice  to  a  subsequent  mortgagee  and  judgment  cred- 
itor of  the  mistake  and  that  such  mortgage  was  intended 
to  convey  the  fee.     Bunker  v.  Anderson,  35 
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3.  An  answer  by  a  grantee  of  the  mortgagor,  that  he  is  now 

informed  and  believes  it  to  be  true  that  the  mortgagees 
agreed  with  the  mortgagor,  at  the  time  such  grantee's 
deed  was  given,  to  release  the  premises  from  the  lien  of 
their  mortgage,  without  any  proof  of  such  agreement,  is 
not  available  as  a  defence  to  the  foreclosure  of  such 
mortgage,  although  no  implication  having  been  filed  to 
such  answer  it  must  be  taken  to  be  true.     Id.,  35 

4.  A  mortgage  was  given  by  M.  to  A.  and   F.,  partners,  to 

secure  them  for  goods  sold  and  to  be  sold  by  them  to  M. 
After  a  dissolution  of  the  firm,  the  mortgage  was  by 
delivery  assigned  to  F.,  as  part  of  his  share  of  the  assets, 
and  by  an  agreement  then  made  between  M.,  A.  and  F., 
such  mortgage  was  also  to  secure  F.  for  any  goods  there- 
after sold  to  M.  M.  died,  leaving  all  his  property  to  his 
wife,  who  was  also  made  executrix,  and  proved  the  will. 
On  foreclosure  by  F.,  M.'s  wife  was  made  a  party  defend- 
ant as  devisee,  but  not  as  executrix,  and  by  her  answer 
admitted  that  the  mortgage  was  given  to  secure  the  firm 
of  A.  and  F.,  and  F.  individually,  for  goods  sold  ;  and 
that  after  the  dissolution  of  the  firm  M.  dealt  with  F.  on 
the  security  of  the  mortgage,  and  that  there  is  a  large 
amount  due  on  the  mortgage;  and  there  was  proof  of 
admissions  by  M. — Held,  that  F.  could  recover  on  the 
mortgage  the  sums  due  the  firm  of  A.  and  F.,  and  also 
his  individual  claims  against  M.,  their  amount  and  also 
the  fact  that  the  mortgage  was  intended  to  secure  them 
being  proved  by  M.'s  admissions.     Ferry  v.  Meckert,  38 

5.  On  February  24th,  1876,  an  intestate  assumed,  in  a  deed  to 

him  of  certain  lands,  to  pay  a  mortgage  thereon,  and, 
also,  gave  complainants  his  bond,  conditioned  to  pay 
the  mortgage  debt  in  one  year  thereafter.  He  died  in 
March,  1878,  and  complainants'  foreclosure  bill  was  filed 
in  November,  1878.  On  April  6th,  1878,  his  administra- 
tor took  the  usual  order  limiting  the  time  for  presenting 
claims  against  the  estate  to  nine  months  thereafter.  The 
complainants  never  filed  any  claim  thereunder. — Held, 
that  the  administrators  were  not  liable  to  a  decree  for 
deficiency  on  their  intestate's  assumption.  Mutual  Bene- 
fit Life  Ins.  Co.  v.  Howell,  146 

6.  A  mortgage  was  given  in  1873,  on  lands  described  as  fol- 

lows :  "  Commencing  at  a  point  formed  by  the  intersec- 
tion of  the  easterly  line  or  side  of  Summit  avenue  and 
the  northerly  line  of  Charles  street,  and  running  thence, 
&c,     *     *     *     and  which  said  lots  are  more  fully  known 
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and  distinguished  upon  a  map  entitled  Map  of  Johnson- 
ville,  *  *  *  dated  April  1st,  1854,  *  *  *  by  the 
Nos.  70,  71,  72,  73  and  74."  After  foreclosure  of  the 
mortgage  and  sale,  the  mortgagor  fenced  in  a  strip 
twelve  feet  wide,  extending  along  the  whole  front  of  the 
property  on  Summit  avenue,  claiming  that  the  descrip- 
tion of  the  mortgage  refers  to  the  map,  whereas,  in  1867, 
after  the  map  was  made,  twelve  feet  on  the  east  side  of 
Summit  avenue  was  vacated,  and  that  only  the  land 
within  the  lines  of  the  lots  on  the  map,  excluding  the 
strip  of  twelve  feet,  passed  under  the  mortgage. — Held, 
that  the  mortgage  having  been  given  after  the  vacation 
of  the  strip  on  the  east  side  of  the  street,  the  description 
must  be  applied  to  Summit  avenue  as  it  existed  when 
the  mortgage  was  given,  and  included  the  strip.  Dubois 
v.  Fagan,  183 

7.  A  misdescription  of  the  metes  and  bounds  of  lands  covered 

by  a  mortgage,  in  the  deed  of  commissioners  in  partition, 
made  in  1849,  and  also  an  erroneous  reference  to  another 
deed  by  way  of  location,  will  not  invalidate  such  mort- 
gage, where  the  identity  of  the  property  is  fixed  by  the 
descriptions  in  the  other  deeds  of  the  commissioners, 
by  the  actual  location,  possession  and  occupation  of  the 
grantees  since  1849,  and  by  the  description  in  defend- 
ant's own  deed,  which  also  declares  that  the  premises 
are  subject  to  the  lien  of  the  mortgage.  Boon  v.  Pier- 
pont,  217 

8.  Upon  a  mortgage  on  lands,  given  in  1848,  by  a  son  to  his 

mother,  several  payments  were  endorsed  and  signed  by 
her.  All  of  them  were  shown  to  have  been  merely 
receipts  for  the  son's  notes  and  renewals  and  consolida- 
tions of  his  notes,  on  which  no  money  was  ever  actually 
paid. — Held,  that  the  assignee  of  the  mortgage  was  enti- 
tled to  recover  the  full  amount  of  principal  and  interest. 
Humphreys  v.  Danser,  220 

9.  That  a  mortgage  was  given  for  the  temporary  accommoda- 

tion of  the  mortgagee,  and  that  he  intended  to  use  it 
only  as  collateral  security,  are  no  defence  to  such  mort- 
gage in  the  hands  of  a  bona  fide  assignee,  for  value, 
without  notice,  who  holds  it  under  an  absolute  assign- 
ment. Jacobsen  v.  Dodd,  403 
10.  A  mortgage  of  $979  was  given  to  commissioners  in  parti- 
tion, on  about  fifty-three  acres  of  land.  Their  vendee 
sold  off,  in  separate  tracts,  all  of  the  premises,  except 
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about  ten  acres,  subject,  however,  to  the  mortgage.  He 
then  sold  the  ten-acre  tract,  and  an  adjoining  tract  of 
eighteen  acres,  to  one  Stout,  for  $3,500,  with  an  assump- 
tion of  the  $979  mortgage.  Stout  afterwards  gave  a 
mortgage  on  both  lots,  and  then  sold  them.  On  fore- 
closure of  the  $979  mortgage  against  the  fifty-three 
acres, — Held, 

(1)  That  Stout's  assumption  of  the  $979  mortgage  was 
only  personal,  and  does  not  bind  the  eighteen  acres  in 
the  hands  of  his  mortgagee  or  grantee. 

(2)  That  a  mortgagee's  right  to  proceed  in  equity 
against  one  who  has  assumed  to  pay  his  mortgage,  does 
not  embrace  a  claim  to  the  purchase-money  on  a  sale 
of  the  mortgaged  premises,  or  to  the  vendor's  lien  to 
secure  it. 

(3)  That  a  defendant  cannot  set  up  such  claim  by 
answer;  a  cross  bill  is  necessary.     Emley  v.  Mount,  470 

11.  Timber,  posts,  rails  and  cord-wood,  made  from  trees  on 

mortgaged  premises,  fraudulently  cut  down  by  the  mort- 
gagor after  the  filing  of  the  bill  of  foreclosure,  and 
removed  to  neighboring  lands,  may  be  sold  to  make  up 
any  deficiency  in  the  mortgage  debt,  after  a  sale  of  the 
land.     Higgins  v.  Chamberlin,  566 

12.  The  complainant  began  suit  in  a  justice's  court,  on  which 

he  obtained  a  judgment,  and  duly  docketed  it.  Two 
days  after  he  began  the  suit,  another  creditor  of  the 
defendant  offered  to  buy  complainant's  claim  atone-half 
of  its  amount,  or  offered  to  sell  complainant  his  own 
claim  at  the  same  rate,  both  of  which  propositions  were 
declined.  Thereupon  such  creditor  took  a  conveyance 
of  defendant's  land,  subject  to  the  mortgages  thereon, 
and  with  an  agreement  that  he  would  sell  the  land  to 
whomsoever  the  defendant  designated,  and  pay  him  the 
proceeds  after  paying  his  own  and  other  specified  claims 
or  disbursements. — Held,  that  such  conveyance  was  valid 
as  against  the  complainant,  but  must,  under  the  circum- 
stances, be  deemed  a  mere  mortgage  to  secure  the  cred- 
itor's demand,  and  the  premises  were  ordered  sold,  to 
pay,  first,  the  mortgages,  then  the  creditor's  debt,  and 
then  complainant's.      Gothainer  v.  Grigg,  567 

13.  The  complainant  bought,  at  a  public  sale,  and  under  a 

power  of  sale  in  a  mortgage  given  by  a  horse  railroad 
company,  all  their  real  estate,  personal  property,  fran- 
chises, rights  and  privileges  ;  he  sold  everything  so 
bought  to  one  Boylan,  December  23d,  1874,  taking,  as 
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part  of  the  purchase-money,  a  mortgage  thereon  from 
Boylan  and  his  wife.  This  mortgage  was  filed,  as  a  chat- 
tel mortgage,  on  February  5th,  1875,  but  was  never  refiled. 
In  April,  1876,  an  act  of  the  legislature  was  passed,  pro- 
viding that  a  mortgage  of  chattels  &c.  of  any  railroad  or 
canal  company  should  be  valid  without  being  filed  as  a 
chattel  mortgage. — Held, 

(1)  That  the  act  applied  to  the  mortgage  in  questi6n. 

(2)  That  it  applied  to  mortgages  executed  before  its 
passage. 

(3)  That  such  mortgage  was  a  lien  on  the  chattels 
described  therein,  prior  to  judgments  recovered  after  it 
was  given,  either  against  the  mortgagor  or  a  new  horse 
railroad  company,  created  after  the  mortgage  was  given, 
and  claiming  the  disputed  chattels  by  a  devolution  of 
title  under  Boylan,  the  mortgagor.     Kelly  v.  Boylan,  581 

14.  Unless  a  chattel  mortgage  is  filed  in  the  county  where  the 

mortgagor  resides  at  the  time  of  its  execution,  or  the 
mortgagee  takes  immediate  possession  of  the  mortgaged 
chattels,  and  continues  in  the  actual  and  constant  pos- 
session of  them,  the  mortgage  is  absolutely  void  against 
the  creditors  of  the  mortgagor,  and  subsequent  purchas- 
ers and  mortgagees  in  good  faith.     Sayre  v.  Hewes,  652 

15.  The  statute  concerning  chattel  mortgages  makes  an  import- 

ant distinction  between  creditors  and  subsequent  pur- 
chasers or  mortgagees.  Purchasers  or  mortgagees,  to 
avail  themselves  of  a  default  on  the  part  of  a  prior  mort- 
gagee, must  take  without  notice  of  his  rights,  but  a  cred- 
itor is  not  affected  by  such  notice.     Id.,  652 

16.  A  judgment  on  bond  and  warrant  of  attorney  can  only  be 

entered  for  a  debt  actually  existing  at  the  time  of  its 
entry,  and  a  simple  liability  as  endorser  or  surety  does 
not  constitute  such  a  debt.     Id.,  652 

17.  A  security  for  future  advances  is  entitled  to  priority  over 

subsequent  encumbrances,  only  to  the  extent  of  the  sums 
advanced  prior  to  actual  notice  of  the  subsequent  encum- 
brance.    Id.,  652 

18.  Where  a  third  encumbrancer  acquires  a  right  of  priority 

over  the  first,  but  the  act  or  omission  from  which  such 
right  flows  does  not  change  his  relative  position  towards 
the  second,  yet,  as  it  is  impossible  to  put  him  in  advance 
of  the  first,  without  advancing  him,  also,  over  the  sec- 
ond, his  lien  must,  of  necessity,  be  advanced  to  the  first 
position  as  against  both  the  first  and  second  encum- 
brances.    Id.,  652 
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19.  Upon  the  death  of  one  of  two  mortgagees,  the  legal  own- 

ership of  a  mortgage  made  to  them  vests  in  the  survivor, 
exclusively,  and  he  alone  is  entitled  to  its  possession, 
and  to  sue  for  and  receive  the  money  due  upon  it.  He 
is  entitled  to  one-half  the  money  due  upon  it  in  his 
own  right,  and  he  takes  the  other  half  as  trustee  for  the 
representatives  of  his  deceased  co-obligee.  Mutual  Life 
Ins.  Co.  v.  Sturges,  078 

20.  A  mortgage  made  to  an  officer  of  the  court,  designated  by 

the  chancellor,  brings  the  fund  as  much  within  the  cus- 
tody of  the  law  as  if  it  were  made  directly  to  the  chan- 
cellor; and  hence,  such  mortgage  is  a  lien  on  the  premises 
covered,  superior  to  municipal  taxes  and  assessments. 
Jersey  City  v.  Foster,  825 

See  Deed,  1,  7;  Eminent  Domain,  1;  Mechanics  Lien,  2-4: 
Notice:  Pleading,  6,  7;  Receiver,  7;  Sale  op  Land,  1  ; 
Set-Off;  Setting  Aside  Sales,  1,  3;  Subrogation;  Taxes, 
1,  3;   Vendor,  2. 

Municipal  Corporation. 

1.  Equity  will  not  enjoin  a  municipal  corporation  from  law- 

fully vacating  a  public  street.     Meredith  v.  Sayre,  557 

2.  In  1867,  lands  were  taken  for  a  street  extension,  an  award 

therefor  made  and  confirmed,  and  the  extension  de- 
clared to  be  a  street.  Possession  was  taken  by  the  city, 
the  street  opened  and  used  ever  since  as  such,  and  a 
sewer  built  therein,  but  the  award  was  never  paid.  In 
1878,  the  owners  of  the  lands  made  an  assignment  for 
the  benefit  of  their  creditors,  to  the  complainants,  who 
applied  to  the  city  for  the  award  and  were  refused. 
They  then  advertised  the  lands,  including  other  lands, 
also,  for  public  sale,  using,  for  that  purpose,  a  map 
designating  the  street  in  question  by  its  name  and  loca- 
tion.— Held, 

( 1 )  That  complainants  were  entitled  to  relief  in  equity, 
and  would  not  be  sent  to  law  to  obtain  a  judgment  in 
ejectment  for  the  lands,  as  a  preliminary. 

(2)  That  the  statute  of  limitations  was  no  defence  on 
the  part  of  the  city. 

(3)  That  using  the  map,  as  stated,  was  not  a  dedication 

of  the  lands  in  dispute..      Gardner  v.  Jersey  City,  586 

See  Constitution  ;  Dedication  ;  Jurisdiction,  1 ;  Mortgage,  20. 
57 
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Negligence. 

1.  The  neglects  of  a  receiver  appointed  by  the  court  will  not 

be  regarded,  in  all  cases,  as  the  neglects  of  the  parties 
whose  interests  he  has  in  charge.      Chamberlain  v.  Lamed,  295 

2.  Damages  caused  by  negligence,  to  be  recoverable,  must  be 

not  only  its  natural,  but  also  its  proximate,  consequence. 
And  "  proximate,"  as  here  used,  means  closeness  of 
causal  connection,  and  not  nearness  in  time  or  distance, 
and  is  intended  to  qualify  the  generality  of  the  idea 
expressed  by  the  word  "  natural."     Kuhn  v.  Jewett,  647 

3.  In  cases  where  fire  is  negligently  started,  but  is  not  imme- 

diately communicated  to  the  property  destroyed,  but  is 
communicated  from  one  building  to  another  until  it 
reaches  the  property  destroyed,  causal  connection  will 
only  cease  when,  between  the  negligence  and  the  dam- 
age, an  object  is  interposed  which  would  have  prevented 
the  damage,  if  due  care  had  been  taken.     Id.,  647 

4.  When  the  burning  matter  is  oil,  a  running  stream  may 

form  a  natural  link  in  the  chain  of  causation.     Id.,  647 

5.  Where  a  fire  originates  in  the  carelessness  of  a  defendant 

and  is  carried  directly  by  a  material  force,  whether  it  be 
the  wind,  the  law  of  gravitation,  combustible  matter 
existing  in  a  state  of  nature,  or  a  running  stream,  to  the 
plaintiff's  property,  and  destroys  it,  the  defendant  is 
legally  answerable  for  the  loss.     Id.,  647 

See  Guardian,  1,2;  Solicitor,  3. 

Notice. 

1.  A  purchaser  of  lands  at  a  sheriff's  sale  under  a  judgment 

recovered  against  a  debtor  who  had  given  a  prior  mort- 
gage on  such  lands,  which  had  never  been  registered  and 
of  which  the  judgment  creditor  had  no  notice,  but  of 
which  such  purchaser  had  actual  notice,  takes  the  title 
free  of  the  lien  of  such  mortgage.     Sharp  v.  Shea,  65 

2.  An  unrecorded  mortgage  was  excepted,  by  express  words, 

in  a  subsequent  conveyance  of  the  lands  by  the  mort- 
gagor, and  that  deed  recorded.  Afterwards,  the  mort- 
gage was  recorded. — Held,  that  such  exception  was 
constructive  notice  to  judgment  creditors  of  the  grantee, 
whose  judgments  were  recovered  before  the  mortgage 
was  recorded.      Weslervelt  v.  Wyckoff,  ]8S 

3.  If  a  prior  mortgagee  releases  part  of  the  mortgaged  prem- 

ises, to  the  prejudice  of  a  subsequent  encumbrancer  or 
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purchaser,  with  notice  of  such  subsequent  mortgage  or 
deed,  his  release  will  operate  as  a  discharge  of  his  lien,  to 
the  extent  of  the  value  of  the  land  released.  Cogswell  v. 
Stout,  mo 

4.  Actual  notice  need  not  be  shown  in  such   a  case ;    it  is 

enough  if  notice  of  sufficient  facts  out  of  which  the  sub- 
sequent equity  arises,  is  brought  home  to  the  mortgagee 
to  make  it  his  duty  to  inquire  before  acting.     Id.,  240 

5.  Mere  possession,  standing  alone,  without  the  mortgagee's 

knowing  who  has  possession,  and  without  notice  of  any 
facts  which  should  provoke  inquiry,  will  not  amount  to 
notice.     Id.,  240 

6.  In  the  absence  of  express  notice  or  anything  to  excite 

inquiry,  a  mortgagee  has  a  right  to  presume  that  affairs 
remain  as  they  were  when  his  mortgage  was  executed, 
and  that  his  mortgagor  still  continues  to  be  the  owner 
of  the  mortgaged  premises.     Id.,  240 

7.  As  a  general  rule,  a  mortgagee  is  not  chargeable  with  notice, 

by  construction,  of  rights  acquired  in  the  mortgaged 
premises  subsequent  to  the  execution  of  his  mortgage. 
Id.,  240 

See  License,  4,  5;  Mortgage,  2;  Practice,  11. 

o 

Orphans  Court. 

1.  The  orphans  court  is  not  limited  to  a  single  adjournment 
of  the  hearing  of  a  rule  to  show  cause  why  lands  should 
not  be  sold  to  pay  debts ;  and  an  order  for  such  adjourn- 
ment may,  on  due  notice,  be  revoked,  and  the  hearing 
brought  on.     Parker  v.  Reynolds,  290 

See  Appeal;  Executors,  1 ;  Legacy,  5. 

P. 

Parent  and  Child. 

1.  A  father  is  bound  to  support  his  infant  child,  if  of  sufficient 

ability,  even  though  the  child  may  have  an  ample  estate 
of  its  own  ;  but  if  the  father  is  not  able  to  support  his 
child,  or  not  able  to  support  it  according  to  its  station 
and  expectations,  a  court  of  equity  may  appropriate  its 
own  estate  to  its  support.     Stephens  v.  Howard,  244 

2.  Where  a  legacy  is  given  to  an  infant  unconditionally,  so 

that  it  vests  at  once,  but  is  payable  when  it  attains 
twenty-one,  or  at  any  other  future  time,  and  its  father  ia 
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not  able  to  support  it,  and  the  interest  arising  from  the 
legacy  is  not  sufficient  for  that  purpose,  a  court  of  equity- 
may,  in  advance  of  the  time  fixed  for  payment  by  the 
will,  order  the  principal  of  the  legacy  applied  to  the  sup- 
port of  the  legatee.     Id.,  241 

3.  Such  an  order  should,  however,  only  be  made  after  a  refer- 

ence and  upon  satisfactory  proof  of  such  facts  as  clearly 
show  that  it  is  necessary.     Id.,  21* 

4.  On  the  distribution  of  an  intestate's  estate,  after  his  death 

in  1874, — Held,  that  the  claim  of  his  granddaughter 
Kachel  (daughter  of  his  deceased  daughter)  to  a  share, 
could  be  resisted  by  proof  of  the  illegitimacy  of  her 
mother,  notwithstanding  intestate's  recognition  of  Ra- 
chel's mother  as  his  daughter  by  an  entry  in  his  family 
Bible,  and,  also,  in  other  ways;  and  notwithstanding, 
also,  that  intestate,  his  wife  and  daughter  (Rachel's 
mother)  are  all  dead,  and  that  Rachel's  mother's  legiti- 
macy was  never  questioned  until  after  the  death  of  her 
father  and  mother  and  herself,  and  not  until  the  intes- 
tate's (her  father's)  estate  was  about  to  be  distributed. 
Bussom  v.  Forsyth,  27T 

5.  On  account  of  her  husband's  abuse  of  marital  rights,  a  wife 

left  him,  in  November,  1875,  taking  with  her  their  two 
children.  Iler  petition  for  a  divorce,  on  this  ground, 
was  denied,  upon  his  promise  of  conjugal  kindness  there- 
after. The  wife,  however,  refused  to  return  to  his  home, 
with  her  children,  notwithstanding  his  overtures  and 
entreaties. — Held,  that  the  wife's  acts  were  not  "  miscon- 
duct," within  the  meaning  of  the  statute,  sufficient  to 
take  away  from  her  the  possession  of  the  children,  the 
boy  being  now  about  eleven  and  the  girl  nine  years  of 
age  ;  the  mother  being  capable  and  willing  to  support 
and  educate  them,  and  the  children  preferring  to  remain 
with  her.     English  v.  English,  733 

See  Evidence,  1,  2;  Guardian,  3;  Legacy,  6-8;  Wills,  1. 

Parties. 

1.  A  son,  who  was  also  one  of  the  administrators  of  his  father's 
estate,  filed  a  bill  for  the  specific  performance  of  a  con- 
tract to  convey  a  house  and  lot  to  him,  alleged  to  have 
been  made  by  his  father,  in  consideration  of  his  services. 
He  made  defendants  to  the  bill  his  brothers  and  sisters, 
as  his  father's  heirs  at  law,  and,  also,  his  father's  widow, 
as  a  co-administrator. — Held,  that  the  widow,  as  an  admin- 
istratrix, represents  the  creditors,  since  the  lands  in  ques- 
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tion  may  be  needed  to  pay  decedent's  debts,  and  hence 
she  is  a  proper  party.     Colfax  v.  Colfax,  206 

2.  When  a  change   occurs  in  the  officers  of  a  corporation 

between  the  time  it  is  brought  into  court  and  the  time 
when  its  answer  is  filed,  the  answer  must  be  filed  by  the 
persons  who  are  officers  at  the  time  of  the  filing.  Mechan- 
ics National  Bank  of  Newark  v.  Burnet  Manufacturing  Co.,       236 

3.  A  bill  by  the  widow  and  heirs  at  law  of  a  vendee,  to  com- 

pel the  conveyance  of  woodlands,  paid  for  by  such 
vendee,  was  filed  against  the  surviving  executor  of  his 
co-vendee,  in  whose  name  the  title  had  been  taken  in 
trust,  such  executor  having  a  naked  power  of  sale.  On 
demurrer, — Held, 

(1)  That  the  personal  representative  of  the  vendee 
was  not  a  necessary  party  complainant,  because  all  the 
purchase-money  had  been  paid. 

(2)  That  the  widow  of  the  vendee  was  a  necessary 
party  complainant,  because  she  was  entitled  to  dower  in 
her  husband's  equitable  estate  in  the  lands,  at  the  time 
of  his  death. 

(3)  That  the  lands,  not  having  been  devised,  descended 
to  the  co-vendee's  heirs  at  law,  who  hold  it  subject  to 
the  power  of  sale  given  to  the  executor,  and  were,  there- 
fore, necessary  parties  defendant. 

(4)  That  the  vendee,  having  paid  one-half  of  the  pur- 
chase-money, having  been  in  possession  for  more  than 
forty  years  under  a  voluntary  partition,  and  the  trust  of 
his  co-vendee  being  shown,  the  complainants  are  entitled 

to  relief.     Hill  v.  Smith,  473 

See  Appeal,  3  ;  Election,  4,  5  ;  Fraudulent  Conveyance,  2. 

Partition. 

See  Parties,  3  ;  Sale  of  Land,  1. 

Partnership. 

1.  A  member  of  a  firm  whose  duty  it  is  to  keep  the  accounts, 
and  who  claims  that  he  has  omitted  to  enter  credits  to 
which  he  is  entitled,  will  be  required  to  make  the  most 
satisfactory  proof  of  the  mistakes  he  asks  to  have  cor- 
rected.     Van  Ness  v.  Van  Ness,  669 

See  Evidence,  7;  Fraud,  6,  7;  Mortgage,  4;  Specific  Per- 
formance, 1. 

Pleading-. 

1.  A  complainant,  under  a  judgment  at  law,  had  levied  on 
certain  property  which  was  claimed  by  the  defendant's 
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wife.  He  thereupon  filed  a  creditor's  bill,  alleging  that 
if  the  title  to  the  property  had  been  conveyed  to  the 
wife,  it  had  been  done  to  defraud  defendant's  creditors. 
The  wife  answered,  averring  that  the  property  was  abso- 
lutely hers,  by  gift  from  her  uncle,  for  the  consideration 
of  natural  love  and  affection,  and  denied  all  fraud  &c. — 
Held,  that  she  could  not  afterwards  set  up,  by  the  proofs, 
that  complainant  himself  was  implicated  in  the  fraud 
(if  any  had  been  proved)  by  which  the  property,  being 
her  husband's,  was  transferred  to  her  by  voluntary  con- 
veyance to  keep  it  away  from  his  creditors,  no  such 
allegation  being  made  in  the  answer.     Hart  v.  iSchenck,     148 

2.  Under  the  act  to  quiet  titles  {Rev.  p.  1189)  complainant 

filed  his  bill,  alleging  that  he  is  the  owner  in  fee,  and  in 
possession  of  certain  land  in  the  city  of  Elizabeth, 
described  in  the  bill  ;  that  the  city  claims  title  to  the 
property,  or  some  part  of  it,  or  some  lien  thereon, 
whereby  complainant's  title  is  clouded,  the  value  of  the 
lot  impaired,  and  that  no  suit  is  pending,  &c.  The  bill 
also  prays  that  the  city  may  specify  its  title,  claim  or 
encumbrance,  how  it  was  obtained,  and  that  such  claim 
may  be  adjudged  to  be  void,  and  for  general  relief.  On 
demurrer. — Held, 

(1)  That  an  averment  that  complainant  is  the  owner 
in  fee  of  the  land,  and  in  possession,  is  a  sufficient  state- 
ment of  the  qualification  required  by  the  act,  "in  peace- 
able possession,  claiming  to  own"  the  land,  certainty  to  a 
common  intent  being  all  that  is  required  in  the  pleading. 

(2)  That  it  is  not  necessary  to  state  what  the  claim  is 
which  the  defendant  makes  or  is  said  to  make. 

(3)  That,  though  the  object  of  the  bill  may  be  to  reach 
a  claim  which  cannot  be  reached  by  this  suit,  inasmuch 
as  it  does  not  appear,  it  is,  of  course,  no  ground  of 
demurrer. 

(4)  Nor  is  it  ground  of  demurrer  that  no  ticket  was 
issued  with  the  subpoena.     Ludington  v.  Elizabeth,  15& 

3.  A  defendant  cannot,  by  answer  alone,  avail  himself  of  the 

defence  of  fraud  in  the  consideration  of  a  mortgage, 
which  does  not  go  to  the  extent  of  a  complete  nullifica- 
tion of  the  instrument ;  but,  to  have  the  benefit  of  such 
a  defence,  he  must  have  recourse  to  a  cross-bill.  Parker 
v.  Jameson,  222 

4.  The  defence  of  fraud  in  the  consideration  of  a  mortgage, 

which  does  not  overthrow  the  instrument,  but  merely 
reduces  the  amount  recoverable  upon  it,  cannot  be  made 
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on  answer  alone,  but  a  cross-bill  must  be  filed.     Parker 

v.  Hartt,  225 

5.  A  bill  is  not  demurrable  if  it  contains   equitable  merits, 

although  it  be  admitted  that  some  of  the  other  circum- 
stances stated  can  be  of  no  avail.     Reading  v.  Stover,  326 

6.  A  mortgage  was  given    to  secure  a  bon:l  with  a  penalty  of 

$2,000,  conditioned  that  a  third  person,  F.  B.,  should, 
under  a  contemporaneous  written  agreement,  faithfully 
account  to  the  mortgagee  for  the  proceeds  of  sales  of  all 
goods  furnished  by  the  mortgagee  to  F.  B.,  as  his  agent, 
and  sold  by  F.  B.  on  commission. — Held,  that  a  bill  of 
foreclosure  alleging  that  F.  B.  had,  pursuant  to  such 
agreement,  sold  goods  and  had  not  accounted  for  the 
proceeds,  and  was  indebted  to  the  mortgagee  in  the  sum 
of  $2,000,  which  the  mortgagors  had  not  paid  (making 
F.  B.  a  party,  and  praying  an  answer  under  oath),  is 
good,  without  first  establishing,  by  suit  at  law,  the 
amount  of  F.  B.'s  indebtedness.     Haskell  v.  Burdette,  122 

7.  A  bill  was  filed  to  foreclose  a  mortgage  for  both  principal 

and  interest.  A  plea  thereto,  purporting  to  be  a  plea  to 
the  whole  bill,  but  setting  up  a  defence  to  the  principal  of 
the  mortgage  only, — Held,  bad,  and  overruled.  Noe  v. 
Noe,  169 

8.  In  a  suit.under  the  quia  timet  act  [Rev.  p.  1189),  the  plead- 

ings did  not  allege  that  the  proceedings  under  which  the 
adverse  title  was  claimed  were  taken  under  a  void  law, 
but  merely  that  every  step  of  those  proceedings  was 
without  warrant  of  law.  Relief  was  denied  on  the 
ground  that  it  did  not  appear  that  the  complainants  had 
not  a  complete  and  adequate  remedy  at  law.  Bellows  V. 
Wilson,  181 

9.  The  answer  of  one  defendant  cannot  have  the  effect  of  an 

answer  as  against  a  co-defendant.  Admissions  contained 
in  the  answer  of  one  defendant  will  be  received  in  evi- 
dence against  a  co-defendant  where  the  parties  stand  to 
each  other  in  such  relation  that  the  admissions  of  the 
one  would  be  competent  evidence  against  the  other ;  but 
a  co-defendant  having  filed  a  separate  answer  is  entitled 
to  every  defence  which  his  answer  will  allow  to  be  mad.' 
under  it.     McElroy  v.  Ludlum,  828 

See  Insurance,  ] ;  Mortgage,  1,3,10;  Subrogation,  5  ;  Usury,  1. 

Possession. 

See  Notice,  5  ;  Pleading,  2. 
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Posthumous  Child. 
See  Wills,  1. 

Practice. 

J .  A  final  decree  will  not  be  opened  to  let  in  a  defence,  where, 
from  the  affidavits  submitted,  it  appears  that  the  evi- 
dence to  sustain  such  defence  would  be  insufficient  to 
overcome  tbat  on  which  the  decree  was  founded.  Mor- 
ris v.  Hinchman,  204 

2.  A  defendant  who  postpones  the  hearing  of  a  cause  term 

after  term,  and  on  whom  an  order  to  close  his  testimony 
was  duly  served,  must  be  deemed  to  have  waived  all 
objections  to  complainant's  not  having  strictly  observed 
the  rules  of  this  court  restricting  the  time  for  taking  and 
filing  evidence.     Boon  v.  Pierpont,  217 

3.  Where  a  sheriff  returns  a  subpoena  "served,"  an  affidavit 

of  a  defendant  not  denying  that  he  was  served  with  a 
ticket,  but  merely  asserting  that  he  believes  that  he  was 
served  with  an  ordinary  subpoena  only,  and  that  he  had 
no  knowledge  or  information  that  the  bill  prayed  a 
decree  for  deficiency  against  him,  is  not  sufficient  lo  set 
aside  such  decree,  regularly  entered  on  a  decree  pro 
confesso.     Mulford  v.  Reilly,  419 

4.  A  master's  report,  on  exceptions,  will  be  taken  to  be  cor- 

rect until  error  is  shown.  His  conclusions  upon  the  facts 
will  be  considered  justified  by  the  evidence  until  the 
contrary  is  made  to  appear.      Van  Ness  v.  Van  Ness,  669 

5.  A  new  reference  will  not  be  ordered  in  a  matter  of  account, 

simply  because  the  exceptant  believes  that  a  more  thor- 
ough and  careful  examination  of  the  accounts  than  he 
has  made,  may  result  in  showing  a  mistake  in  the 
master's  report.     Id.,  669 

6.  A  decree  by  confession,  regularly  obtained,  will  be  opened, 

even  after  enrollment,  for  the  purpose  of  giving  a  defend- 
ant an  opportunity  to  make  his  defence,  where  such 
defence  is  meritorious,  and  he  has  not  been  heard  in 
relation  to  it,  either  through  mistake,  accident  or  sur- 
prise.    Mutual  Life  Insurance  Co.  v.  Sturges,  678 

7.  Such  relief  may  be  given  upon  petition.     Id.,  678 

8.  A  decree  based  upon  the  default  of  the  defendant,  must  be 

such  a  decree  as  is  equitable  and  just  upon  the  facts 
stated  in  the  bill.     /(/.,  678 

9.  A  complainant,  in  order  to  lay  a  proper  foundation  for 

relief,  must  state  his  right,  title  or  claim  with  such 
accuracy  and  clearness  that  the  defendant  may  be  dis- 
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tinctly  informed  of  the  nature  of  the  case  which  he  is 
called  upon  to  answer.     Id.,  678 

10.  It  is  not  proper  practice  to  move  to  dismiss  a  bill  for  want 

of  equity,  simply  upon  notice.  The  matter  should  come 
before  the  court  upon  demurrer.     Conover  v.  Ruckman,       685 

11.  The  practice  in  this  state  is,  on  a  reference  to  a  master, 

for  such  officer  to  take  the  testimony  and  hear  the  argu- 
ments of  counsel,  and  thereupon  to  make  up  and  file  his 
report  without  notice  to  the  respective  counsel.  Van 
Ness  v.  Van  Ness,  729 

12.  An  order  being  made  to  re-refer  an  account  stated  and 

filed  by  a  master,  "  for  the  purposes  and  with  the  powers 
mentioned  in  the  original  order  of  reference,  to  state  an 
account  between  the  parties  with  particularity,  and  that 
the  said  master  have  power  to  take  further  evidence,"— 
Held,  that  such  order  gave  authority  to  the  parties  to 
introduce  such  as  they  respectively  deemed  requisite.  Id.,  729 

See  Amendments;    Election;    Orphans  Court;    Parent  and 
Child,  3. 

Prescription. 

See  Easement,  4. 

Q. 

Quia  Timet. 

See  Pleading,  2,  8  ;  Solicitor. 

Quo  Warranto. 

See  Corporations,  6. 

R. 

Railroads. 

1.  Railroads,   constructed   under    the   general    railroad    law, 

become,  ipso  facto,  public,  because  the  public  have  the 
right  of  passage  thereon  by  paying  reasonable  and  uni- 
form tolls,  and  that,  regardless  of  the  motives  of  their 
projectors  or  the  generality  of  their  probable  use.  Na- 
tional Docks  R.  R.  Co.  v.  Central  R.  R.  Co.,  755 

2.  The  general  railroad  law  authorizes  the  organization  of  a  ^ 

company  to  build  a  railway  wholly  within  one  city.     Id.,  755 
See  Corporations,  6  ;  Eminent  Domain,  1. 

Receiver.  . 

1.  A  receiver  has  power  to  adjust  by  agreement  the  rights  ot 
claimants  under  the  mechanics  lien  law,  although  no 


892  INDEX.  [32  Eq. 

Receiver —  Continued. 

steps  beyond  filing  their  claims  had  been  taken.    Demott 

v.  Stockton  Paper  Ware  Mfg.  Co.  124 

2.  Where  such  claims  have  passed  into  judgment  with  the 

receiver's  knowledge,  they- should  be  regarded  as  estab- 
lished.    Id.,  124 

3.  Where  a  lien  claim  was  filed  after  the  beginning  of  the 

insolvency  proceedings  in  this  court,  it  is  not  necessary 
to  pursue  such  claim  to  judgment,  unless  so  required  by 
the  court  or  receiver.     Id.,  124 

4.  A  person  having  a  legal  cause  of  action  sounding  merely  in 

tort,  against  a  receiver  appointed  by  the  court  of  chan- 
cery has  a  right  to  pursue  his  redress  by  an  action  at  law. 
Palys  v.  Jewett,  302 

5.  Such  action  cannot  be  brought  without  the  permission  of 

the  chancellor,  but  such  permission  cannot  be  refused, 
unless  the  claim  preferred  be  manifestly  unfounded  and 
vexatious.     Id.,  302 

6.  The  power  of  the  chancellor  in  this  respect  considered.    Id.,  302 

7.  After  a  second  mortgagee  had  obtained  an  order  of  sale  on 

foreclosure,  a  stay  was  procured  by  a  third  person,  E.  D., 
attacking,  in  this  court,  his  title  to  the  mortgage.  The 
mortgagor  oeing  in  possession  of  the  premises,  and  insolv- 
ent, and  no  taxes  or  interest  on  any  of  the  encumbrances 
having  been  paid  for  three  years, — Held,  that  the  second 
mortgagee  was  entitled  to  the  appointment  of  a  receiver 
of  the  premises,  pending  his  litigation  with  E.  D.  War- 
wick v.  Hammell,  4li7 

8.  A  creditor  filed  a  bill  alleging  that  an  uncle  of  the  defend- 

ant had,  in  carrying  on  a  dairy  farm  in  this  state,  con- 
tracted his  debt ;  that  the  defendant  claimed  that  his 
uncle  had,  two  years  before  his  death,  given  him  the 
farm  and  all  the  utensils  &c.  thereon,  the  latter  orally 
and  without  consideration  ;  that  the  defendant  was  a 
non-resident  and  insolvent,  and  had  sold  all  the  per- 
sonal property  and  threatened  to  remove  the  proceeds 
from  the  state;  that  the  farm  was  encumbered  to  its  full 
value;  that  no  administrator  had  been  appointed  ;  that 
such  creditor  was  without  remedy  at  law  ;  that  the 
defendant  was  liable  as  an  executor  de  son  tort;  and 
praying  that  a  receiver  might  be  appointed,  and  defend- 
ant's attorneys  in  whose  hands  the  funds  had  been  put, 
restrained  from  paying  them  to  him.  On  demurrer, — 
Held, 

(I)  That  if  the  defendant  is  an   executor  de  son  tort, 
complainant  must  pursue  him  at  law. 
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(2)  That  the  circumstances  connected  with  the  alleged 
gift  of  the  personal  property  to  the  defendant;  that  he 
had  never  been  in  possession  or  asserted  any  claim 
thereto  until  after  the  uncle's  death,  and  the  foregoing 
statements  in  the  bill,  justify  this  court  in  appointing  a 
receiver,  that  the  property  may  be  held  until  an  admin- 
istrator be  appointed,  and  directing  that  the  attorneys 
pay  over  the  proceeds  of  sale  to  him.  Flagler  v.  Blunt,  518 
See  Negligence,  1. 

Recoupment. 

See  Set-off. 

Release. 

See  Corporation,  5. 

Remainder. 

1.  An  injunction  cannot  be  maintained  by  a  remainderman 

against  the  administrator  of  a  tenant  for  life,  to  prevent 
his  distributing  the  estate,  unless  he  can  prove  that  the 
executor  of  the  testator  paid  over  the  fund  which  he 
claims,  to  the  life  tenant.     Hinkle  v.  Jones,  186 

2.  Where  executors,  carrying  on   business  under  a  will,  had, 

without  authority,  used  the  proceeds  of  the  business  to 
improve  lands  of  the  testator  not  subjected  to  the  risks 
of  trade,  and  which,  under  the  will,  belonged,  in  remain- 
der, to  married  women  and  infants, — Held,  that  this 
would  not  justify  the  court  in  charging  the  estate  of 
these  remaindermen,  to  any  extent,  with  the  trade  debts. 
Laible  v.  Ferry,  791 

See  Waste. 

Riparian  Rights. 

See  Covenant  :  Sovereignty. 

s. 

Sale  of  Land. 

1.  A  mortgage  on  his  share  of  certain  lands  had  been  given 
by  one  of  two  tenants  in  common.  Under  partition  pro- 
ceedings, and  at  the  master's  sale,  notice  of  its  existence 
was  given  to  the  master  and  to  the  assembly,  whereupon 
the  master  directed  the  auctioneer  to  sell  the  property 
"subject  to  all  legal  and  prior  encumbrances."  The 
premises  were  bought  by  the  co-tenant,  at  their  full 
value,  and  with  the  understanding,  on  her  part,  that  the 
mortgage  was.  to  be  paid  out  of  her  co-tenant's  share  of 
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the  purchase-money. — Held,  that  the  master's  notice  was 
unnecessary,  since  the  decree  ordered  the  premises  to  be 
sold,  without  mentioning  any  encumbrances,  and  the 
sale  was  to  be  made  clear  of  encumbrances,  and  that  the 
sale  would  be  confirmed  and  the  mortgage  paid  out  oi 
the  half  of  the  proceeds  representing  the  share  on  which 
it  is  a  lien.     Steen  v.  Clayton,  121 

2.  When  a  sheriff,  without  instructions,  adjourned  the  sale  of 
valuable  property  from  week  to  week  in  his  office,  and 
then  sold  without  any  further  advertisement,  it  appear- 
ing that  the  owner  of  the  property  sold  had  been  misled 
by  such  course,  and  was  unaware  of  the  sale, — Held,  that 
it  was  proper  to  set  such  sale  aside  upon  equitable  terms. 
Chamberlain  v.  Lamed,  295 

See  Setting  Aside  Sales. 

Savings  Banks. 

1.  A  savings  bank,  under  a  special  charter,  was  authorized  to 
receive  and  invest  deposits  for  the  benefit  of  the  depos- 
itors, the  income  or  profit  to  be  divided  among  them, 
after  reasonable  deductions  for  necessary  expenses,  the 
principal  to  be  repaid  to  the  depositors  at  such  times 
and  with  such  interest  and  under  such  regulations  as  the 
board  of  managers  should,  from  time  to  time,  prescribe. 
Under  their  regulations  they  not  only  received  deposits 
participating  in  the  profits  and  not  payable  except  on 
thirty  days'  notice,  but  also  another  kind  of  deposits 
(called  by  them  "special  deposits")  which  were  not  to 
participate  in  the  profits,  and  were  to  be  repaid  (not 
redelivered)  to  the  depositors,  without  any  preliminary 
notice.  Both  kinds  of  deposits  were  intermingled  in 
the  funds  of  the  bank,  undistinguishably.  Under  insolv- 
ent proceedings,  a  receiver  was  appointed. — Held, 

(1)  That  such  an  institution  is  a  mere  trustee  for  the 
benefit  of  the  depositors. 

(2)  That  a  depositor  who  borrowed  money  from  the 
bank,  secured  by  his  note  or  mortgage,  cannot  offset  his 
debt  against  the  amount  of  his  deposit  at  the  time  when 
the  decree  of  insolvency  was  made. 

(3)  That  the  so-called  "special"  depositors  are  not 
entitled  to  priority  in  payment  over  the  other  class  of 
depositors. 

(4)  That  debts  and  expenses  contracted  by  the  bank 
in  carrying  on  its  ordinary  business,  are  to  be  preferred. 
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(5)  That  a  claim,  under  a  covenant  in  the  lease,  for 
rent  accruing  after  the  surrender  of  the  premises  to  the 
lessor  by  the  receiver,  cannot  be  maintained. 

(6)  That  money  paid  to  the  bank  in  exchange  for  its 
check,  given  for  the  accommodation  of  the  payee,  which 
was  dishonored,  presumably  went  into  the  funds,  and  the 
debt  should  be  preferred. 

(7)  That  checks  given  to  depositors,  on  account  of 
deposits,  are  not  to  be  preferred.  Stockton  v.  Mechanics 
and  Laborers  Savings  Bank,  163 

2.  The  charter  of  a  savings  bank  authorized  it  to  accept  and 

execute  any  trusts  committed  to  such  bank,  by  any  per- 
son, by  will  or  otherwise,  or  by  order  of  any  court. 
Under  a  family  agreement,  $25,000  were  deposited  in  the 
bank,  to  pay  $1,460  per  annum  to  the  widow,  for  life,  and 
the  surplus  of  the  income  from  such  deposit,  if  any,  to 
her  children.  The  bank  was  subsequently  taken  under 
the  control  of  this  court,  on  a  deficiency  of  assets  to  pay 
its  depositors  in  full. — Held, 

(1)  That  it  was  not  established  by  proof  that  such 
deposit  was  taken  by  the  Lank  as  a  special  trust,  or  as  a 
deposit  differing  materially  from  the  other  ordinary 
deposits  of  the  bank. 

(2)  That  such  deposit  is  not  entitled  to  preference  in 
payment  over  others. 

(3)  That  even  if  the  trust  claimed  had  been  shown, 
nothing  in  the  charter  gives  the  fund  the  priority 
claimed,  and  it  would  not  be  entitled  to  it.  Vail  v.  New- 
ark Savings  Institution,  627 

3.  A  statute  authorized  savings  banks  to  invest  in,  inter  alia, 

bonds  of  cities,  towns,  counties  or  villages  in  this  state, 
and  any  interest-bearing  obligations  (except  improve- 
ment certificates)  of  the  place  where  the  bank  is  situated, 
and  first  mortgages  on  land  in  this  state.  On  application 
for  directions  as  to  investments  of  new  deposits  in  a  sav- 
ings bank  under  the  superintendence  of  this  court, — 
Held, 

(1)  That  the  statute  does  not  justify  such  investments 
in  the  bonds  of  any  municipality  of  this  state;  discretion 
and  pi-udence  must  be  used  in  selecting  such  bonds, 
because  they  are  not  always  good  security. 

(2)  That,  in  investing  in  mortgages,  in  addition  to  the 
requirements  of  the  statute,  viz.,  that  such  mortgages 
must  be  first  liens  on  real  estate  worth,  if  improved  and 
productive,  at  least  double  the  amount  loaned,  and  if 
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not  improved  and  productive,  seventy  per  cent,  more, 
and  are,  also,  to  be  reported  upon  and  certified  by  a 
committee  of  tbe  managers — there  must  be  a  certificate 
of  the  counsel  of  the  bank  that  the  title  is  good  and  the 
mortgage  legally  valid,  and,  also,  a  certificate  in  writing, 
by  a  master  designated  by  this  court,  approving  the 
security  as  a  proper  and  unexceptionable  investment  of 
trust  money.     Newark  Savings  Institution  Case,  644 

Setting  Aside  Sales. 

J.  Complainants'  mortgage  for  $12,500,  covering  five  houses, 
was  given  in  June,  1873.  In  July,  1874,  the  mortgagor 
sold  three  of  the  houses  for  $15,500,  his  grantee  paying 
him  $8,000  in  cash,  and  assuming  $7,500  of  complain- 
ants' mortgage  as  part  of  the  consideration,  with  interest 
thereon  from  April  1st,  1874.  On  foreclosure  the  grantee 
bought  the  three  houses  for  $5,000,  and  the  complainants 
bought  the  remainder  of  the  premises  for  $3,000. — Held, 
that  complainants  could  claim  of  grantee,  as  a  deficiency 
on  the  foreclosure,  only  the  difference  between  the 
$7,500  assumed  by  him,  with  the  unpaid  interest  thereon 
from  April  1st,  1874,  and  the  $5,000  paid  by  him  at  the 
foreclosure  sale. — Held,  also,  that  if  the  amount  bid  at 
the  sale  by  the  complainants  was  made  under  a  mistake, 
the  sale  would  be  set  aside  on  terms.  Commissioners  of 
the  Sinking  Fund  of  New  Jersey  v.  Peter,  1 13 

2.  A  public  sale  was  set  aside,  where,  owing  to  a  misunder- 

standing between  the  counsel  of  a  mortgagor  and  the 
counsel  of  a  bidder  who  would  have  offered  $1,800  there- 
for, lands  worth  $2,500  were  sold  for  about  $1 ,400.  Banta 
v.  Brown,  41 

3.  On  the  foreclosure  of  a  second  mortgage,  the  premises  were 

ordered  to  be  sold  to  satisfy,  in  the  first  place,  the  first 
mortgage,  and,  secondly,  the  second  mortgage.  Owing 
to  a  misunderstanding  of  the  solicitors  of  the  parties,  the 
premises,  worth  $2,500,  were  bought  by  the  first  mort- 
gagee for  $25. — Held,  that  the  sale  should  be  set  aside 
on  the  ground  of  surprise  and  inadequacy  of  price,  the 
surprise  consisting  in  the  misunderstanding  on  the  part 
of  the  second  mortgagee,  who  was  the  obligor  in  the 
bond  secured  by  the  first  mortgage,  that  the  bid  was  for 
the  property,  subject  to  the  first  mortgage.  Van  Arsdalen 
v.  Vail,  189 

See  Sale  of  Land. 
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1.  A  foreclosure  suit  is  so  far  a  proceeding  in  rem  as  to  exclude 

the  defence  of  set-off.     Parker  v.  Hartl,  225 

2.  Recoupment  is  the  right  to  offset  unliquidated  damages, 

while  the  right  of  set-off,  as  distinguished  from  recoup- 
ment, comprehends  only  liquidated  demands,  or  those 
capable  of  being  ascertained  by  calculation.     Id.,  225 

Solicitor. 

1.  At   the   time  of   a   divorce   a   vinculo,   for   the    husband's 

offence,  the  wife  took  no  decree  for  alimony,  because  her 
husband's  father  promised  to  provide  for  her  for  life, 
which  promise  he  kept  until  his  death.  Afterwards  her 
husband  made  provision  for  her  irregularly,  and  finally 
discontinued  it  altogether.  Thereupon  the  wife,  with 
her  friends,  employed  a  solicitor  to  obtain  alimony  for 
her,  giving  him  a  written  promise  that  she  would  be 
governed  by  his  advice,  and  not  accept  any  proposition 
of  settlement,  or  sign  any  paper  in  the  matter,  without 
his  consent. — Held,  that,  notwithstanding  such  agree- 
ment, she  had  a  right  to  make  a  bona  fide  settlement 
with  her  husband  without  her  solicitor's  co-operation, 
and  that,  in  the  absence  of  proof  of  collusion,  her  solic- 
itor had  no  professional  claim  to  prevent  the  subsequent 
dismissal  of  the  proceedings  instituted  by  him  for  ali- 
mony.     Gregory  v.  Gregory,  424 

2.  An  order  was  granted   to  show  cause  why  a  defendant's 

share,  as  an  heir  at  law,  of  moneys  in  the  hands  of  com- 
missioners in  partition  of  his  father's  lands,  should  not 
be  applied  to  the  payment  of  a  fee  of  complainant's 
counsel,  such  payment  having  been  previously  ordered. — 
Held,  that,  such  share  appearing  to  have  been  bona  fide 
assigned,  it  could  not  be  reached ;  nor  (of  course)  could 
the  bona  fides  or  consideration  of  the  assignment,  to  the 
same  person,  of  a  legacy  to  the  defendant  from  his  uncle, 
be  tried  in  this  proceeding.      Crater  v.  Crater,  4S1 

3.  A  bill  in  equity  will  not  lie  against  an  attorney  for  damages 

for  negligence  in  investigating  a  title,  but  otherwise  if 
such  attorney  becomes  a  trustee  to  invest.  Nancrede  v. 
Voorhis,  524 

4.  The  evidence  showing  that  the  attorney,  in  this  case,  prom- 

ised the  complainant  to  obtain  first  mortgages  for  her, 
he  was  held  (it  being  a  case  of  mingled  trust  and  agency) 
accountable  for  the  amount  of  the  encumbrances  on  the 
property  prior  to  hers,  but  not  for  any  subsequent  depre- 
ciation in  its  value,  caused  by  general  business  depres- 
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sion,  the  property  at  the  time  of  loaning  being  shown  to 
have  been,  apart  from  the  prior  encumbrances,  abundant 
security.     Id.,  524 

See  Attachment,  1. 

Sovereignty. 

1.  Sovereign  states  cannot,  without  their  consent,  be  sued  in 

their  own  courts,  where  no  provision  to  the  contrary 
exists  in  their  constitutions  or  by  special  enactments. 
American  Dock  &c.  Co.  v.  Trustees  of  Public  Schools,  428 

2.  In  1872.  the  state  granted  certain  lands  under  water  to  the 

West  Line  Co.,  which,  as  part  of  the  consideration,  gave 
thereon  a  mortgage  of  $82,000  to  the  Trustees  for  the 
Support  of  Public  Schools.  The  complainants  claim 
that  at  the  time  of  this  grant  they  were  in  possession  of 
the  mortgaged  premises  under  an  indefeasible  title ;  that 
the  grant  was  in  violation  of  their  vested  rights;  that,  in 
1874,  they  themselves  obtained  from  the  riparian  com- 
missioners of  the  state  a  grant  of  certain  contiguous 
premises,  by  an  instrument  containing  an  agreement 
that,  in  case  the  state  had  no  right  and  power  to  vest  the 
title  to  the  mortgaged  premises  in  the  West  Line  Co.  by 
the  grant  of  1872  (which  right  the  instrument  declared 
was  claimed  by  the  state  but  denied  by  the  complain- 
ants), then  the  state  should  release  to  the  complainants, 
free  from  any  encumbrance  thereon  by  mortgage  given 
to  the  state,  all  its  right,  title  and  interest  in  the  premises. 
On  foreclosure  of  their  mortgage  by  the  trustees, — Held, 
that  neither  the  trustees  nor  any  prior  grantees  of  the 
mortgaged  premises  could  be  enjoined  from  proceeding 
with  the  foreclosure  and  sale  by  reason  of  the  agreement 
in  the  grant  of  1874,  or  by  reason  of  complainant's  claim 
to  have  it  specifically  performed,  because,  even  if  binding 
on  the  state,  the  -state  cannot,  in  its  own  courts,  be  com- 
pelled to  perform  it,  and  also  because  if  the  trustees  are 
other  than  the  mere  agents  of  the  state,  it  is  not  binding 
on  them  or  on  any  grantee  of  the  state  prior  to  1874.  Id.,  428 
See  Corporation,  7 ;  Covenant,  2 ;  Mortgage,  20. 

Specific  Performance. 

1.  By  articles  of  partnership,  M.  and  A.  stipulated  that  at  the 
end  of  three  months  after  the  death  of  either  of  them,  a 
valuation  of  all  their  partnership  assets  and  property, 
including  real  estate,  should  be  made,  according  to  the 
amount  of  capital  invested ;  and  that  the  survivor  should 
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have  one  year  thereafter  to  take  and  pay  the  value  of 
such  share  to  the  legal  representatives  of  the  decedent. 
One  partner  (A.)  died  intestate.— Held,  that  M.  was  enti- 
tled to  specific  performance  of  the  contract,  which  of 
itself  constituted  an  equitable  conversion  of  the  real 
estate,  and  that  the  proceeds  must  be  divided  among  the 
intestate's  next  of  kin.     Maddock  v.  Astbury,  181 

2.  In  consideration  of  the  conveyance  of  a  strip  of  land  lying 
between  the  buildings  of  complainant  and  defendant, 
the  latter  agreed  to  construct,  on  such  strip,  stairs  for 
the  use  of  both  buildings,  of  a  certain  width,  and  with 
the  platforms  built  so  as  to  enter  the  several  stories  of 
complainant's  building  on  a  level.  Specific  performance 
decreed,  even  after  the  defendant  had  finished  his  own 
building  and  also  the  stairs,  the  latter  not  conforming  to 
the  agreement,  either  in  width  or  in  the  location  of  the 
platforms.     Gregory  v.  Ingwersen,  199 

See  Trusts,  2,  4. 

Statutes  of  Great  Britain. 

21  and  22  Vict.  c.  27 ., 307 

Statutes  of  New  Jersey  (Private). 

Newark  Savings  Institution,  P.  L.  1847  p.  107 031 

New  Egypt  and  Farmingdale  R.  R.,  P.  L.  1S69  p.  Jfl2 370 

New  Jersey  Mut.  Life  Ins.  Co.,  P.  L.  1S63 p.  395 820 

Riparian  Improvement,  White  et  al.,  P.  L.  1SG0  p.  229 007 

Shrewsbury  Mut.  Ins.  Co.,  P.  L.  1838 p.  190 515 

Statutes  of  New  Jersey  (Public). 

Certiorari,  Hev.p.99,%9 5 

Rev.  p.  1273  \  1 5 

Chancery,  Rev.  p.  109  \2S. 420,  081 

Rev.  p.  117  \  72 131,  440 

Pev.p.  118  l  76 148 

Rev.  p.  120  %  88 118 

Pat.  p.  428,  R.  S.  702 772 

Conveyances,         Rev.  p.  153  §  4 108 

Rev.  p.  154  \  9 108 

Corporations,  Rev.  p.  191  \\  77,  SO 815 

Descent,  Rev.  p.  298  \  4 546 

Divorce,  Rev.  p.  818  i  20 25 

Drainage,  P.  L.  1868  p.  11S1 486 

P.  L.  1870p.  602 493 

Drunkards,  Rev.  p.  325  %  4 23 

Essex  Co.  Road  Board,     P.  L.  1869  p.  957 073 

58 


900  INDEX.  [32  Eq. 

Statutes  of  New  Jersey  (Public)— Continued. 

Evidence,  Rev.  p.  378  \3 208,  610 

Rev.  p.  378  §5 34,  484 

Rev.  p.  387  g  52 172 

Frauds  and  Perjuries,      Rev.  p.  444  &  % 781 

Insurance,  Rev.  p.  517  %  56 815 

Land  Improvement,         Rev.  p.  567 537 

Mechanics  Lien,  Rev.  p.  673  \23 666 

Mortgages,  Rev.  p.  706  \  22 06 

Rev.  p.  709  139 655 

Municipal  Corporations,  Newark,  P.  L.  1857  p.  167 3 

P.  L.  1868  p.  1002 2.. 

Paterson,  P.  L.  1871  p.  808 387 

Orphans  Court,  Rev.  p.  754  %  69 147 

Rev.  p.  771  186 275 

Quia  Timet,  Rev.  p.  1189 2,160,432,  482 

Railroads,  Rev.  p.  909  \\  1,  15,26 765 

Rev.  p.  924\86 583 

Sale  of  Land,  Rev.  p.  1043  §7  66 

Rev.  p.  1045  \  15 5,  483 

Savings  Banks,  P.  L.  1878  p.  393 645 

Treasury,  Rev.  p.  1223  I  69 433 

Wills,  Rev.  p.  1246  %  19 59 

Statutes  of  United  States. 

Rev.  Mat.  \\  5136,  5137 808 

Staying  Proceedings  at  Law. 

1.  Evidence  newly  discovered,  relevant  and  material,  which 
appears  not  to  have  been  undiscovered  through  the 
appellants'  laches  or  negligence,  consisting  of  a  letter 
and  also  a  written  agreement  in  respondents'  possession 
during  the  trial  at  law,  constitutes  ground  sufficient  for 
staying  proceedings  on  the  judgment  obtained  at  law,  and 
for  ordering  a  retrial.      Cairo  &  Fulton  R.  R.  Co.  v.  Titus,     397 

See  Estoppel,  2-4. 

Subrogation. 

1.  Even  if  his  mortgage  be  invalid,  the  mortgagee  is,  neverthe- 

less, under  the  circumstances,  entitled  to  subrogation  to 
the  rights  of  the  former  mortgagee  and  the  city,  to  pay 
off  whose  encumbrances  his  money  was  lent.  Homoeo- 
pathic Mut.  Life  Ins.  Co.  v.  Marshall,  103 

2.  In  adjusting  the  priorities  of  several  encumbrancers  on 

lands  of  an  insolvent  corporation  in  the  hands  of  the 
receiver  of  this  court, — Held,  that  banks  which  had 
loaned  money  to  such  corporation  on  notes  endorsed  by 
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its  directors,  were  entitled  to  be  subrogated  to  the  rights 
of  such  directors,  under  a  mortgage  given  to  them  by 
the  corporation  to  indemnify  them  for  such  endorse- 
ments.    Demott  v.  Stockton  Paper  Ware  Manufacturing  Co.      124 

*  iVhere  a  payment  is  made  by  a  stranger  to  a  debtor,  in  the 
expectation  of  being  substituted  in  the  place  of  the 
creditor,  he  is  entitled  to  subrogation.  Tradesmen's  Build- 
ing &c.  Association  v.  Thompson,  133 

\.  The  complainant  advanced  money  to  a  debtor  to  discharge 
two  mortgages  on  the  debtor's  lands,  the  first  one  for 
$1,500  and  the  second  for  $500,  and  to  receive  in  their 
place  a  first  mortgage  for  $2,200.  The  $1,500  mortgage 
was  so  paid  and  discharged,  but  the  second  one,  although 
paid  and  cancelled  of  record,  was  at  the  time  in  the 
hands  of  an  innocent  assignee,  and,  being  cancelled 
without  his  knowledge,  was  re-instated. — Held,  that  the 
complainant  was  entitled  by  subrogation  to  the  rights  of 
the  $1,500  mortgage.     Id.,  133 

5.  A  second  mortgagee  paid  certain  taxes  and  assessments 
imposed  on  the  premises,  after  a  sale  to  the  city  for  their 
non-payment,  and  took  an  assignment  of  the  certificates 
of  sale,  such  taxes  and  assessments  being,  by  the  charter, 
a  lien  prior  to  other  encumbrances.  On  foreclosure  of 
the  first  mortgage, — Held,  that  he  was  entitled,  by  equit- 
able subrogation,  to  the  city's  lien,  and  to  re-imburse- 
ment  for  whatever  sums  he  had  paid  for  legal  and  valid 
claims  of  the  city,  and  that  he  could  obtain  relief  by 
answer.     Fiacre  v.  Chapman,  463 


Taxes. 

1.  Although  a  municipal  charter  did  not  expressly  declare 
that  taxes  on  lands  within  the  city  limits  should  be  para- 
mount to  any  lien  thereon,  yet  taxes  assessed  subse- 
quently to  the  making  and  recording  of  a  mortgage  on 
such  lands,  were  held  to  be  a  prior  lien,  because  such 
lands  were,  by  the  charter,  to  be  assessed  at  their  full 
and  fair  value  ;  and  mortgages  thereon  were  not  taxable 
in  the  hands  of  residents  of  this  state;  and  a  mortgagee 
or  any  person  interested  might  redeem  such  premises 
after  a  tax  sale;  and  that,  notwithstanding  the  charter 
required  the  tax  sale  purchaser  to  give  notice  to  the 
owner,  after  such  purchase,  and  contained  no  express 
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direction  as  to  such  notice  being  given  to  the  mortgagee. 
Paterscm  v.  O'Neill,  386 

2.  An  assessment  for  benefits  is  a  tax,  and  may,  in  the  discre- 

tion of  the  legislature,  be  made  a  lien  superior  to  all 
prior  estates  and  rights  in  the  land.  Howell  v.  Essex  Co. 
Iioad  Board,  672 

3.  A  statute  which  makes  taxes  a  lien  on  land,  and  gives  a 

mortgagee  a  right  to  redeem,  and  to  tack  the  money  paid 
in  redemption  to  his  mortgage  debt,  and  provides  that 
his  rights  under  his  mortgage  shall  not  be  divested  with- 
out notice  that  the  mortgaged  premises  have  been  sold 
for  taxes,  sufficiently  indicates  the  purpose  of  the  law- 
maker to  make  the  tax  lien  paramount,  to  entitle  it  to 
override  all  prior  mortgages  on  the  land.     Id.,  672 

See  Eminent  Domain,  3,  4;  Mortgage,  20. 

Tenant  for  Life. 

5      Remainder;  Waste. 

Time. 

See  ArrEAL,  2;  Mechanics  l.ien,  3;  Practice,  2. 

Trusts. 

1.  A  testator  gave  his  executors  a  power  to  sell  any  or  all  ot 

his  lands,  and  to  pay  over  the  rents  from  the  time  of  his 
death  until  the  time  of  such  sale,  after  deducting  the 
charges  thereon,  to  the  persons  designated  by  him.  The 
executors  have  in  hand  a  considerable  sum  belonging  to 
B.,  one  of  such  persons. — Held,  that  this  constitutes  an 
active  trust,  within  the  exemption  of  the  statute  (Rev. 
p.  ISO  \  88),  and  that,  consequently,  the  fund  cannot  be 
reached  to  satisfy  a  judgment  creditor  of  B.  Force  v. 
Brown,  118 

2.  The  evidence  showed  that  Cornelius  Vreeland,  in  consider- 

ation of  a  legacy  of  §30.000  to  him,  promised  the  testator, 
verbally,  to  give  complainants  $10,000  thereof;  that 
Vreeland,  after  testator's  death,  admitted  the  trust 
orally,  and,  al<o,  executed  a  written  promise  to  that 
effect,  without  any  deceit  or  misrepresentation. — Held, 
that  specific  performance  of  such  promise  would  be 
decreed,  notwithstanding  a  subsequent  retraction  of  the 
written  promise.     Williams  v.  Vreeland,  135 

3.  A  trust  was  created  to  provide  a  home  for  a  wife  and  her 

children  ;  to  raise  a  specified  sum  by  a  sale  of  certain 
lands,  and  "  to  invest  in  good  securities  "   and  pay  the 
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income  of  such  sum  to  the  cesiuis  que  trust,  with  power  to 
convey  the  homestead  and  "  to  change  the  investments 
at  his  (the  trustee's)  discretion  from  one  good  security  to 
another";  and  providing  that  the  trustee  should  "not 
be  liable  or  responsible  for  any  other  cause,  matter  or 
thing  except  my  own  willful  and  intentional  breaches  of 
the  trust."  The  trustee  sold  part  of  the  lands,  taking 
therefor  second  mortgages  to  secure  the  bonds  given  for 
purchase-money,  by  the  grantee,  a  married  woman, 
alleged  to  have  been  at  that  time  responsible.  The  lands 
sold  consisted  of  town  lots,  and  the  trustee  sold  every 
alternate  lot.  It  also  appeared  that  the  trustee  procured 
no  appraisement  of  the  value  of  the  premises  mort- 
gaged ;  did  not  ascertain  for  how  much  they  rented,  and 
did  not  himself  think  they  were  worth  double  the  encum- 
brances thereon,  and  that  the  sales  were  made  without 
the  direction  or  approval  of  the  wife. — Held, 

(1)  That  selling  every  alternate  lot  in  such  a  tract, 
with  the  intention  of  benefiting  those  remaining  by  the 
subsequent  improvements  on  those  sold,  was  a  fair  exer- 
cise of  discretion. 

(2)  That  the  trustee  was  liable  for  the  loss  to  the 
estate  by  reason  of  his  taking  the  second  mortgages  for 
the  lots  sold,  and  that  the  clause  above  quoted  in  the 
trust  deed  did  not  exonerate  him  ;  nor  the  fact  that  the 
trustee,  being  in  doubt  as  to  the  propriety  of  accepting 
such  securities,  consulted  counsel,  who  advised  him  that 
such  mortgages  were  proper  investments  (it  appeared 
that  the  trustee,  who  was  himself  a  counsellor  at  law, 
was  not  satisfied  with  the  investments,  but  only  intended 
that  they  should  be  temporary,  and  had  never  been  able 
since  then  to  convert  them  into  "  productive,  absolute 
securities");  nor  the  fact  that  the  grantee  and  obligor, 
when  the  bonds  were  given,  was  financially  responsible. 

(3)  That  the  proper  measure  of  indemnity  is  the  value 
of  the  property  at  the  time  of  sale,  with  interest.  Gil- 
more  v.  Tattle,  61 1 

4.  Equity  will  enfore  a  parol  promise,  made  by  a  legatee  to  a 

testator,  to  hold  the  legacy  for  the  benefit  of  a  third 
person.  Parol  evidence  is  not  competent  to  vary  a  will ; 
thd  ground  upon  which  the  trust  is  enforced  is  simply 
that  of  fraud  practiced  by  the  party  on  whom  the  trust 
is  fastened.     Vreeland  v.  Williams,  734 

5.  To  maintain  the  bill,  two  facts  must  concur:   First — that 

the  testator  gave  the  legacy  to  the  defendant,  not  for  his 
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own  benefit,  but  as  a  trustree  for  the  complainant.  Sec- 
ondly— that  the  testator's  intention  was  made  known, 
before  his  death,  to  the  legatee,  and  the  legacy  was 
accepted  by  him  on  this  footing.     Id.,  734 

6.  Any  declaration  of  intention  on  the  part  of  a  testator,  dif- 
ferent from  that  expressed  in  the  will,  is  incompetent  as 
evidence,  unless  it  was  communicated  to  the  legatee, 
assented  to  by  him,  and  such  assent  acted  upon  by  the 
testator.     Id.,  734 

.  7.  Where  a  testator  bequeathed  one-third  of  the  residue  of 
his  estate  to  his  executors  as  trustees,  in  trust,  to  pay  the 
net  income  and  interest  thereof  to  his  daughter,  during 
her  natural  life, — Held,  that  the  daughter  was  entitled  to 
the  interest  which  accrued  from  the  date  of  the  testa- 
tor's death.  Green  v.  Blackwell,  768 
8.  A.  Hooley,  a  member  of  a  firm,  died,  leaving  in  his  will  a 
direction  to  his  trustees  to  withdraw  his  interest  from 
the  firm  business  as  soon  as  practicable,  and  invest  the 
proceeds.  The  trustees,  with  a  third  person,  formed  a  new 
firm  and  kept  the  stock  of  the  old  firm  in  their  business, 
allowing  the  Hooley  estate  $53,000  for  the  interest  of  the 
deceased.  This  sum  was  never  paid  to  the  estate  and 
invested.  More  than  three  years  after  the  death  of  H., 
the  trustees  borrowed  of  Ross  $7,100,  to  be  used  in  the 
business  of  the  new  firm  for  the  purpose,  as  they  allege, 
of  enabling  them  to  pay  to  the  Hooley  estate  the  firm 
debt  of  $53,000.  As  collateral  security  for  such  loan,, 
they  assigned  to  Ross  "a  trust  mortgage,  which  they  held 
as  such  trustees." — Held, 

(1)  That  such  assignment  was  a  breach  of  trust,  inas- 
much as  the  proceeds  therefrom  were  to  be  applied  to 
the  aid  of  a  business  of  which  the  trustees  were  partners, 

(2)  That  the  facts  in  the  case  show  that  Ross  knew  of 
the  purpose  for  which  the  money  was  borrowed,  and  that 
he  knew  the  facts  which  made  its  borrowing  a  breach  of 
trust;  and  hence,  there  should  be  a  decree  that  he  re-as- 
sign the  mortgage.     Hoss  v.  Fitzgerald,  838 

See  Distribution,  1 ;  Mortgage,  19;  Savings  Banks,  2;  Solici- 
tor, 4. 

u. 

Undue  Influence. 

See  Wills,  2,  4. 
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Usury. 

1.  A  mere  reference,  in  an  answer,  to  an  agreement  for  usury, 
that  "by  said  corrupt  and  usurious  contract  [the  mort- 
gagee] was  to  receive  and  has  already  received  and  taken 
more  than  seven  dollars  for  the  forbearance  of  one  hun- 
dred dollars  a  year,"  no  agreement  whatever  being  set 
out,  is  insufficient.     Dawes  v.  Cammus,  456 

V. 

Variance. 

See  Executors,  5;  Pleading,  1. 

Vendor  and  Vendee. 

1.  In  September,  1874,  the  complainant  exchanged  certain 
"  unseated  "  lands  in  Pennsylvania  for  property  of  defend- 
ants' testatrix  in  this  state,  by  deeds  with  full  covenants. 
After  testatrix's  death,  in  January,  1875,  her  executors, 
the  defendants,  discovered  that  there  was  no  title  in 
complainant  on  record  for  the  Pennsylvania  lands,  and 
that  it  had  been  sold  for  taxes  in  June,  1874,  and  the 
tax  title  had  become  absolute.  In  June,  1877,  they  paid 
the  owners  of  the  tax  title  $250  for  all  their  right,  title 
and  interest  in  the  property,  and  took  a  deed  to  them- 
selves as  "  trustees  under  the  will  "  of  the  testatrix.  In 
December.  1877,  they  brought  an  action  of  covenant 
against  the  complainant,  for  breach  of  the  covenants  in 
his  deed,  which  action,  through  complainant's  mistake, 
was  undefended,  and  judgment  by  default  obtained. 
On  bill  for  relief,  and  an  injunction  against  such  judg- 
ment,— Held, 

(1)  That  the  mistake  of  complainant,  having  been 
satisfactorily  shown,  is  sufficient  to  retain  the  bill. 

(2)  That  he  could  also  show  that  the  taxes  on  both 
properties,  at  the  time  of  the  exchange,  were  excepted 
from  the  covenants  in  the  deeds,  by  an  agreement 
between  the  parties. 

(3)  That  he  could  also  show  that  he  had,  at  that  time, 
a  deed  for  the  Pennsylvania  lands,  which  he  has  since 
recorded. 

(4)  That  jurisdiction  is  also  retained,  since  the  redemp- 
tion deed  was  taken  by  the  defendants  as  trustees,  and 
not  as  executors,  and  as  that  deed  makes  no  reference  to 
the  tax  title,  it  is  doubtful  whether  the  complainant 
could,  at  law,  avail  himself  of  it  as  an  extinguishment  of 
the  tax  title. 

(5)  That  the  complainant  is,  in  equity,  entitled  to  the 
benefit  of  the  title  so  acquired  by   the  executors,  on 
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re-imbursing  them  fully  ;  and  that,  notwithstanding  they 
did  not  employ  testatrix's  money  to  redeem,  and  took 
the  title  as  trustees  instead  of  executors  ;  that  the  tax 
title  had  become  absolute  before  they  redeemed,  and 
that  the  complainant's  liability  to  damages  on  his  cove- 
nant had  become  fixed.     Sanders  v.  Wagner,  50f 

2.  Where  a  grantor,  by  misrepresentations,  induces  his  grantee 
to  believe  that  the  property  contains  more  land  than  in 
fact  it  does  contain,  such  grantee  is  entitled  to  a  propor- 
tionate deduction  from  the  amount  due  on  his  mortgage 
given  for  part  of  the  consideration,  on  its  foreclosure. 
Dayton  v.  Melick,  570 

See  Agent,  1,  2;  Covenant;  Mechanics  Lien;  Mortgage,  10; 
Parties,  3. 

w. 

Waiver. 

See  Insurance,  1 ;  Legacy,  1;  Practice,  2. 

Waste. 

1.  Where  there  had  been  diggings  by  the  then  owner  of  the 
fee  for  minerals  for  the  manufacture  of  copperas  and 
Venetian  red  and  Spanish  brown,  which  diggings  had 
been  discontinued  for  about  seventy  years,  and  there  had 
been  explorations  or  excavations  by  such  owner  of  the 
fee  for  the  ore  as  iron  ore,  but,  it  proving  valueless,  the 
pursuit  was  thereupon  abandoned  and  no  further  work- 
ing done, — Held,  that  the  tenant  for  life  had  no  right  to 
mine  for  ore,  and  that  such  mining  was  consequently 
waste.     Gaines  v.  Green  Pond  Iron  Mining  Co.,  86 

Water  Rights. 

See  Covenant,  1,  2;  Easement,  1,  2;  Estoppel,  2-4. 

Wills. 

1.  A  testator,  at  the  time  of  making  his  will,  and,  also,  at  the 
time  of  his  death,  had  eight  sons  living.  By  his  will  he 
gave  his  real  estate  to  his  widow  for  life,  with  remainder 
in  fee  to  his  eight  sons.  After  his  death  another  son 
was  born,  who  was  not  provided  for  by  settlement  nor 
disinherited  by  the  will. — Held  (the  widow  being  dead), 
that,  under  the  statute  {Rev.  p.  12^6  \  19),  the  eight  sons 
must  severally  contribute  such  portions  of  their  real  and 
personal  estate  derived  under  the  will  as  will  make  the 
share  of  such  pretermitted  posthumous  child  equal  to 
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what  it  would  have  been  had  his  father  died  intestate, 
and  that  otherwise  the  provisions  of  the  will  were  not 
disturbed.     Wilson  v.  Fritts, 

2.  That  a  testator's  wife  urged  upon  him  the   propriety  of 

leaving  his  property  to  her,  does  not  constitute  undue 
influence  to  vitiate  the  will.     Hughes  v.  Murtha, 

3.  Mere  forgetfulness  of  recent  events,  in  a  testatrix  eighty- 

three  years  old,  is  no  evidence  of  incapacity  to  make  a 
will.     Eddy's  Case, 

4.  The  influence  of  kind  and  faithful  service  by  an  attendant 

for  many  years,  is  not  undue,  and  will  not  invalidate  a 
bequest  to  such  attendant.     Id., 

Words. 

"Annuitants," 

"Balance  of  my  estate," 

"Descendants," 

"Distribution," 

"Happiness," 

"  Leaving," 

"Proximate," 

"Recoupment," 

"Residue," 

"  Set-off," 

"Willful  and  intentional,' 
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